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TO 


THE    READER. 


VfiRE  dicitur(candide  Lec- 
tor) qudd  Error  (cui  Igno- 
rantia  gemella  est  indivi- 
dua)  in  progressu  aded  in- 
finiu^  se   multiplicat,  tarn 
prodigiosas  &   novas   chi- 
maeras  procreat,  tanta  & 
tarn    n)ultiplici    incertitu- 
dine  fluctuat,  &  ejusmodi 
venenum  ex  virulento  Ig- 
norantise  halitu  imbibit,  ut 
singulos  quibus  aliquid  sui 
venenati   halitds  infundit, 
pestifera   contagione    infi- 
ciat  seu  contaminet ;  quod- 
qu^  mirandum  est,  prius- 
quam  ad  terminum  perve- 
niat,  ad  miserum  &  imma- 
turum  exitum  (nisi  praever- 
tatur)  confusione  quadam 
abripit;   naturalia  &  vera 
artificialia  sunt  finita,  nul- 
lus  terminus  fidso,  error  im- 
mensus.    Contr^  vero  Veri- 
tas sustentari  &  oppugnari 
nisi  ipsa  veritate  minimi 
potest,  &  ea  est  ejus  natura 
&  constantia  ut  nullo  tem- 
pore nulla  parte  sibi  a  se 
dissendat^mangonio  &  pha- 
leris  exornari  odit,  comi- 
tesque  secum  ducit  unita- 
tem,  simplicitatem,  &  pa- 


It  is  truly  said  (good  rea-  Pref.  to  Par- 
der)  that  Error  (Ignorance  «>«>»'»  Answer, 
being  her  inseparable  twin) 
doth  in  her  proceeding  so 
infinitely  multiply  herself, 
produceth  such  monstrous 
and  strange  chim8eras,float- 
eth  in  such  and  so  many 
uncertainties,  and  sucketh 
down  the  poison  from  the 
contagious  breath  of  Igno- 
rance,as  all  such  intowhom 
she  infuseth  any  of  her  poi- 
soned breath,  she  danger- 
ously infects  or  intoxicates ; 
and  that  which  is  wonder- 
ful, before  she  can  come  to 
any  end,  she  bringeth  all 
things  (if  she  be  not  pre- 
vented) by  confusion  to  a 
miserable    and     untimely 
end ;  naturalia  &  vera  ar- 
tificialia  sunt  finita,  nullus 
terminus  falso,   error  im- 
mensus.  On  the  other  side, 
truth  cannot  be  supported 
or  defended  by  any  thing 
but  by  truth  herself,  and 
is  of  that  constitution  and 
constancy,  as  she  cannot 
at  any  time,  or  in  any  part 
or  point  be  disagreeable  to 
herself;  she  hateth  all  bom- 
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basting  and  sophistication, 
and  bringeth  with  her  cer- 
tainty, unity,  simph'city, 
and  peace  at  the  last;  pu- 
tida  salsamenta  amant  ori- 
ganum, Veritas  per  se  phi- 
cet,  honesta  per  se  decent, 
falsa  fucis,  turpia  phaleris 
indigent.  Ignorance  is  so 
far  from  excusing  or  ex- 
tenuating the  error  of  him 
that  had  power  to  find  out 
the  truth  (which  necessa- 
rily he  ought  to  know)  and 
wanted  only  will  to  seek  it, 
as  she  will  be  a  just  cause 
of  his  great  punishment : 
quod  scire  debes  &  non  vis, 
non  pro  ignorantia  sed  pro 
contemptu  haberi  debet. 
Error  and  falshood  are  of 
that  condition,  as  without 
any  resistance  they  will  in 
time  of  themselves  fade 
and  fail  away :  but  such 
is  the  state  of  truths  that 
though  many  do  impugn 
her,  yet  will  she  of  herself 
ever  prevail  in  the  end, 
and  flourish  like  the  palm- 
tree  ;  she  may  peradven- 
ture  by  force  for  a  time  be 
trodden  down,  but  never  by 
any  means  whatsoever  can 
she  be  trodden  out.  There 
is  no  subject  of  this  realm, 
but  being  truly  instructed 
by  good  and  plain  evidence 
of  his  ancient  and  undoubt- 
ed patrimony  and  birth- 
right, (though  he  hath  for 
some  time  by  ignorance, 
false  persuasion,  or  vain 
fear,  been  deceived  or  dis- 
possessed,) but  will  consult 
with  learned  and   faithful 


cem  tandem  :  putida  salsa- 
menta amant  origanum,  Ve- 
ritas per  se  placet,  honesta 
per  se  decent,  falsa  fucis, 
turpia    phaleris    indigent. 
Tantum  abest,  ut  ignoran- 
tia  excuset  aut   extenuet 
ejus  errorem  qui  veritatem 
invenire  poterat  (quam  ne- 
cessario    agnoscere    debe- 
at),  &  tantdm  investigare 
noluit,  ut  in  causa  sit  cur 
gravius    plectatur ;     quod 
scire  debes  &  non  vis,  non 
pro  ignorantia  sed  pro  con- 
temptu haberi  debet.     Er- 
roris  &  fatsitatis  ea  est  na- 
tura,ut  nemine  repugnante 
sensim  per  se  dilabantur  & 
evanescant:  ea  autem  ve- 
ritatis  natura,  ut  quamvis 
plurimi     oppugnent,    ipsa 
tamen  demum  vincat  &  ut 
palma  efflorescat;  ad  tem- 
pus  forsit^n  vi  quadam  pre- 
matura sed  nuUo  tempore 
ulla    ratione    opprimatur. 
Nullus   est  hujus    reipub- 
licae   ci\ns,  qui   illustribus 
documentis    &   perspicuis 
indiciis  de  suo  patrimonio 
&  jure  avito  &  certissimo 
ver6  edoctus  (quamvis  ali- 
quantisper  ignorantia,  falsa 
persuasione,  aut   inani  ti- 
more   deceptus   fuerit,   & 
possessione  deturbatus)  sed 
juris  prudentes  ad  earn  re- 
cuperandain  consulet :  an- 
tiquaa  &  praecellentes  An- 
gliae  leges  sunt  avita  jura 
&  antiquissima  optimaque 
haereditas  quae  cives  hujus 
regni  habent:  per  illas  ete- 
nim  non  solum  hssreditate 
&  bonis  in  pace  &  tranquil- 
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litate,  sed  etiam  vita  et  pa- 
tria  charissima  securd  gau- 
dent.  Cum  autem  male 
metuo  ne  ex  cbarissimis 
concivibus  permulti,  (et  ex 
illis  quamplurimi  prasstanti 
ingenio,  singular!  solertia, 
et  eximiis  animi  dotibus,) 
quia  illustria  quae  habent 
indicia  minus  intelligunt, 
jus  etiam  avitum  in  non- 
nuUis  maximi  momenti  re- 
bus minus  ver^  cognos- 
cant ;  in  primo  limine  bu- 
jus  quinti  operis  mei  illos 
direxi,  et  quasi  manu  duxi, 
ad  eos  qui  non  tantum  sano 
consilio  aderunt,  et  cumu- 
late satisfacient  (nee  enim 
vel  timore  frangi,  vel  affec- 
tione  moveri,  vel  praemio 
corrumpi  possunt),verum- 
etiam  in  tranquilla  et  justa 
possessione  stabilient  et 
confirmabunt :  errorem  ex 
animo  solidis  argumenUs 
extorquere  intellectus  est 
acerrimi,  animi  integri,  vi- 
risque  probis  sobriis,  et 
sanis  non  est  insolens. 
Hoc  lis  propositum  esset 
qui  de  re  aliqua  scribunt, 
quae  inter  alios  controver- 
titur  quia  non  siint  infor- 
mati,  ut  omni  quo  possunt 
candore  et  charitate  studio- 
sum  lectorem  certissimis 
argu  mentis  persuadeant  et 
edoceant.  Sed'ut  nunc  sunt 
tempora,  qui  de  ejusmodi 
rebus  scribunt,  animi  im- 
petu  abrepti,  acerbis  et 
contumeliosis  convitiis  aut 
novas  controversias  sus- 
citant,  aut  quantum  in  illis 
est  priores  reddunt  immor- 


counsellors  for  the  reco- 
very of  the  same :  the  an- 
cient and  excellent  Jaws  of 
England  are  the  birthright, 
and  the  most  ancient  and 
best  inheritance  that  the 
subjects  of  this  realm  have, 
for  by  them  he  enjoy eth 
not  only  his  inheritance 
and  goods  in  peace  and 
quietness,  but  his  life  and 
his  most  dear  country  in 
safety.  And  for  that  I  fear 
that  many  of  my  dear  coun- 
trymen, (and  most  of  them 
of  great  capacity,  and  ex- 
cellent  parts,)  for  want  of 
understanding  of  their  own 
evidence,  do  want  the  true 
knowledge  of  their  ancient 
birth-right  in  some  points 
of  greatest  importance  ;  I 
have  in  the  beginning  of 
this  my  fifth  work,  directed 
them  to  those  that  will  not 
only  faithfully  counsel,  and 
fully  resolve  therein,  (such 
as  cannot  be  daunted  with 
any  fear,  moved  by  any  af- 
fection, nor  corrupted  with 
any  reward,)  but  also  esta- 
blish and  settle  them  in 
quiet  and  lawful  possession. 
Upon  just  grounds  to  rec- 
tify an  error  in  a  man's  own 
mind,  is  a  work  of  a  clear 
understanding,  and  of  a  re- 
formed will,  and  frequent 
with  such  as  be  good  men, 
and  have  sober  and  settled 
wits.  The  end  of  such  as 
write  concerning  any  mat- 
ter, which  by  some,  for 
want  of  instruction,  is  call- 
ed into  controversy,  should 
be,  with  all  the  candor  and 
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charity  that  can  be  used, 
to  persuade  and  resolve  by 
demonstrative  proofs  the 
diligent  reader  in  the  truth. 
But  now-a-days  those  that 
write  of  such  matters,  do 
for  the  most  part  by  their 
bitter  and  uncharitable  in- 
vectives, transported  with 
passion  and  fury,  either  be- 
get new  controversies,  or 
do  as  much  as  in  them  lie 
to  make  the  former  immor- 
tal.  Certain  it  is,  that  some 
books  of  that  argument, 
that  have  had  truth  fortheir 
centre,  yet  because  they 
have  wanted  temperance, 
modesty,  and  urbanity  for 
their  circumference,  have 
to  their  great  prejudice  of 
the  truth  hardened  the  ad- 
versaries in  their  errors ; 
and  by  their  bitter  invec- 
tives, whetted  them  not 
only  to  defend  themselves, 
and  to  ofiend  in  the  like, 
but  many  times  (being 
thereby  urged  to  write)  to 
defend  the  error  itself  to 
the  hurt  of  many,  which 
otherwise  might  have  va- 
nished away  without  any 
contradiction.  He  that 
against  hid  conscience  doth 
impugn  a  known  truth, 
doth  it  either  in  respect  of 
himself  or  of  others ;  of 
himself^  in  that  he  hath 
within  him  a  discontented 
heart ;  of  others,  whom  for 
certain  worldly  respects  he 
seeketh  to  please  :  discon- 
tented he  is,  either  because 
he  hath  not  attained  to  his 
ambitious  and   unjust  de- 


tales  :  certo  certius  est  non- 
nullos  ejus  generis  libros, 
quibus  Veritas  ipsa  centrum 
fuerat,  nihilominus  quia  in 
peripheriatemperantia,mo- 
destia  et  urbanitas  non  ade- 
rant,  in  veritatis  praejudi- 
cium  adversarios  in  errori- 
bus  obfirmasse  suis;  et  con- 
viciis  amarulentis  non  so- 
lum exacuerunt  eos  ut  se 
ipsos  defenderent,  et  de- 
fendendo  similiter  impin- 
gerent,  verum  etiam  saepe- 
numero  (inde  ad  scriben- 
dum  adacti)  errorem  ipsum 
in  multorum  fraudem  pro- 
pugnarent,qui  alias  nemine 
contradicente  inaurasabiis- 
set.  Qui  contra  conscien- 
tiam  veritatem  cognitam 
oppugnat,  id  facit  aut  sui 
ipsius  aut  aliorum  gratia  ; 
sui  ipsius,  eo  quod  animo 
sit  male  contento:  aliorum, 
quibus  ob  aliam  rationem 
placere  studet :  male  ille 
contentus,  quia  quo  ambi- 
tiosa  et  iujusta  cupiditas 
traxit  non  pervenerit,  aut 
quia  in  luce  reipublicae,  ob 
pravitateni  vel  flagitia,  poe- 
nam  meritd  subierit,  aut 
gratia  exciderit,  ac  igitur 
tempoii  adverso  aestu  ob- 
luctatur  ut  aliis  placeret, 
eo  quod  ex  eorum  favore 
et  benevolentia,  ejus  £esti- 
matio  et  victus  depended 
Non  me  latet,  quod  hoc 
tempore  omnia  regnaet  res- 
publicae  legibus  admini- 
strantur,  quodque  sua  cu- 
jusque  nationis  peculiaris 
et  approbata  consuetude, 
usitatissimum    est    vincu- 
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luQit  et  lex  firmissima ;  ini- 
hi  res  est  cum  municipa- 
libus  AogUes  legibus  quas 
profiteer,  et  quibus  jam 
tnginta  qulnque  auDos  in- 
yiffiwXi  hoc  mJhi  solum- 
moda  propositum,  et  in  vo- 
tU  est,  ut  qui  exapectant 
perspicere  et,  cognoscere 
(quis  enim  quae  sua  sunt 
videre  et  recognoscere  non 
expetit  ?}  edoceantur,  qui 
mali^jKierint  edocti  (quis- 
que  enjm  credit  ut  est  e- 
doctusy)  veritatem  perspi- 
ciant;  ef,  in  ea  acquiescant, 
qui  autem  veiitatem  per- 
spiciuiU:  et  tuentur,  (cum 
tarn  &cilis,  via  ad  ipsos 
fontes  pateat,)  cum  solatio 
confirmentun     Vale. 


sires,  or  for  that  in  the  eye 
of  the  state,  he  for  his  vices 
or  wickedness  hath  justly 
deserved  punishment  and 
disgrace,  and  therefore 
doth  oppose  himselif  against 
the  current  of  the  present 
times  to  please  others,  in 
respect  that  his  credit  or 
maintenance  dependeth 
upon  their  &vour  or  bene- 
volence,  I  know  that  at 
this  day  all  kingdoms  and 
states  are  governed  bylaws, 
and*that  the  particular  and 
approved  custom  of  every 
nation  is  the  most  usual 
binding  aud  assured  law  ; 
I  deal  only  with  the  muni- 
cipal laws  of  England, 
which  I  profess,  and  where- 
of I  have  been  a  student 
above  these  thirtv-five 
years :  my  only  end  and 
desire  is,  that  such  as  are 
desirous  to  see  and  know 
(as  who  will  not  desire  to 
see  and  know  his  own  ?) 
may  be  instructed :  such 
as  have  been  taught  amiss 
(every  man  believing  as  he 
hath  been  taught)  may  see 
and  satisfy  himself  with  the 
truth,  and  such  as  know 
and  hold  the  truth  (by  hav- 
ing so  ready  and  easy  a  way 
to  the  fountains  themselves) 
may  be  comforted  and  con- 
firmed. 


Multa  iffnoramus  quae  non  laterent,  w  velerfim  lectio  nobis  Ptrson'i  An- 
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THE   king's   ecclesiastical  LAW. 


XT 


CASUS  CAUDREII.     CAUDREY^S  CASE. 

De  Jure  Regis  Ecclesias-     Of  the  King's  Ecclesias- 
tico.  tical  Law. 


Upom  spedal  yerdict  it  appeared  that  one  C.  was  depiived  for  preaching  Cauorby 
against  the  common  prayer ;  held,  though  there  was  another  punishment    .        ** 
appointed  by  the  statute,  and  not  deprivation  until  the  second  ofienee,  part  V.'— i  a. 
the  bisbdp.of  London  and  his  colleagues  by  virtue  of  the  high  commission 
to  them  and  others  directed,  might  proceed  by  the  ecclesiatical  law,  and 
depme  him  for  the  first ;  it  being  agunst  the  duty  of  his  office  as  a  minis- 
ter, and  they  having  power  to  purge  their  body  of  all  scandalous  members. 
The  form  of  the  sentence  was,  **  that  the  said  bishop  by  and  with  the  con- 
sent of  others  of  the  sud  conmiissioners,  his  companions,'*  &c. :  held,  the 
sentence  is  good. 

The  act  gave  jurisdiction  to  the  crown  to  name  such  commissioners  as  be 
natural  bom  subjects.  A  special  verdict  need  not  find  that  the  commissioners 
appointed  were  natural  bom  subjects ;  but  if  necessary,  a  finding  that  the 
crown  ^pointed  tecundumformam  iUUuH  pradicH^  is  sufficient. 
The  Stat.  1  Eliz.  was  declaratory  of  the  old  law,  and  not  introductory  of  a 
new  law.  S.  C.  Poph.  59.  S.  C.  in  Note  to  Morris  v.  Webber,  Moore  S85. 


TfiRMiNO  Hilariiy  anno  S3 
rtffkx  Eiizabethce  Rotulo  340 
Robertas  Caudrev  clericus  in 
jus  vocavit  Georgium  Atton  de 
actione  transgresslonis,  quod 
dausoni  suam  ad  North  Luf- 
fenbam  in  comitat'  Rutlandice 
perfirq^isset  die  septimo  Au- 
sti,  anno  regni  praedictae 
anae  tricesimo  primo:  de- 
fendens  respondit  se  minimd 
esse  reom ;  juratores  evocati  & 
jnrad  ver^ictum  dederunt 
spedale,  videlicet  rem  esse 
veram  comperuerunt,  de  jure 
SQtem  ad  judicium  curias  re- 
ferentes  in  hanc  sententiam, 
compemenint  querentem  ante 
tnmsgressionem  fuisse  recto- 
rem  re  toriae  de  South  Luf* 
fenhamcin   comitatu  praedic- 


In  the  term  of  St.  Hilary,  in 
the  S3d  year  of  the  reign  of 
Queen  Elizabeth,  Rotulo  340, 
Robert  Caudrey,  clerk,  brought 
an  action  of  trespass  against 
George  Atton,  for  breakuig  of 
his  close  at  North  Luffenbam  in 
the  county  of  Rutland,  the  7th 
day  of  August  in  the  31st  year 
of  the  reign  of  the  said  late 
Queen:  the  defendant  plead- 
ed not  guilty,  and  the  jury  re- 
turned and  sworn  for  trial  of 
this  issue  ^ve  a  special  ver- 
dict, that  is,  they  found  the 
truth  of  the  case  at  large  re- 
ferring the  same  for  the  law 
to  the  judgment  of  the  court, 
to  this  effect :  they  found  that 
the  plaintiff  before  the  tres- 
pass supposed  to  be  done,  was 


Skin.  468.  486. 
490.  493,  &c. 
1  Sal.  134. 
Pref.  Born* 
£.  L.  Burn. 
£.  L.  Vol.  I. 
132.  S35. 
ol.  II.  pp.  40. 
I4t.  VoL  III. 
pp.  t58.  378. 
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t  lElicc.  1. 
16  &  17  Car. 
c.  11.  Cawley 
1,2,3,  &c.  4 
Inst.  324.  5S5. 
Cr.  Jac.  37. 

[•lb.] 

Moor  755.  Par- 
sons' Answer 
57. 


Repealed  by 
Stat.  17  Car.  1. 
cap.  2,  dec. 


[•2a-] 


Parson  of  the  rectory  of  South 
Luffenham  in  the  county  afore- 
said, whereof  the  place  where- 
in the  trespass  is  alledged  was 
parcel,  and  found  the  statute 
made  in  the  f  first  year  of  the 
said   late    Queen's    reign    by 
which  in  effect   it  is  enacted, 
that  such   jurisdiction    eccle- 
siastical, as  by  any  spiritual  or 
ecclesiastical  *  power  hath  here- 
tofore been,  or  may  lawfully  be 
exercised  for  the  visitation  of 
the  ecclesiastical    estate    and 
persons,  and  for  reformation, 
order,   and  correction  of  the 
same,  and  of  all  manner  of  er- 
rors, heresies,  schisms,  abuses, 
(fences,  contempts,  and  enor- 
mities, within  this  realm,  should 
for  ever  be  united  and  annexed 
to  the  imperial  crown  of  this 
realm.     And  that  her  High- 
ness, her  heirs,  and  successors, 
^*  should  have  full  power  and 
authority,  by  virtue  of  that  ^ct, 
by   letters  patent    under    the 
great  seal  of  England,  to  as- 
sign, nominate  and  authorise 
such  persons,    being  natural- 
born  subjects,  as  her  Highness, 
her  heirs,  or  successors,  should 
think   meet,   to  exercise   and 
execute  •  under  her  <  Highness, 
her  heirs,  and  successors,  «11 
aiid  all  manner  of  jurisdiction, 
privileges,  and  pre-eminences 
in  any  wise  touching  or  con- 
cerning any  spiritual  or  eocle- 
siasticai  jurisdiction  within  this 
realm  of   England  «nd   Ire- 
land, imd  to  Visit^, reform,  re- 
i^ress,     order,     correct,     and 
amend,  all  such  errors,  here- 
sies, schisms,  abuses,  offences, 
contempts,      and     enormi^es 
whatsoever,    which     by    any 
(manner)  spiritual  or  ecclesias- 
tical power,  authority,  or  ju- 
risdiction can  or  may  lawfully 
be  reformed,  ordered,  redress- 
ed,  corrected,   restrained,   or 
amended  to  •  the  pleasure  of 
Almighty  God,  the  increase 


to,  &  locum  in  quo  damnum 
fuit  illatum,  esse  partem  ejus- 
dem    rectoriae,   comperuerunt 
item    statutum    factum    anno 
ejusdem   Reginse  prlmo,   quo 
sancitum   in  banc  sententiam 
fuit,  quod  ea  ecclesiastica  ju- 
risdictio,  quae  aliqua  potestate 
spiritual!,  vel  ecclesiastica  jam 
ant'    exercebat',    vel   legitime 
exerceri   poterat  ad   visitand' 
ecclesiasticum  statum  &  ordi- 
nem,  item  ad  reformandum,  in 
ordinem   redigendum,  Sc  cor- 
rigendum homines  ecclesiasti- 
cos,  omnimodos  errores,  hss- 
reses,   schismata,    abusus,   of- 
fensas  &  enormitates  intra  hoc 
regnum  imperiali  hujus  regni 
diademati  in  perpetuum  unire- 
tur  &  adjungeretur.     Et  quod 
ejusdem  Reginse  celsitudo,  hss- 
redes    8&    successores,   virtute 
htyus  statuti,  plenam  potesta- 
tem  &  auctontatem  haberent, 
per  literas  patentes.sub  magno 
Anglise.sigillo,  assignandi,  no- 
minandi,   oc  authbritate    mu- 
ni^ndi  ejusmodi  personas,  na- 
tivos  hujus  regni  subditos,  quos 
sua  celsitudo,  hssredes  &  suc- 
cessores idoneos  existimarent, 
ad  exercendum  ft  exequendum 
sub  sua  cel^tudine,  heeredibus 
&  suocessoribus    omnimodam 
jurisdictionem  privilegia,  pra9- 
eminentias,  ullo  modo    spec- 
tantes   ad  jurisdictionem   spi- 
ritualem  vel  ecolesiasticam  in- 
fra hoc  regnum  Angiiss  &  Hi- 
bernisB^  &  td  visitandum,  refor- 
mandum, cpmponendum,corrj- 
gend'  ftemendand'omnesejusm' 
errores,     hsereses,    schismata, 
abusus,   offensas,  contemptus, 
&  enormitates  quascunque  qusK 
nlla  potestate  spirituali  vel  ec- 
clesiastica  potestate,   authori- 
tate,  aut  jurisdictione  legitime 
reformari,    componi,    corrigi, 
coerceri,  vel  emendari  possint, 
ad  omnipotentis  Dei  benepla- 
citum,  virtutis  incrementum,  ft 
pocis  unitatisque  hujus  regni 
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consenrationein.  Etquodetiam 
ejusmodi  persoiUBitaiioiniiiatK) 
assignata^  ft  anthoritate  mu« 
niUe,  Tixtate  staL  &  ejusm'  li- 
terarum  patenf  plenam  potes- 
tat*  &  anthoritatf  haberent  sub 
sua  celsitudinei  baeredib'  et  sue- 
cenoribiuy  ad  omnia  prannissa 
exercenda,  ntenda,  &  exequen- 
da  juxta  tenor^  pned  literar' 
patentiaiiiy  ulla  re^  vel  causa  in 
contraiinm  non  obstante*  Pos« 
tea  autem  pnefata  reg^  per  li- 
teraspatentes  sub  magno  AngF 
sigillo  datas  nono  die  Decein- 
bns  anno  regni  sui  vicesim' 
sexto  jsxta  tmor^  i>nsd'  statuti 
Archiepiscopo  (Jantaariensi, 
Episc'  Lonoinensi,  &  quibusd' 
aliis,  vel  eor'  tribus  ant  plurib' 
anthoiita^  dedit  inquirendi  ad 
statnt  anni  primi  regni  sui  de 
libro  prec^  pnblicar',  cum  bac 
^iam  danrala  in  iisd'  Uteris 
patentibns  comprehensat  viz. 
praetereay  plen'  potestatem  & 
audioritatem  damus  &  oonce- 
dimns  reformandi,  ordinandi, 
conrigendi,  emendandi  in  sin- 
gulis hujus  regni  locis,  omnes 
erroreSf  bsereses,  schismat^, 
abttsn^  eontemptus,  enormi- 
tatf  qMritnales  yo.  ecdesiasticas 
quascnnque^  quae  aliqua  antho- 
ritate rA  jurisdictione  spiri- 
tual! vel  ecclesiastica,  refor- 
man,  ordinari,  corrigi,  coen- 
ceri,  vel  emendari,  legitimd 
possint  censuris  ecdesiasticis, 
deprivatiooe,  vel  alias,  ftc 
Cnmque  base  ft  offensae  prae- 
dictar,  ant  earum  aliqua  oonti'a 
uUaiD  personam  aut  personas, 
confisBskme^  legitimo  testimo- 
nio^  ant  quavis  debita  forma 
suffidenter  probent',  ftc.  Quod 
tunc  vos  vri  tres  ex  vobis  ple- 
nam potestatem  ft  auctorita- 
tem  habebitis  in  ordin'  redi- 
gen^  ft  pGsnas  infligendi  sin- 
gulis sic  delinquentibus,  mulc- 
ts, incaroeratione^  censura  ec- 
dfsiaslicap  vel  sJi^s  vel  illis 
oiBnibn%  ft    singulis^  ft    ad 

TOL.  III. 


of  virtue}  and  the  conservation 
of  the  peace  and  unity  of  this 
realm.  And  also  that  such  per- 
sons so  to  be  named,  assigned, 
and  authorised,  should  have  full 
power  and  authority,  by  virtue 
of  that  act,  and  of  such  letters 

Eatent  under  her  Highness, 
er  heirs,  and  successors^  to 
exercise,  use,  or  execute  all 
the  premises,  according  to  the 
tenor  and  dfect  of  the  said 
letters  patent,  any  matter  or 
cause  to  the  contrary  notwith- 
standing." And  afterwards  the 
said  Queen  by  her  letters  pa- 
tent under  the  great  seal  of 
England,  bearing  date  the 
ninth  day  of  December  in  the 
six  and  twentieth  year  of  her 
reign  according  to  the  tenor 
of  the  said  act,  did  authorise 
the  Archbishop  of  Canterbury, 
the  Bishop  of  London,  and 
divers  others,  or  any  three  or 
more  of  them,  to  inquire 
amongst  others,  of  the  statute 
of  the  first  year  of  her  reign 
concerning  the  Book  of  Com- 
mon Prayer,  with  this  clause, 
also  contained  in  the  said  let- 
ters patent,  videlicet :  Also  we 
give  and  grant  full  power  and 
authority  to  reform,  redress, 
order,  correct  and  amend  in  all 

E laces  of  this  realm,  all  errors, 
eresies,  schisms,  abuses,  con- 
tempts, and  enormities,  spi- 
ritual or  ecclesiastical  whatso- 
ever, which  by  any  'spiritual  [  *  2  b.  ] 
or  ecclesiastical  power  and  au- 
thority or  jurisdiction,  can  or 
may  lawfully  be  reformed,  or- 
dered, redressed,  corrected,  re- 
strained or  amended  by  the 
censures  ecclesiastical,  depri-. 
vation,  or  otherwise,  &c.  And 
upon  proof  thereof  had,  and 
the  offences  aforesaid,  or  any 
of  them  sufficiently  proved 
against  any  person  or  persons, 
by  confession,  lawful  witness, 
or  by  any  due  manner,  &c. 
that  then  you  or  three  of  you 
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shall  have  full  power  and  au- 
thority to  order  and  award 
such  punishment  to  every  such 
oiFender  by  fine,  imprison- 
ment, censure  of  the  church, 
or  otherwise,  or  by  all  or  any 
the  said  ways,  and  to  take 
such  order  for  the  redress  of 
the  same,  as  by  your  wisdoms 
and  discretions  shall  be  thought 
meet  and  convenient,  as  by  the 
said  letters  patent  more  at 
large  appeareth.  And  further 
Stat  1  El.  c.  9.  they  found  the  **  statute  of  the 
Sect.  4, 5, 6.      first  year  of  the  reign  of  the 

said  late  Queen,  by  which  it  is 
enacted ;  that  the  offender 
against  that  act  concerning  the 
uniformity  of  Common  Prayer, 
and  being  thereof  lawfully  con- 
victed, according  to  the  laws 
of  the  realm,  by  verdict  of 
twelve  men,  or  by  his  confes- 
sion, or  by  the  notorious  evi- 
dence of  the  fact,  should  for- 
feit for  the  first  offence  the 
value  of  his  spiritual  living  for 
one  whole  year,  and  should 
[  *  3  a.  ]  suffer  six  months  ^imprison- 
roent.  For  the  second  ofience 
to  be  committed  after  such 
conviction,  he  should  be  de* 
prived,  ipso  facto,  of  all  his 
spiritual  livings.  And  for  the 
third  offence  to  be  committed 
after  two  convictions,  as  is 
aforesaid,  he  should  be  depriv- 
ed of  ail  his  ecclesiastical  liv- 
ings, and  be  imprisoned  during 
bis  life."  And  that  the  said 
Robert  Caudrey,  before  the 
time  of  the  trespass  supposed, 
was  deprived  of  his  said  bene- 
fice before  the  said  high  com-' 
missioners,  as  well  for  that  he 
had  preached  against  the  said 
book  of  Common  Prayer,  as 
also  for  that  he  refiised  to  ce- 
lebrate divine  service  according 
to  the  said  book,  and  shewed 
particularly  wherein :  which 
said  sentence  of  deprivation 
(a)  Poph.  59.  was  given  by  the  Bishop  of  (a) 
P^^*  ^-  London,  cum  assensu  A.B.  CD. 


eorum  reformationem  earn  ra- 
tionem  ineundi,  quae  vestra 
prudentia  asquum  &  bonum  vi- 
debitur,  ut  ex  iisd'  literis  pa- 
tentib'  plenius  patet.  Ad  haec 
comperuerunt  statut.  anni  pri- 
mi  regni  ejusd'  Reginae,  quo 
sancitiun  est,  quod  qui  ofien- 
derit  contra  statutum  de  pre- 
cum  publicarum  uniformitate, 
&  legitime  juxta  leges*  regni 
duodecim  virorum  veredicto 
convictus,  vel  sua  ipsius  con- 
fessione,  vel  perspicua  facti 
evidentia,  prima  vice  amitteret 
emolumenta  beneficiorum  eo 
clesiasticorum  quae  habuit,  & 
sex  totos  menses  incarceretur. 
Si  secunda  vice  deliquerit, 
postquam  convictus  fiierit,  ipso 
facto  omnibus  spiritiialibuspro- 
motionibus  deprivaretur.  Ter- 
tia  autem  vice  si  deliquerit  post 
duas  convictiones,  ut  prsedici- 
tur,  omnibus  ecclesiasticis  pro- 
motionibusdeprivatus  ad  vitam 
incarceretur.  £t  quod  pre- 
fatus  Robertus  Caudrey  ante 
tempus  transgressionis  praesup- 
positae  praedicta  rectoria  seu 
beneficio  coram  comniissariis 
prsedictis  privatus  fuerif,  turn 
quod  contra  precum  [Aiblica- 
rum  librumconcionatus  sit  turn 
quod  rem  divinam  iuxta  prsB- 
scriptum  ejusdem  libri  cele- 
brare  recusaverit,  &  in  quibus 
sigillatim  ostensum  erat :  quae 
deprivationis  sententia  per  epis- 
copum  Londinensem,  cum  as- 
sensu  A.B.C.D*  collegarum 
suorum  lata.  Jurati  autem  ve- 
redictum  suum  concluserunt ; 
quod  si  praedicta  deprivatio 
non  legitima  esset,  sed  irrita, 
tunc  oefendentem  transgres- 
sionis  reum  invenerunt  Sin 
autem  deprivatio  ilia  irrita  non 
erat,  tunc  defendentem  non 
reum  invenerunt  £t  haec 
causa  pro  tribunali  per  advo- 
catos  utriusque  partis,  &  de 
tribunali  per  Judices  saepius 
tractata  est,  &  post  magnam  & 
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mataram  deliberationem,  &  cum 
cceteris   Judicibus  consultation 
nem,    termino    Hilarii     anno 
€jusdein  Reginse  37  adjudicata 
fuit.     Per  advocatos  querentis 
argumentatam  est,  deprivatio- 
nem   qiiattior    de  causis  esse 
irritam.     Primum,  cum  sanci- 
torn  esset,  &  scitum,  ut  liber 
ille  publicarum  precAm  statuto 
illo  anni  primi  Reginse  obser- 
▼aretur  sub  mulctis  &  pcsnis 
ibidem   comprebensis,  &  que- 
rens  peccavit  contra  illod  stata- 
tum :  statutum  etenim  illud  ob* 
tenrationem  tantummodo  illias 
libri  imperaty  pcenamque  infligit 
diversis  gradibus  pro   eodem 
depravato  vel  non  observatOi 
&  oonsequentdr  si  violatum  sit 
statatom,  querens  juxta  statu- 
tom  tractandus  &  piectendus 
erat :  dictum  insuper  erat,  sta- 
tutum   illud  fuisse  admodum 
moderatum  &  aequum,  nam  de- 
linquens  pro  primo  delicto  non 
erat    ipso    fiicto  deprivandus, 
led  tantum  emolumenta  eccle- 
siasticonim  snorum  beneficio- 
mm  ad  unum  annum  amitteret^ 
k  ad  sex  totos  m^ises  incar- 
cereCor,  ut  pervicaces  spatium 
resipiscendi,    &    moderatiores 
tempns  ad  consentiendum  ha- 
beroit:  eamque  delinquentiflm 
rationem  statutumillud  habuit, 
Qt  siquis  priin6,  secund6>  vel 
terti6  deliquerit,  non  tamen  de» 
priTaretur,  pro    posterioribus 
delictis,  priusquam  judicialiter 
eooTictus  fuisset    ex   recordo 
per  duodecimvirorum  veredic- 
tam,  vel  sui  ipsius  confessione, 
▼el  perspicua  facti  evidentia: 
ita  ut  secundum  delictum^  pro 
quo  deprivandus  sit  ex  illo  sta- 
tuto, committendum  est  post 
ejusmodi  judicialem  &   solen- 
nem  convictionem  &  poenani 
juxta  statutum:    si    ejusmodi 
pnblica  poena  &  inflictio  non 
intellectnm  daret,  &  cor  ad  re- 
npisoendnm  Aon  aperiret,  tunc 
post  gusmodi  convictionem  pro 


&c.  collegarum  suorum.  And 
the  jury  concluded  their  ver*- 
dict ;  that  if  the  said  depriva- 
tion were  not  warranted  by  lawi 
but  void,  then  they  found  the 
defendant  guilty  of  the  tres^ 
pass:  and  if  the  deprivation 
were  not  void  in  law,  then  they 
found  the  defendant  not  guilty. 
And  this  case  was  solemnly  and 
oftentinies  debated  at  bar  by 
the  Cdiinsel  of  either  partyj 
and  at  the  bench  by  the  Judges, 
and  after  great  and  long  de^ 
liberation  and  consultation  had 
witli  the  rest  of  the  Judges, 
was  in  the  Term  of  St  Hilary 
in  the  thirty-seventh  year  of 
*the  said  Queen  adjudged.  And  C  *  3  b.  ] 
itwas  argued  by  the  Counsel  of  Theobjections 
the  plaintifiP,  that  the  said  de^  ^f^ii^  pia^tik 
privation  was  void  for  four 
causes.  First,  the  said  book  [  i  ] 
of  Common  Prayer  being  an^ 
thorised  and  commanded  to  bd 
observed  by  the  said  act  of  the 
first  year  of  the  Queen  upon 
the  forfeitiires  and  punishments 
therein  comprised,  the  offence 
of  the  plaintiff  is  against  that 
act,  for  that  act  only  doth  com* 
mand  the  observation  of  the 
said  book  and  inflicteth  pu- 
nishments in  several  degrees 
for  depraving  or  not  observing 
of  the  same,  and  consequently, 
if  the  offence  be  against  that 
act,  the  plaintiff  ought  to  have 
been  proceeded  withal,  and 
punished  according  to  the 
same:  and  it  was  said  that  the 
said  act  wad  an  act  of  great 
moderation  and  equity,  for  the 
offender  for  the  first  offence 
should  not  be  ipso  facto  de-* 
prived,  but  should  only  lose  the 
profits  of  his  ecclesiastical  liv- 
ings for  one  year,  and  suffer 
imprisonment  for  six  months, 
to  the  end  that  such  as  were 
froward  might  have  a  time  to 
repent,  and  the  well  minded  a 
time  to  consent;  and  such 
care  bad  the  act  of  the  offend* 
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ers  in  this  behalf,  as  if  they 
eoininitted  one  offence,  and 
then  another,  and  after  the 
second  many  more ;  yet  should 
not  the  ofl^nder  be  deprived 
for  any  of  the  latter  oflTences, 
unless  he  had  been  first  ju* 

C  •  4  a.  ]  dicially  convicted  of  record*  by 
verdict  of  twelve  men  or  by 
confession,  or  notorious  evi- 
dence of  the  fact:  so  as  the 
second  offence,  for  which  he 
must  be  deprived  by  the  said 
act,  must  be  done  and  com- 
mitted after  such  a  judicial  and 
solemn  conviction  and  punish* 
ment  according  to  the  said  act : 
and  then  if  such  an  open  pu- 
nishment and  infliction  should 
not  give  him  understanding, 
and  open  his  heart  to  repent : 
then  upon  a  like  conviction  for 
a  second  offence,  to  be  com-> 
mitted  after  such  a  conviction, 
deprivation  should  follow.  But 
in  the  case  now  in  question, 
Caudrey  the  plaintiff  was  de- 
prived from  his  said  parsonage 
of  South  Luffenham  for  his 
said  first  offence,  being  never 
convented  or  conticted  for  any 
such  offence  before.  And 
therefore  it  was  concluded  for 
this  first  point,  that  the  said 
high  Commissioners  bad  not 
pursued  the  form  and  order 
prescribed  by  the  said  act ;  et 
non  observata  forma  infertur 
adnuUatio  actus,  and  conse- 
quently the  deprivation  of  the 
plaintiff  is  void,  and  therefore 
judgment  ought  to  be  given  for 
him.  And  it  was  said  by  the 
plaintiff's  counsel,  by  way  of 
anticipation,  that  albeit  there 
was  a  proviso  in  the  same  act 
for  Archbishops,  Bishops,  and 
their  Chancellors,  Commissar 
ries.  Archdeacons,  and  other 
Ordinaries,  having  peculiar  ju- 

C  *  4  b.  ]  risdiction,  ♦yet  that  did  not  give 
any  strength  to  the  said  de- 
privation for  twocauses.  First, 
that  the    Commissionersi    by 


secundo  delicto  incarcerandus» 
&  post  ejusmodi  convictionem 
deprivandus.  Quod  si  in  h&c 
causfi  Caudrey  querens  benefi- 
cio  illo  ecclesiastico,  sive  rec- 
toria  de  South  Luffenham  pro 
primo  delicto  deprivatus  erat, 
dim  nunquam  antea  in  quaes- 
tionem  vocatus  aut  convictu9 
fuisset  pro  ejusmodi  delicto. 
Conclusum  igitur  erat  pro  hdc 
prima  parte,  quod  supremi  illi 
commissarii  formam  &  ordinem 
statuto  prescriptum  non  obser- 
varunt :  et  non  observata  for- 
ma infertur  adnullatio  actus,  & 
ex  consequenti&  deprivatio  est 
irrita,  ideoque  sententia  pro 
eo  ferenda.  Allegatum  etiam 
erat  per  querentis  ad  vocatos  per 
anticipaUonem,  quod  etiamsi 
in  eodem  statuto  erat  proviso^ 
pro  Archiepiscopis,  Episcopis» 
eorum  Cancellariis,  Commis- 
sariis,  Archidiaconis,  &  aliis 
Ordinar*  peculiarum  jurisdic- 
tionem  exercentibus  nuUam  ta^ 
men  vim  praed'  deprivationi 
dedit,  idque  duabus  de  causis : 
primum,  quod  prsedicti  Com- 
missarii virtute  statuti  anni 
primi  Elizabeths  &  praadicta- 
rum  literarum  patentium  in  isto 
proviso  non  comprehenduntur, 
sed  solummodo  Archiepiscopis 
Episcopi,  eorum  Cancellarii, 
et  Commissarii,  Sec  ratione  ju- 
risdictionis  eorum  ordinariae. 
Secundo,  si  modo  detur  quod 
ad  supremos  Commissarios  ex- 
tenderit,  illi'  tamen  juxta  for- 
mam et  ordinem  statuti  pro 
delicto  contra  statutum  proce- 
derent  Secundo,  per  advoca- 
tos  querentis,  quod  Caudrey 
non  deprivatus  erat  vel  duode- 
cim  virorum  veredicto,  vel  con- 
fessione,  vel  perspicua  facti  evi- 
dentifi,  sed  quod  dtatus et  admo- 
nitus  non  coroparnerit,  quod, 
ut  illi  objecerunt,  casus  erat 
omissus  &  oblivioni  datus,  et 
non  statuto  puniendus.  Tertio, 
ex  parte  querentis    objectum 
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trat  sententiam  a  primis  illis 
Commissariis    latam    omnino 
e»e  irritam,  qood  illi  vel  tres, 
ant  {dares  iUorum  authoritatem 
habentes  ex    illo    statute,    et 
Uteris  illis  patentibus  sub  mag- 
no  sigillo,  debent  junctim  sen- 
tentiam ferre,  &  auod  unus 
solus  cum  consensu  Quorum  aut 
plurium  Commissariorum  sen- 
tentiam ferre  non  possit,  quia 
singuli    aequalem  babent .  an-* 
thoritatem,  et  per  easdem  lite- 
ras  patentes  tres  vel  plures  sen- 
tentiam ferre  debent  cum  alio- 
nim  consensu,  &  quod  ejus- 
modi  sententia  lata  per  Com- 
missaries ad  audiendum,  &  de- 
terminandum,    vel    per    alios 
G>mmissarios  aut  Judices  le- 
gis  communis  omnino  erat  ir- 
rita.    Quarto,  &  postremo  ob- 
jectum    erat,    quod     prasdicti 
Commissarii  non  erant  juxta 
statutum    illud    nominati     & 
constituti :  jurisdictio  euim,  & 
potestas  coronse  per  illud  sta- 
tutum data  est  ejusmodi  Com- 
missariis qui  sunt  naturales  & 
nativi   subditi,   &   ex   speciali 
illo  veredicto  non  constat,  quod 
Commissarii  illi  fuerunt  natu- 
rales &  nativi  subditi;  &  quam- 
vis  Judices  ut  viri  privati  in 
particulari  scientia  illos  natu- 
rales &  natives  subditos  cog- 
noscerent,  cum  tamen  Judices 
ez  recordo  existerent  judiciali- 
bos  tantum  oculis  intueri,  & 
Dihil  aliud  cognoscere,  quam 
quod  in  recordo  illis  apparet. 
Dam   ex   illo   non   ex  privati 
scientilsine  recordo  sententiam 
fierre  debent,  &  ex  illo  record' 
jadidum  suum  in  record'  iu- 
scribere.      Et    quandoquidcm 
Reginapredict'  (ut  aconsiliariis 
qnerentis  dictum  erat)  eccle- 
siasticam  jnrisdictionem  ex  illo 
statute  Parliamentarie  haberet, 
&  ex  eod'  potestas  ipsi  data 
tmet   Ecclesiasticos    Commis- 
aooarioa   nominandi,  ilia  ne- 
oosario  joxta  illuc}  statut*,  cum 


force  of  the  said  act  of  1  El. 
and  of  the  said  letters  patent, 
are  net  within  the  said  proviso, 
but  only  Archbishops  and  Bi- 
shops, their  Chancellors,  Com- 
missaries,  &C.  in    respect    of 
their  ordinary  jurisdiction.    2. 
Admitting  it  should  extend  to 
the  said  High  Commissioners, 
yet  ought  they  to  proceed  ac- 
cording to  the  form  and  order 
of  the  said  act,  for  an  offence 
done   against    that   act     Se- 
condly, it  was  objected  by  the 
counsel  for  the  plaintiff,  that 
Caudrey  the  plaintiff  was  not 
deprived  either  by  the  verdict 
of  twelve  men,  or  by  confes- 
sion, or  by  the  notorious  evi- 
dence of  the  fact,  but  by  de- 
fault in  respect  he  appeared  not^ 
being   duly  precognizated   or 
warned,  which  case  as  it  was  ob- 
jected, was  (fl)  casus  omissus,  &  (*•)  ^  C<>»  *•  ^ 
oblivioni  datus,  and  not  within  ^^*  * 
the  said  act.     Thirdly,  it  was 
objected  on  the  behalf  of  the 
plaintiff^,  that  the  said  sentence, 
given  by  the  said  High  Com- 
missioners,  was   utterly   void, 
for  that  they  or  any  three  or 
more  of  them  having  autho- 
rity by  force  of  the  said  act, 
and  of  the  said  letters  patent 
under  the  great  seal,  ought  to 
join  in  the  sentence,  and  that 
one  alone  with  the  {b)  consent  ^6)  Poph.  59. 
of  two  or   more  of  the  other  Antea  s.  a. 
Commissioners  cannot  give  a  ^<»tea7.». 
sentence,  for  that  every  Com- 
missioner *hath  equal  authori-     L*  ^  ^1 
ty,and  by  the  said  letters  patent 
three  or  more  must  give  the 
sentence  with  consent  of  others, 
and  such  a  judgment  given  by 
any   Commissioners   of  Oyer 
and  Terminer,  or  other  Com- 
missioners or  Judges  of  the 
common  law,  were  utterly  void 
and  of  none  effect.     Fourthly, 
and  lastly,  it  was  objected,  that 
the  said   Commissioners  were 
not  nominated  and  appointed 
according  to  the  said  act;  for 
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(a)lEl.c.l. 


(fc)Poph.  59, 
60. 


[♦5b.] 


(c)  4  Co.  47.  a. 
Vaiigh.  ?i.  15 
Co.  59.  Hob. 
S95.  Palm.  15. 
3  BtiUt.  100. 
^'  iDst  20. 


llie  resoln- 
tionn  of  the 
court  to  the 
first  and  se- 
cond. 

(d)  S  Roll.  J2«. 
1  Jones  39S, 


the  jurisdiction  and  power  giv-* 
en  by  the  said  {a)  act  to  the 
crown,  is  to  name  such  Com- 
missioners as  be  natural-born 
subjects;  and  it  doth  not  ap- 
pear by  the  said  special  ver- 
dict that  the  said  Commission- 
ers were  natural-born  subjects : 
and  albeit  the  Judges  as  pri- 
vate men  in  their  particular 
knowledge  did  know  them  to 
be  (b)  naturaUborn  subjects,  yet 
they  being  Judges  of  record, 
ought  only  to  see  with  judicial 
eyes,  and  to  take  knowledge  of 
no  more  than  doth  appear  to 
them  within  the  record;  for 
upon  that,  and  not  upon  pri- 
vate knowledge  out  of  the  re- 
cord, they  only  must  give  their 
judgment,  and  upon  that  record 
enter  their  judgment  also  of 
record.  And  seeing  that  the 
late  Queen  had,  as  it  was  said 
by  the  plaintiff's  counsel,  ec- 
cleftiastital  jurisdiction  by  the 
said  act  of  Parliament,  and  by 
the  same  power  was  given  unto 
her  to  name  ^ecclesiastical 
Commissioners,  she  of  neces- 
sity must  make  her  nomination 
according  to  the  said,  act,  hav- 
ing no  otlier  power,  as  was  ob- 
jected, but  by  the  said  act :  and 
seeing  it  was  not  specially  found 
that  they  were  natural-born 
subjects:  et  (c)  de  non  appo- 
rentibus  &  non  existeutibus 
eadem  est  ratio  :  for  this  cause 
also  the  said  sentence  of  depri- 
vation was  void,  as  given  by 
Commissioners  not  warranted 
by  the  said  act. 

As  to  the  first  and  second 
objection,  both  being  ground- 
ed upon  the  said  (tf)  act  of 
Parliament,  it  was  resolved  by 
the  whole  court,  that  notwith- 
standing these  two  objections, 
the  sentence  was  not  to  be  im- 
peached for  either  of  them,  and 
that  for  three  causes.  First, 
for  that  the  said  act  conccrn- 
iug  the  uniformity  of  common 


aliam  potesUt',  nisi  inde,  ut 
objectum  erat,  non  haberet,  eos 
nominaret :  cumque  non  spe- 
ciatim  inventum  fucrit  eos  na- 
tivos  fuisse  subditos  :  et  de  non 
apparent',  &  non  existenlib' 
eadem  est  ratio:  banc  etiam 
ob  causam  deprivation'  senten- 
tia  irrita  erat,  utique  lata  per 
Commissionarios  non  sufficient' 
authoritat'  munitosex  eod*  sta- 
tuto. 


Quod  ad  primam  &  secun- 
dam  objectionem  spectat,  quo- 
rum utraque  illi  Parliamenti 
statuti  innititur,  determinatum 
erat  de  totius  curiae  sententia, 
quod  objectionibus  iliis  non 
obstantibus  sententia  lata  in 
quaestionem  non  essetvocanda, 
idque  tribus  de  causis.  Pri- 
mum  quod  statutum  illud  de 
publtcarum  precum  uniformi- 
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tale,  cum  esset  in  parte  affir- 
inativl,  jurisdictionem  eccle- 
siasticam  non  abrogat  aut  tol- 
lit,  nisi  verba  in  parte  negativa 
•adjuncta  fuissent,  utique,  **8c 
non  alias,  vel  ulio  alio  modovel 
forma,"  ant  adeundero  sensum, 
hoc  manifesto  apparet,  &  clare 
constat  ex  generali  omnium 
codicum  nostrorum  regula,  uti 
etiam  in  46  K  S.  4.  47  £•  3. 
10.  20  H.  6.  11.  36  H.  6.  3.  3 
E.4.  £7.  S  H.  7. 1.  14  H.7. 
10.  15  H.7.16.  S3  H.  8-  Dy. 
50.  4.  Mar.  Dy.  135.  f  2. 
Lex  ecclesiastica  et  temporal' 
suas  seorsim  procedendi  for- 
mulas babent,  et  diversos  re- 
tpiciunt  scopes;  altera  tempo- 
ralis ad  poenam  infligendam 
corpori,  terris,et  bonis;  altera 
«piritualis  pro  salute  animse; 
altera  ad  externum  hominem 
plectendum,  altera  ad  inter- 
num reformandum :  et  hoc 
perspicuum  est  in  12  H.  7*  22. 
&  10  £.  4.  10.  &c«  Hse  igitur 
distinctae  et  separatee  jurisdic- 
tioncs  apte  cohaerent,  et  in  hoc 
coeunt,  ut  homo  totus  extern^ 
et  interne  reformetur. 


for  the  same  tbiog;  otherwise  where  the 
tenporal  penalty  for  a  fraud. 

Tertio,  proviso  in  prsdicto 
statuto  banc  quaestionem  omni 
quasstione  liberat,  nam  ex  eo 
provisum,  decretum,  et  sanci- 
tum  est  author!  tate  praefata, 
quod  omnes  et  singuli  Archie- 
piscopi  et  Episcopi,  et  singuli 
eomm  Cancellariorum,  Coni- 
missariorum,  Archidiacono- 
him,  quibus  aliqua  est  spi- 
ritualis  jurisdict'  vigore  ejus- 
dem  statuti  plenariam  potes- 
utem,  et  authoritatem  habe- 
rent,  tarn  inquirendi  in  visita- 
tionibus,  synodis,  et  alibi  intra 
iptorum  jurisdictionem,  quam 
alio  qtiovis  tempore  et  loco, 
accipiendi    information'    om- 


prayer,  being  in  the  (a)  aflBr-  ^)«Roll.Mt. 

mative,  doth  not  abrogate  or  Co.'^ei.^a.^^ 
take  away  the  jurisdiction  ec- 
clesiastical, unless  words  in  the 
negative  had  been  added,  as, 
**  and  not  otherwise,  or  in  no  q.  how  the 
other  manner  or  form,"  or  to  com.  lawconld 
the  Uke  effect :  and   this  ap-  Sfe^o^k'^^^^^  ^ 
pearetb  by  the  general  rule  of  Com.  Prayer 
all  our  books,  as   it  appeareth  which  wasonly 
in  46  Ed.  3.  4.  47  E.  3.  10.  20  tt^'T^N^ 
H.  6.  1 1.  36  H.6.  3.  3  Ed.  4.  tofinieredU. 

27.  3  H.  7-  I.  14 H.  7.10.  15 
H.  7- 16.  33  H.  8.  Dyer  50. 4. 

Mar.    Dy.     135.     Stradling's  In  Middletim 

case.  PI.  Com.  207,  &c.    f  2.  crqfiiJ' 

The  ecclesiastical  law  and  the  sAtk.673b 

*temporal  law  have  several  pro-  [  *  6  a.  ] 

ceedings,  and  to  several  ends  ;  f*^**  is  said  to 

the  one  being  temporal  to  in-  tion  wii'ho"ata 

flict  punishment  upon  the  body,  real  difference, 

lands,  or  coods ;  the  other  be-  ^^^  *".  P"°*»»>- 

.  .    °  ,         '      ,   ^         .  ment  is  intend- 

ing spiritual,  pro  salute  animae,  ed  for  the  re- 

the  one  to  punish  the  outward  formation  of 

man,  the  other  to  reform  the  ^«  offender 
'   ,  1    I  .  1    .      And  an  exam- 

mward  :  and  this  appenreth  m  pie  to  others ; 

J2  H.   7.  22.  &  10  Ed.  4.  10,   and  this  U  the 

&c.     Then  both  these  distinct  th^^^t^L 
,  ,..,..  tnc  ecciesias* 

and  several  jurisdictions   con-  tical  censure, 
sist  and  stand  well  together,  •"<*  ^e  *«">- 
and  do  loin  in  this:  to  have  5°b?nSf^"'^e 
the  whole  man   inwardly  and  both  inflicted 
outwardly  reformed.  immwliately 

''  and  directly 

ecclesiastical  censure  is  for  the  criminal  act,  and  the 

f  3.  The  proviso  in  the  said  To  the  third, 
act  doth  make  this  question 
without  question,  for  by  it,  it 
is  provided,  ordained,  and 
enacted  by  the  authority  afore- 
said, that  all  and  singular  Arch- 
bishops and  Bishops,  and  every 
of  their  Chancellors,  Commis- 
saries, Archdeacons,  and  other 
Ordinaries,  having  any  pecu- 
liar ecclesiastical  jurisdiction, 
should  have  full  power  and 
authority  by  virtue  of  that 
act,  as  well  to  enquire  in  their 
visitation,  ^nods,  and  else- 
where within  their  jurisdiction, 
as  at  any  other  time  and  place, 
to  take  accusations  and  infor- 
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ixiations  of  all  and  every  the 
things  above  mentioned,  done, 
committed,  or  perpetrated 
within  the  limits  of  their  ju- 
risdiction and  authority,  and 
punish  the  same  by  admoni- 
tion, excommunication,  seques- 
tration, or  deprivation,  and 
[  *  6  b.  ]  other  ^censures  and  process  in 
like  form  as  heretofore  had 
been  used  in  like  cases  by  the 
Queen's  ecclesiastical  laws,  as 
by  the  said  act  appeareth.  So 
as  seeing,  if  that  act  had  never 
inflicted  any  punishment  for  de- 
praving or  not  observing  the 
Book  of  Ck)mmon  Prayer,  yet 
the  same  being  allowed  and 
commanded  to  be  observed  for 
uniformity  of  common  prayer, 
and  the  unity  and  peace  of 
the  church :  the  ecclesiastical 
Q.  Judge  may  deprive  such  Par- 

son, Vicar,  &c.  as  shall  de- 
prave or  not  observe  the  said 
book,  as  well  for  the  first  of- 
fence, as  he  might  have  done 

See  Skin.  491.  ^Y  ^^®  censures  of  the  church, 
493,  ^c.  and  the  ecclesiastical  laws,  as 

if  no  form  of  punishment  had 
been  inflicted  by  that  act;  and 
this  doth  evidently  appear  by 
the  said  proviso:  for  thereby 
notwithstanding  any  thing  in 
that  act  contamed,  they  may 
punish  such  ofienders  by  ad- 
monition, excommunication,  se- 
questration, or  deprivation,  and 
other  censures  and  process,  in 
like  form  as  heretofore  hath 
been  used  in  like  cases  by  the 
Queen's  ecclesiastical  laws,  and 
are  not  bound  to  pursue  the 
SeetheQnsre  form  prescribed  by  the  said 
before  p.  xxui.  ^^^  which  is  to  punish  the  of- 
fender according  to  the  tempo- 
ral law.  And  it  was  resolved, 
that  if  the  jurisdiction  of  the 
[  *  7  a.  ]  Archbishops  and  ^Bishops  and 
their  Chancellors,  Commissa- 
ries, Archdeacons,  and  other 
Ordinaries,  having  any  peculiar 
ecclesiastical  jurisdiction  were 
provided  for  by  the  said  act ; 


nium  et    singularum    rerum, 
quffi  supra  memorantur  com- 
roissae  vel  perpetratae  intra  li- 
mites  et  jurisdictionis  et  au- 
thoritatis   eorum,  easque  pu- 
niendi    admonitione,    excom- 
municatione,  sequestratione,  vel 
deprivatione,  aut  aliis  censuris, 
et  procedendi  formulis,  perinde 
ac  hactenus  in  usu  fuisset  in 
ejusmodi  causis,  regiis  legibus 
ecclesiasticis,  ut  ex  eod'  statut' 
manifest^  constat.    Adeo  ut  si 
statutum  illud  nunquam  ullam 
poenam  pro  depravando,    vel 
non    observando    publicarum 
precum  libro   inflixisset,  atta- 
mcn  cum  liber  ille  approbatus, 
et  ex  mandato  Regis  obser- 
vandus  esset  pro  precum  pub- 
licarum uniformitate,  et   uni- 
tate,  ac  pace  ecclesiae  conser- 
vanda;    judex     ecclesiasticus 
ejusmodi  Rectorem,  Vicarium, 
&c.  deprivare  potest,  qui  eun- 
dem  librum  depravabit,  vel  non 
observabit,  tarn  pro  primo  de- 
licto, ut  per  ecclesis  censuras, 
et  leges  ecclesiasticas    facere 
potuisset,  quasi  nulla  pcenae  aut 
puniendi  forma  per  statutum 
inflicta  fuisset ;  et  hoc  per  pra^ 
fatum  proviso  dilucide  mani- 
festum  est.     Ex  eo  enimnihilo 
obstante  in  prsed'  statuto^  de- 
linquentes  admonitione,  excom- 
municatione,      sequestratione, 
deprivatione,  et  aliis  censurisy 
&  procedendi  formulis  perinde 
ac  ante  in  usu  fuerit  in  ejusm' 
causis,  per  ecclesiasticas  Regin' 
leges  puniri  possunt,  et  non 
obstricti  sunt  ad  formam  pro- 
sequendam  in  eod'  statuto  pras- 
script',  quae  est  delinquent' jux- 
ta     legem    temporal'    punire. 
Determinat'  etiam  erat,  qu6d 
si  eodem   statuto  prospectum 
fuisset  jurisdictioni  Archiepis- 
coporum,  &  Episcoporum,  et 
Cancellariorum,  Commissario- 
rum,  Archidiaconorum,  et  alio- 
rum  Ordinariorum,  quibus  est 
peculiaris  jurisdictio  ecclesios- 
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tica ;  a  fortiori  supremis  Coro- 
missionariis  authoritate  munitis 
ex  alio  statuto  in  eodem  Par- 
liamento  tacit^  provisuni  erat : 
quia  cui  licet  quod  niajus  est, 
non  debet  quod  iniDns  est  nou 
lioere.  Ad  objectionem  vero 
tertiam  per  totam  etiam  curiam 
determinatuiD  erat,  quod  sen- 
teotia  ab  Episccpo  cum  coUe- 
garum  assensu  lata  gusmodi 
erat  ut  communis  legis  Judices 
approbare  debeant  juxta  eccle- 
nasticas  leges  latam  fuisse; 
com  etenim  illis  fit  authorit^ 
procedendi,  et  sentent'  ferendi 
in  causis  ecclesiast%  juxta  leges 
ecclesiasticas,  &  illi  sententiam 
talerint  in  causa  ecclesiastica, 
JDxtaeor*  procedendi  formulam 
▼i  k  virtute  ejusdem  legis: 
communis  legis  Judices  ipso- 
nim  sententite  fidem  adhibere 
&  eandem  approbare^  juxta  le- 
gem ecclesiasticam  latam  fuisse 
debent  Et  hsec  est  recepta 
opinio  inlibrisnostris  omnibus, 
Qt  liquet  in  11  H.  7.  Q.  34  H. 
6. 14,  &c.  Et  in  causa  Bunt- 
ing 8c  Leppincwel  in  4  Part* 
Relation'  mear.  Haec  est  usi- 
tata  sententiar'  forma  in  eccle- 
siaaicis  ipsor*  curiis :  et  in  hoc 
ipso  an.  ^.  Reginflt  Eliz.  in 
hac  cur'  inter  Cheney  & 
Frankwell  adjudicatam  erat, 
com  res  tota,  ut  in  hie  causd, 
special!  vcredict'  compert'  fu- 
erit*.  Ad  quart'  yero  objectio- 
nem, viz.  Qucxl  praed'  Regina 
virtute  pra^'  statutisolummodo 
potestatem  habuit  nominandi 
Commissaries  ad  causas  eccle- 
siasticas  &  igitur  prasfata  no- 
minatio  non  subsequens  autho- 
ritat'  illi  datam  isto  statuto  ir- 
rita  esset.  Huic  triplicit^r  re- 
TODsum  est,  et  per  totam  cur* 
determinat';  prime  quod  illi 
quierant  Commissarii,  et  locum 
jndicandi  int*  Regis  subditos 
tenerent,  nativi  esse  subditi,  & 
non  exteri  intelligi  deberent: 
sin  antem  revera  exteri  essent^ 


i  fortiori  the  high  Commis- 
sioners authorised  by  another 
act  in  the  same  Parliament 
weretacit^providedfor;  quia(a) 
cui  licet  quod  majus  est^  non 
debet  quod  minus  eist  non  licere. 
As  to  Uie  thiM  objection  it  was 
also  resolved  by  the  whole 
court,  that  the  sentence  given 
by  the  Bishop,  by  the  consent 
of  his  (b)  coUeaffues,  was  such 
as  the  Judges  of  the  common 
.  law  ought  to  allow  to  be  given 
according  to  the  ecclesiastical 
laws :  for  seeing  their  authority 
is  to  proceed  and  give  sentence 
in  ecclesiastical  causes,  accord- 
ing to  the  ecclesiastical  law, 
and  they  have  given  a  sentence 
in  a  cause  ecclesiastical  upon 
their  proceedings,  by  force  of 
that  law;  the  Judges  of  the 
common  law  ought  to  give  (c) 
&ith  and  credit  to  their  sen- 
tence, and  to  allow  it  to  be 
done  according  to  the  eccle- 
siastical law;  for  {d)  cuilibet 
in  sua  arte  perito  est  creden- 
dum.  And  this  is  the  commop 
received  opinion  of  all  our 
books,  as  appeareth  11  H.  7» 
9.  34  H.  6.  14,  &c.  And  in(tf) 
Bunting  and  Leppingwel's  case, 
in  the  Fourth  Part  of  my  Re- 
ports: and  this  is  the  usual 
form  of  all  the  sentences  in 
their  ecclesiastical  courts :  and 
this  very  point,Tr.  23.*Regince 
Eliz.  in  this  court  between  (y) 
Cheyney  and  Frankwell,  all 
the  matter  being  found,  as  this 
case  is  by  special  verdict,  was 
adjudged.  As  to  the  fourth 
objection,  videlicet;  ^<  that  the 
said  late  Queen  had  only  power 
by  force  of  the  said  act,  to  no- 
minate commissioners  for  ec- 
clesiastical causes,  and  there- 
fore the  aforesaid  nomination 
not  pursuing  the  authoritv  giv- 
en untm  her  by  that  act  should 
be  void."  Hereunto  a  three- 
fold answer  was  given  and  re- 
solved   by    the  whole    court 


(a)  4  Co.  f  3.  a. 
9  Co.  48.  b. 
Father  Par- 
aoos,  86. 

To  the  third. 


m  Popb.  59. 
ADtea  3.  a.  4. 
b. 


(c)  f  Ron.  r. 

7C0.42.  b.  4 
Co.  S9.  a.  8  Co. 
135.  b.  2  Vent. 
43.  CawlySl. 
id)  4  Co.  t9.  a. 
7  Co.  19.  a. 
Calvin's  case. 
Co.  Lit  125.  a. 
2  Leon.  176. 
Cawly  31. 
(e)4Co.  29.  a. 


[•7b.] 

(/)  2  Leon. 
176, 177. 2 
Roll.  224. 


To  the  fourth. 
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•  1.  That  they  which  were  com- 
missioners, and  had  places  of 
judicature  over  the  King's  sub- 
(a)  1  Jonea  68.  jects,  should  be  (a)  intended  to 

be  subjects  bom  and  not  aliens: 
but  if  in  verity  they  were  ah'ens, 
vet  in  respect  of  the  general 
mtendment  to  the  contrary,  it 
ought  to  be  alleged  and  proved 

(&)sCo.48.a.4  ^y  ^^^  Other  party ;  for  (6)sta- 
Co.  71.  b.aCo.  bitur  prassumptioni  donee  pro^ 
73.  b.  Co.  Lit.  betur  in  contrarium.  Secondly 
514!  Hob? «97.'  the  jurors  have  found  that  the 

Queen  by  her  said  letters  pa- 
tent did  authorise  them  secun- 
dum formam  statuti  praedicti : 
and  therefore  it  doth  by  ne- 
cessary consequence  amount  to 
as  much  as  if  they  had  found 
tbev  had  been  subjects  born :  for 
if  they  were  not  subjects  bom, 
they  could  not  be  authorised  se- 
cundum formam  statuti  prasdic- 
ti.  Vide  1 1 H.  4.  4.  IS  Elizab. 
Dyerfol.  And  the  rather  for  that 
this  is  found  by  special  verdict. 
[♦8a.]  %  S.  It  *was  resolved ;  that  the 
said  act  of  the  first  year  of 
the  said  late  Queen  concern- 
ing ecclesiastical  jurisdiction, 
was  not  a  statute  inroductory 
(«)  4  Inst  3«5.  of  «  new  law,  but  (c)  declara- 
Cawly  5, 6.  tory  of  the  old,  which  appear- 
MwVid^'      eth  as  well  by  the  title  of  the 

said  act,  videlicet.  An  ^'  act 
restoring  to  the  crown  the  an- 
cient jurisdiction  over  the  state 
ecclesiastical  and  spiritual,  &c." 
As  also  by  the  body  of  the  act 
in  divers  parts  thereof.  For 
(d)  Cawley  8.    that  act  doth  not  {d)  annex  any 

jurisdiction  to  the  crown,  but 
that  which  in  truth  was,  or  of 
right  ought  to  be  by  the  an- 
cient laws  of  the  realm  parcel 
of  the  King's  jurisdiction,  and 
united  to  his  imperial  crown, 
and  which  lawfully  had  been, 
or  might  be  exercised  within 
the  realm :  the  end  of  which 
jurisdiction,  and  of  all  the  pro- 
ceeding thereupon  was,  that  all 
things  might  be  done  in  causes 
ecclesiastical  to  the  pleasure  of 


•tamen  eo  quod  generatim  con- 
tra intellect'  erat,  ab  alt'  parte 
allegandum  &  proband'  erat: 
nam  stabitur  praesumptioni  do- 
nee probetur  incontrarium.  Se- 
cuiido,  juratores  invener*  Regi- 
nam  authori  ta  t'  per  li  teras  paten, 
tes  dedisse  secund'  formam  sta^* 
tuti  praedicti;  &  igitur  exconse- 
quentianecessariatantum  valet, 
ac  si  eos  subditos  nativos  fuisse 
invenisseni:  sienim  nativisub- 
diti  non  erant,  authoritate  npn 
instructi  fuissent  secundum  au- 
thoritatem  statuti  praedicti.  Vide 
11  H.  4.  4.  &  13  Elizab.  Dyer 
fol.  £t  potius  cum  hoc  special! 
veredicto  inventura  sit.    Tertio 
determinat'  erat,  quod  statutum 
anni  primi  Reg'  Elizabethae  de 
jurisdictione  ecclesiastica,  non 
€rat  statutum  quod  novam  le- 
gem introduxcrit,  sed  antiquam 
declaraverit  quod  perspici  po- 
test tarn   ex  ipso  titulo  ejusd' 
statuti,     viz.    Statutum    resti- 
tuendi  ad  coronam  jurisdiction 
nem    antiquam   super  statum 
ecclesiastic'     et     spiritualem : 
quam   etiam  ex  ipsius  statuti 
context'   in   diversis    ejusdem 
partibus.     Statutum   enim   il- 
lud   non  aliam  jurisdictionem 
coronsB  annectit  quam  quae  an- 
tea  revera  erat,  aut  esse  debuit 
juxta  antiquas  hujus  regni  leges, 
particula  regiae  jurisdictionis, 
et  unita  coronas  imperiali  quije- 
que  antea  l^itime  exercebatur, 
et  exerceri  poterat  intra  reg- 
num,   cujifs  jurisdictionis,    et 
formularum  procedendi  in  ead' 
scopus  erat'  ut  omnia  in  causis 
ecclesiasticis   fierent  ad  divini 
numinis  gloriam,  virtutis   in- 
crementum,  et  pacis  atque  uni- 
tatis  hujus  regni  conservation', 
ut  ex  diversis  partibus  ejusdem 
statuti  liquet :  igitur,  ut  ex  illo 
statuto  nulla   preetensa  juris- 
dictio  intra  hoc  regnum  exer- 
cita,  quae  vel  impia,  aut  prae- 
roffativae  vel  antiq.  legi  coronae 
hujus  regni  adversa  &  repug- 
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nans  restitiiebatur,  vel  restitui 
poterat  praedictae  coronee,  se- 
candum  antiquum  ejusdem  jus 
&  legem  :  itasi  statut'  iilud  an- 
ni    primi     prsedictse    Regtnse 
nunquam  sancitum  fuisset,  de- 
terminat'   et    judicatum    erat, 
quod  Rex  vel  Regina  Anglias, 
qui   pro  tempore  iiierit,  ejus- 
modi    ecclesiasticam   commis- 
sionem   (cujusmodi  antea  me- 
morata  est)  per  antiquam  prae- 
n^i^vam,  et  Anglias  legem  in- 
stitaere  possit*     Juxta    igitur 
leges  hujus  regni  antiquas,  hoc 
Anglis  regnum  absolutum  est 
imperium  et  monarchia  ex  uno 
capitC)  viz.  Rege,  &  ex  corpore 
politico  compacto  et  composito 
ex  membris    distinctis    quam 
plurimis,   &  fere  infinitis,  ni- 
hiloniinus  inter  se  cobsrenti- 
bus,  consistens.    Quae  omnia 
ht  btfariam  in  dericos  &  laicos 
dividity  qui  utrique  proxime  & 
immediate  sub  Deo  suo  capiti 
snlgiciuntur    &    obsequuutur. 
Return   etiam  hujus    politici 
corporis  caput  plenaria  &  in- 
tegra  potestate  praerogativa,  & 
jorisdictione  ad  suum  cuique 
faojos  corporis  membro  distri- 
buend'  cujuscunque  loci  ac  or^ 
dinis,  in  omnibus  causis  eccle- 
liasticis,   vd    secularibus    in- 
siroctam  est,  &  armatum;  alias 
totius  corporis  caput  non  esset. 
£t  perinde  ac  in  secularibus 
cauats,  Rex  in  foris  judicialibus 
cansas  temporales  judicat  &  de- 
tenninat  juxta   leges   Anglias 
temporales:  ita  in  causis  ec- 
ciesiasticis  &  spirituaiibus,  sci- 
licet blasphemia,  apostasia,  hae- 
retibus,   schismatibus,   ordini- 
busconferendis,  clericorum  ad- 
missionibus,  et  institutionibus, 
lenim  divinarum  celebratione, 
ritibns  matrimonialibus,  divor- 
tiisi  bastardiis  generalibus,  de- 
cimarum  jure,  et  earundemsub- 
siractionibus,  oblationibus,  ob- 
ventionibusy    dilapidationibus, 
ecdesiarum  reparationibua  tes- 


Almighty  God,  the  increase  of 
virtue,  and  the  conservation  of 
the  peace   and   unity  of  this 
realm,  as  by  divers  parts  of  the 
said  act  appeareth :  and  there- 
fore as  by  that  act  no  pretended 
jurisdiction    exercised    within 
this  realm,   being  either  un- 
godly or  repugnant  to  the  pre- 
rogative or  the  ancient  law  of 
the  crown  of  this  realm,  was 
or   could  be  restored   to  the 
same  crown,  according  to  the 
ancient  right  and  law  of  the 
same :  so  if  that  *act  of  the  first    [  «  8  b.  1 
year  of  the  late   Queen   had 
never  been   made,  it  was  re- 
solved by  all  the  Judges,  that 
the  King  or  Queen  of  Eng- 
land for  the  time  being  may  (a)   («)  *  In»^  ^^ 
make    such    an    ecclesiastical   Hetl,*i9.^* 
commission  as  is  before  men- 
tioned, by  the  ancient  prero- 
gative   and  law  of  England. 
And  therefore  by  the  ancient 
laws   of  this  realm,  this  king- 
dom of  England  is  an  abso- 
lute (i)  empire  and  monarchv   (&)Pott.  ts.k 
consisting  of  one  head,  which 
is   the  King,  and  of  a  body 
politic,  compact  and  compound- 
ed of  many,  and  almost  infinite 
several,  and  yet  well  agreeing 
members:  all   which  the  law 
divideth  into  two  several  parts, 
that  is  to  say,  ^*  the  clergy  and 
the  laity,"  both  of  them,  next 
and   immediately  under  Ood, 
subject    and  obedient  to  the 
bead :  also  the  kingly  head  of 
this  politic  body  is  instituted 
and  mrnishcd  with  (c)  plenary  («)  Hob.  17. 
and  entire  power,  prerogative 
and  jurisdiction,  to  render  jus- 
tice and  right  to  every  part  and 
member  of  this  bodv,  of  what 
estate,  degree,  or  calling  soever 
in  all  causes ecclesiasticaior  tem- 
poral, otherwise  he  should  not 
be  a  head  of  .the  whole  body. 
And  as  in  temporal  causes,  the 
King,   by   the  mouth   of  the 
Judges  in  his  courts  of  Justice 
doth  judge  and  determine  the 
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same  by  the  temporal  laws  of 
^"V^*.^**^*  Eoffland:  (a)  so  in  causes  ec- 

a.  b.  344.  a.  i   ^    <^«     i  j  •  -^     i 

Wh.tc«.««  clesiasucal    and    spiritual,    as 

belong  to  the  namely,  blasphemy,  *  apostasy 

[  *  9  a*  ]  frovn     Christianity,    heresies, 

ecclesiastical  schisms,  ordering  admissions, 

cTre^P^te  institutions  of  clerks,  celebra- 

an^atis.  1SE.1.  tion  of  divine  service,   rights 

W,t.  13E.1.  q(  matrimony,   divorces,   ee- 

fiiienk^Ai^c.  o^fttl  bastardy,  subtracaon 
deri  9  E.  f .  and  right  of  tithes,  oblations, 
15E.  3.  C.6.     obventions,  dilapidations,   re- 

31  E.  3.  c.  11.  .         r    i_        L  u  a 

s  H.  5.  cap.  7.  p&ration  of  churches,  probates 

1 H.  7.  cap.  4.  of  testaments,  administrations 

9*«4  H  8*c'  *^^  accounts  upon  the  same, 

if.27H'.8!c!  simony,   incests,    fornications, 

20. 3S  H.  8.  c.  adulteries,  solicitation  of  chas- 

sE.^'.c*.K^*  ^*^»  pensions,  procurations, 
1  Mar!  cap.  3.  appeals  in  ecclesiastical  causes, 
i  Ella.  c.  1. 5  commutation  of  penance,  and 
£iiz.c!io!ut  others,  (the  conusance  whereof 
Hb.  t.cap!  belongs  not  to  the  common 
p^n'r^V  ^'^^*  laws  of  England,)  the  same  are 
4t,  43,44^45  to  be  determined  and  decided 
46,47. Reg./,  by  ecclesisstical  Judges,  ao- 
33,34.44.        cording  to  the   Kina's  eccle- 

siasticfd  laws  of  this  realm: 

for    as  the   Romans  fetching 

(6)Dav.7i.a.    divers  laws  from  (J)  Athens, 

yet  being  approved  and  allow- 
ed by  the  estate  there,  called 
them  notwithstanding  Jus  ci- 
(c) Pitef. ad 3.    vile Romanorum : andas the {c) 

finem.*^"^*^*        Normans  borrowing  all  or  most 

of  their  laws  from  England, 
yet  baptized  them  by  the  name 
of  the  laws  or  customs  of 
Normandy:  so  albeit  the  Kings 
of  England  derived  their  ec- 
clesiastical laws  from  others, 
yet  so  many  as  were  proved, 
approved,  and  allowed  here, 
by  and  with  a  general  consent, 
are  aptly  and   rightly  called, 

bloi^'i^a."*  ^^^  t^)   ^^^^  Ecclesiastical 

r  *  9  b,"l     L^^s  ^^  England,  which  *who- 

slns's  Apology   soever  shall  denv,  he  denieth 

los.  that  the   King  hath  full  and 

plenary  power  to  deliver  jus- 
tice in  all  causes  to  all  his  sub- 
jects, or  to  punish  all  crimes 
and  offences  within  his  king- 
dom :  for  that  as  before  it  ap- 
peareth  the  deciding  of  mat- 


tamentorum  probationibus,  ad- 
ministrationibus,  simoniis,  in- 
cestibus,  fornicationibus,  adul- 
teriis,  castiiatis  oppugnationi- 
bus,  pensionibus,  procuration!- 
bus,  appellationibus  ecclesias- 
ticis,poenitentiae  commutatione, 
et  aliis,  (quorum   cognitio  ad 
communes  leges  Angliae   non 
spectat, )  a  judicibus  ecclesiastic' 
determinandse    &    decidendae 
sunt  juxta  hujus  regni  regias 
leges   ecclesiastic'.      Quemad- 
modum  enim  leges,  quas  Athe- 
nis  Romani  transtulerunt,  cum 
ab  ipsis  comprobats  et  confir- 
matae  fuissent,  eas  nihilominus 
jus  civile  Romanorum  nomina- 
runt,  uti  etiamNormanni  pleras- 
que  ipsor' leges  ex  Anglifi  mutuo 
acceptas  nomine  legun)  vel  con- 
siietudin'  Normannias  insignie- 
runt:  sic  licet  Anglie  reges,  ec- 
clesiasticas  quas   habent  leges, 
ab  aliis  deduxerunt,  ex  illis  ta- 
men  quotquot  hie  generali  om- 
nium et  consensu   approbates 
fuerunt,  apposite  et  recte  An- 
gliae leges  reg'  ecclesiasticae  ap- 
pellantur ;  quod  quicunque  de- 
negaverit,  idem  denegat  regem 
plenariam  habere  potestatem, 
justitiam  in  omnibus  causis  suis 
subditis  administrandi,  vel  cri«- 
mina&delicta  infra  hoc  regnum 
puniendi :   quia,  ut  jam  liquido 
constat,  determinatio  tot&  tanti 
momeriti  causarum  in  cognitio- 
nemlegumcommunium  nohca- 
dit,  &  consequenter  Rex  non  est 
absolutus  monarcha,  nee  caput 
totius  integri   corporis    hujus 
regni.     Sed  ad  eos  confirman- 
dos,  qui  veritatem  agnoscunt, 
&  ad  satisfaciendum  illis,  qui 
nondum   instruct!   antiquas  & 
modemas  Angliae  leges  et  con- 
suetudines  ignorant,  cum  sin- 
guli  ita  sint  persuasi  ut  infor- 
mati :  haec  paucula  argumenta 
certissima  et  quasi  apodeictia, 
quae  instar  multor*  esse  possint, 
suo  ordine,  et  tempor*  serie  hie 
subjicinntur. 
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Kenolphus  Rex,  etc.  per  li- 
ters suas  patentes,  consilio  et 
ooDsensu  Episcopor',  et  Sena- 
tonim  gentis  suae,  largitus  fuit 
monasterio  de  Abingdon  in  co- 
mitata  Berk,  ac  cuiuem  Ruch- 
nio  tunc  Abbati  monasterii, 
etc.  Quandam  ruris  sui  por- 
tioDem,  id  ^t,  quindecim  man- 
nas in  loco^  qui  a  ruricolis  tunc 
Dimcupabatur  Culnam,  cum 
omnibus  utilitat'  ad  eandem 
pertinentibus,  tam  in  magn' 
qoam  in  modic*  rebus  in  aetem' 
bsredit'.  Et  quod  praed'  Ruch., 
etc  ab  omni  episcopal!  jure  in 
sempitem  'esset  quietus,  ut  in- 
habitatores  ejus  nullius  Epis- 
copi,  aut  suorum  officialium 
jugo  inde  deprimantur,  sed  in 
coDctis  rerum  eventibus  et  dis- 
cofluonibus  causarum,  Abbatis 
monasterii  praedicti  decreto 
lulgiciantur.  Itaquod,  etc.  Ut 
ex  eadem  charta  anno  1  Hen. 
7.  prodncta,  et  a  Stanfordo 
allegata  plene  apparet:  quae 
chaita  concessa  ante  annos 
850^  confirmata  iiiit  per  Ed- 
winnm  Britanniae  Anglorum 
Regem  et  Monarcham :  ex  qua 
perspicuum  est,  regem  charta 
sua  in  Farliamento  confecta, 
consilio  et  consensu  Episcopo- 
nun  et  senatorum  gentis  suae, 
(joi  in  Parliamento  conyene- 


ters  so  many,  and  of  so  great 
importance,  are  not  within  the 
conusance  of  the  common  laws, 
and  consequently  that  the  King 
is  no  complete  monarch,  nor 
bead,  of  the  whole  and  entire 
body  of  the  realm.  But  (a)  to 
confirm  those  that  hold  the 
truth,  to  satisfy  such  as  being 
not  instructed,  know  not  the 
ancient  and  modern  laws  and 
customs  of  England;  (every 
man  being  persuaded  as  he  is 
taught ;)  these  few  demonstra* 
tive  proofs  out  of  the  laws  of 
England,  instead  of  many  in 
order,  et  serie  temporum,  are 
here  added. 

King  {b)  Kenulph,  8cc.  by 
his  letters  patent  hath,  with 
the  advice  and  consent  of  his 
Bishops  and  Senators  of  his 
people  (i.  e.  in  a  Parliament) 
granted  to  the  monastery  of  A- 
bingdon  in  the  county  of  Berks, 
andto one  Ruchny  then  Abbot 
of  the  said  monastery  a  certain 
portion  of  his  (demesne)  lands,, 
viz.  fifleen  tenements  (or  farms) 
in  a  place  which  by  the  coun- 
try people  was  then  called  Cul- 
nam,  with  all  the  profits  there- 
to belonging,  as  well  in  great 
things  as  in  small,  for  an  eter- 
nal inheritance;  and  that  the 
said  Ruchny,  &c.  shall  be  for 
ever  free  from  all  episcopal 
^jurisdiction ;  so  that  the  inha- 
bitants thereof  may  not  (here- 
after) be  oppressed  with  the 
yoke  of  Bishops  or  their  offi- 
cials ;  but  in  all  events  of  things 
and  discussion  of  causes  be  sub- 
ject (only)  to  the  Abbot  of  the 
monastery  aforesaid.  So  that, 
&c«  As  by  the  said  charter 
pleaded  in  1  Hen.  7.  and  vouch- 
ed by  Stanford,  at  large  ap- 
peareth :  which  charter  grant- 
ed above  850  years  since,  was 
afler  confirmed  per  Edwinum 
Britanniae  Anfflorum  regem  et 
monarcham :  oy  (c)  which  it 
appeareth  that  the  King  by  his 
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(6)  ThU  Ring 
reigned  A.  D. 
755.  Stamford 
lib.  3.  C.S8.  f. 
111.   Fall.  Ch. 
Hist  101,  lOS. 
Panons's  an- 
swer 93, 94,95* 
Day,  73  a. 

Br.Coron.lt9. 
Moor  120. 
Stanf.  Coron. 
lll.b.  Bum. 
Reform.   Part 
l.lib.3.f.l8r. 
This  chanter 
waspleaaedy  ' 
1  H.  7.  t3.  S5. 
N.  A  CathoUc 
in  a  book  inti- 
tied.  A  Sober 
Reckoning 
with  Thomai 
Morton,  page 
509.  shews 
that  this  char- 
ter was  of  the 

[  *  10  a-  ] 
grant  of  the 
Pope,  as  weU 
as  the  King ; 
and  shews 
some  sentences 
in  the  charter 
here  omitted. 
And  Bro.  Tit. 
Corone  pi.  119 
shews,  that  it 
was  pleaded 
the  confirma- 
tion of  the 
Pope.   Nott 
to/mrmer  edit. 


Rex  Edwin, 
regnaytt  Anoo 
Dom.  955. 
€)  Fall.  Ch. 
ist.  lOS. 
Parson's  An- 
swer, 94. 


^ 
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charter  made  in  Parlian]ent(for 
it  appeareth  to  be  made  by  the 
counsel  and  consent  of  bis  Bi- 
shops and  Senators  of  his  king- 
dom which  were  assembled  in 
Parliament)  did  discharge  and 
exempt  the  said  Abbot,  &c. 
irom  the  jurisdiction  of  the  bi- 
shop, &c.  And  by  the  same 
charter  did  grant  to  the  said 
Abbot  ecclesiastical  jurisdic- 
tion within  his  said  abbey, 
which  ecclesiastical  jurisdiction 
being  derived  from  the  crown, 
conUnued  until  the  dissolution 
of  the  said  abbey,  in  the  reign 
of  King  Henry  the  Eighth. 


rant,praBdict'  Abbatem  Episco- 
pi  jurisdictione  liberasse  et  exe- 
misse,  etc.  Et  eadem  charta 
Abbati  intra  ejus  monasterium 
ecclesiasticam  jurisdictionem 
concessit :  quae  ecclesiastica  ju- 
risdictio  a  corona  derivata,  us- 
que ad  dissolutionem  ejusdem 
monasterii  tempore  H.  8.  per- 
mansit. 


S.  K.  Edw. 
Laws,  c.  19. 


(a)  Spelm. 
Conn.  Tom.  1 

C  •  10  b.  ] 


In    the    Reign    of   King    Regnante   Anglor'    Rege 
Edward  the  Confessor.  Edwardo  Confessore. 


The  King,  who  is  the  Vicar  of 
the  highest  King,  is  ordained 
to  this  end,  that  ne  should  go- 
vern and  rule  the  kingdom  and 
people  of  tbe(a)land,and  above 
all  things  the  holy  church,  and 
that  he  defend  the  same  *from 
wrong  doers,  and  destroy  and 
root  out  workers  of  mischief. 
And  this  shall  suffice  for  many 
before  the  Conquest. 


Rex  autem,  qui  Vicarius  sum- 
mi  Regis  est,  ad  hoc  consti tu- 
tus est,  ut  regnum  et  popul' 
domini  et  super  omnia  sanctam 
eccles.  regat  et  defen'  ab  inju- 
riosis,maleficos  autem  destruat. 
Et  hoc  pro  multis  ante  Con-> 
questum  sufficiat. 


7  E.  3.  Tit. 

Qoare  impedit 
19. 

(b)  Dav.  73.  a. 


(t)  Seld.  Not 
ad  Eadmer. 
165. 

(d)  Bnniet's 
Reform.   Pare 
I.  lib.  3.  f.  187. 
Hob.  17.  Doct. 
James's  case. 


In  the  Reign  of  King 
William  I. 

It  is  agreed  that  no  man  can 
make  any  appropriation  of  any 
church  haying  cure  of  souls, 
being  {b)  a  thing  ecclesiastical, 
and  to  be  made  to  some  person 
ecclesiastical,  but  he  that  hath 
ecclesiastical  jurisdiction :  but 
William  {c)  the  First  of  himself 
without  any  other,  (as  King  of 
{d)  England,)  made  appropria- 
tion of  churches  with  cure  to 
ecclesiastical  persons;  where- 
fore it  foUoweth  that  he  had 
ecclesiastical  jurisdiction. 


Regnante  Gulielmo 
Primo. 

• 

Inter  omnes  convenit,  quod 
nemo  possit  appropriare  ullam 
ecclesiam,  cui  animarura  cura 
incumbit,  cum  sit  res  ecclesi- 
astica, et  ecclesiasticae  persone^ 
approprianda,  nisi  ille  qui  ju- 
risdictionem habet  ecclesiasti- 
cam: sed  Rex  Gulielmus  Pri- 
mus ex  se  sine  quovis  alio, 
ecclesias  cum  cura  personis 
ecclesiasticis  ut  Ilex  Angliss 
appropriavit,  unde  ipsum  ec- 

clesiast' jurisdictionem  habuisse 
consequitur. 


10  b.— 11  a. 
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Regnante  Henrico  Primo. 


Hknric*  Dei  gratia  Rex  An- 
gliae,  Dux  Normannorum,  Ar- 
chiepiscopis,  Episcopis,  Abba- 
tibus,  Comitibus,  Baronibus 
suis,  et  omnibus,  Christianis 
tarn  prsesentibus  quam  futuris 
salatem  perpetuam,  etc  Sta- 
toimus  autem  tain  ecclesiasticce 
quam  Regiae  prospectu  potes- 
tatis,  ut  decedente  Abbate  Ra^ 
dingensi,  omnis  possessio  mo- 
nasterii  ubicunque  fuerit,  re- 
maneat  Integra  et  libera  cum 
omni  jure  et  consnetudine  sua, 
in  manu  et  dispositione  Prioris 
et  Monachonim  capituli  Ra- 
diagensis ;  hoc  idem  ideo  sta- 
tnimus,  atatutumque  perpetuo 
senrandum  firmavimus,  quia 
Abbas  Radingensis  non  babet 
proprios  redditus  sed  com- 
munes cum  fratribus;  qui  au- 
tem Deo  annuente  canonica 
decdone  Abbas  substitutus  Aie- 
rit,  non  cum  suis  secularibus 
oonsanguineis  seu  quibuslibet 
aliis,  eleemosynas  monasterii 
male  utendo  disperdat,  sed  pau- 
peribus  et  peregrinis,  et  hospi- 
tibas  suscipiendis  curam  gerat, 
terras  censuales  non  ad  feudum 
donet,  nee  faciat  milites  nisi  in 
sacra  veste  Christi,  in  qua  par- 
▼alos  suscipere  modeste  caveat, 
maturos  autem  seu  discretos, 
tam  clericos  quam  laicos  susci- 
piat. 


In  the  Reign  of  King 
Henry  I. 


The  charter  of 
H.  1.  foander 
of  the  Abbey  of 
Reading  in  the 
t6fhyearofhi8 
reign .  and  in 
the  year  of  oar 
Lord  11S5. 


Henrt  by  the  grace  of  God 
King  of  England,  Duke  of 
Normans :  to  all  Archbishops, 
Bishops,  Abbots,  Earls,  Ba- 
rons, and  to  all  Christians  as 
well  present  as  to  come^  etc. 
We  do  ordain  as  well  in  regard 
of  ecclesiastical  as  royal  power, 
that  whensoever  the  Abbot  of 
Reading  shall  die  that  all  the 
possessions  of  the  monastery 
wheresoever  it  is,  do  remain 
entire  and  free  with  all  the 
rights  and  customs  thereof,  in 
the  hands  and  disposition  *of  [  *  1 1  a.  ] 
the  Prior  and  the  Monks  of 
the  Chap£er  of  Reading:  we 
do  therefore  ordain  ana  esta- 
blish this  ordinance  to  be  ob- 
served for  ever,  because  the 
Abbot  of  Reading  hath  no  re- 
venues proper  and  peculiar  to 
himself  but  common  with  his 
brethren  :  whosoever  by  God's 
will  shall  be  appointed  Abbot 
in  his  place  by  canonical  elec- 
tion, may  not  aispend  the  alms 
of  the  abbey  by  ill  usage  with 
bis  secular  kinsmen,  or  any 
other,  but  in  entertaining  the 
poor  pilgrims  and  strangers, 
and  that  he  have  a  care  not  to 
give  out  the  rent-lands  in  fee, 
neither  that  he  make  any  ser- 
vitors or  soldiers,  but  in  the 
sacred  garment  of  Christ, 
wherein  let  him  be  advisedly 
provident  he  entertain  not 
young  ones,  but  that  he  enter- 
tain men  of  ripe  age  or  dis- 
creet, as  well  clerksy  as  laymen. 


Regnante  Henrico  Tertio. 


Tempore  H.  3.  et  proffenito- 
rum  ejus  Regura  Angfice,  et 
jam  inde,  siquis  aliquem  in  jus 
▼ocaret  coram  Judice  Ecclesi- 


In  the  Reign  of  King 
Henry  III. 

In  all  the  time  of  H.  3.  and  his  '  H.  s.  Tit 

progenitors  Kings  of  England,  H^s^iMs!*  * 

and  ever  since,  if  any  man  did  15  H.  s'Tit 

sue  before  any  Judjre  Ecclesi-  P^Wb.  tt . 

•^    .     «'  RegUterfoL 
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Vide  Poft.  15, 


F.  N.  B.  Tit.     asUcal  within  the  realm  for  any 
ProWbitioniO,  ^jjjg  thereof  that  Court  by 

allowance  and  custom  bad  not 
lawful  conusance,  the  King  did 
ever  by  his  writ  under  his  great 
seal  prohibit  them  to  proceed: 
[  *  1 1  b.  ]  and  if  the  suggestion  made  to 
the  King,  whereupon  *the  pro- 
bibition  was  grounded,  were 
after  found  untrue,  then  the 
King  by  his  writ  of  consulta- 
tion under  his  great  seal,  did 
allow  and  permit  them  to  pro- 
ceed. Also,  in  all  the  reign  of 
Henry  S.  and  his  progenitors 
Kings  of  England,  and  ever 
since,  if  any  issue  were  joined 
upon  the  loyalty  of  marriage, 

general  bastardy,  or  such  like, 
le  King  did  ever  write  to  the 
Bishop  of  that  diocese,  as  im- 
mediate o65cer  and  minister  to 
his  court  to  certify  the  loyalty 
of  marriage,  bastardy,  or  such 
like ;  all  which  do  apparently 
prove,  that  those  ecclesiastical 
courts  were  under  the  King^s 
jurisdiction  and  commandment 
and  that  one  of  the  courts  were 
so  necessarily  incident  to  the 
other,  as  the  one  without  the 
other  could  not  deliver  justice 
to  the  parties,  as  well  In  these 
particular  cases  as  in  a  number 
of  cases  before  specified,  where- 
of the  King's  Ecclesiastical 
Court  hath  jurisdiction :  now 
to  command,  and  to  be  obeyed, 
belong  to  sovereign  and  su- 
preme government. 

By  me  ancient  canons  and 
decrees  of  the  church  of  Rome 
the  issue  bom  before  solemni- 
zation of  marriage,  is  as  lawful 
inheritable  (marriage  follow- 
ing), as  the  issue  born  after 
marriage;  but  this  was  never 
allowed  or  appointed  in  Eng- 
land, and  therefore  was  never 
of  any  force  here :  and  this  ap- 
peareth  by  the  statute  of  *Mer- 
ton,  made  in  the  dOth  year  of 
King  Hen^  III. 
'il^  the  Aging's  writ  of  bas- 


astico  intra  regnum  uUa  de  re, 
cujus  cognitionem  legitimam 
ilia  curia  approbatione  et  con- 
suetudine  non  haberet.  Rex 
semper  per  breve  sub  magno 
sigillo  procedere  prohibuit: 
quod  si  suggestio  ilia  regi  facta, 
in  quam  prohibitio  innixa  erat 
minime  vera,  comperta  esset. 
Rex  per  breve  suum  consulta- 
tionis  sub  magno  suo  sigillo 
procedere  permisit  Prseterea 
tempore  hujus  H.  5.  et  proge- 
nitorum  ejus  Regum  Angliae, 
et  jam  inde,  si  de  bigamia,  ge- 
nerali  bastardia,  vel  hujusmodi 
ad  litis  contestationem  preven- 
tum  esset,  Rex  semper  Epis- 
copo  ejus  diocesios,  ut  imme- 
diato  officiario  et  ministro  im- 
perat,  ut  de  bigamia,  bastardia 
et  hujusmodi  significaret:  quae 
omnia  plane  comprobant  eccle- 
tiastica  ilia  fora  Regis  juris- 
dictioni  et  imperio  subjici,  et 
eadem  fora  ita  necessario  coin- 
cidere^  ut  alterum  sine  altero 
jus  suum  cuique  tribuere  non 
posset,  tam  in  his  causis  parti- 
cularibus,  quam  in  pluribus 
aliis  prius  memoratis,  quarum 
Regia  foraecclesiastica  nabent 
jurisdictionem.  Adregesautem 
et  monarches  solummodo  spec- 
tat,  ut  ipsa  imperent,  et  ipsa 
imperantibus  alii  obtemperent* 


C*iaa.] 

The  atatate  of 
Merton  ao.  SO. 
H.d. 


Juxta  antiqusB  Romanes  ec- 
cles.  canones  et  decreta,  proles 
ante  matrimon'  celebratum  na- 
ta,  perinde  legitime  est  et  he- 
reditat'  adeat  (matrimonio  sub- 
sequente),  quam  quae  post  ma- 
trimon'  nata  sit :  verum  enim- 
vero  hoc  in  Angl'  nunquam 
approbat'  vel  admissum,  et 
igitur  vim  nullam  hie  habuit, 
quod  ex  statuto  de  Merton  an- 
no vicesimo  H.  S.  perspicue 
hisce  verbis  eluceat. 

Ad  breve  Regis  de  bastardia, 


W  fL—li  h. 
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utrom  aliqais  natas  ante  ma- 
trimonium  habere  poterit  bae- 
Teditatem,  sicut  ille  qui  natus 
est  post  iDatrimon',  responde- 
mnt  omnes  Episcopi  quod  no- 
lant  nee  possunt  ad  istu^l  breve 
lespondere,  quia  hoc  esset  con- 
tra commanem  formam  eccles. 
£t  rogaverunt  omnes  Episc' 
magnates,  ut  consentirent,  quod 
nati  ante  matrimonium  essent 
legitimi  sicut  illi  qui  nati  sunt 
post    matrimonium,    quantum 
ad  successionem  basreditariamy 
quia  ecclesia  tales  babet  pro 
le^timis.  Et  omnes  Comites  et 
Barones   una  voce  responde- 
rant;  Nolumus  leges  Angliae 
matare  quas  hucusque  usitatas 
sunt  et  approbatas. 


tardy,  whether  one  being  born 
before  matrimony  may  inherit 
in  like  manner,  as  he  that  is 
bom  after  matrimony  ;  all  the 
Bishops  answered  that  they 
would  not,  nor  could  not  an- 
swer to  it,  because  it  was  di- 
rectly against  the  common  or- 
der of  the  church  ;  and  all  the 
Bishops  instanced  the  Lords, 
that  they  would  consent,  that 
all  such  as  were  born  before 
matrimony  should  be  legiti- 
mate, as  well  as  they  that  be 
bom  within  matrimony,  as  to 
the  succession  of  inheritance, 
forasmuch  as  the  church  ac- 
cepteth  such  to  be  legitimate: 
and  all  the  Earls  and  Barons 
with  one  voice  answered.  We 
(a)  will  not  change  tlie  laws  of  ^^j^^^Re*^' 
England  which  hitherto  have '  Co.  lit.  t is/a* 
been  used  and  approved.  ^  Intt.  96, 97. 


R^nante  Edwardo  Prime. 


Edwardo  ejus  nominis  primo 
rq^nante,  subditus  quidam  ex- 
oommunicat'  buUam  contra  al- 
teram faujus  regni  subditum 
btnlit,  et  coram  Domino  The- 
saurario  AnglisB  divulgavit,  hoc 
hes«  Majestatis  crimen  contra 
Regiam  coronam  et  dignitat' 
jndicatum  est;  pro  quo  delin- 
quens  eztremo  supplicio  affi- 
ciendus  erat,  trahendus  scilicet 
et  suspendendus.  Sed  Cancel- 
lario  et  Thesanrario  interce- 
dentibusy  regnum  solummodo 
in  perpetaum  abjtlravit. 

Idem  Rex  Eklward'  clericum 
nam  ad  beneficium  in  provin- 
cii  Eboracensi  nominavit,  qui 
abArchiepiscopo  rejectus,  quo- 
nitm  Papa  per  provisionem 
idem  beneficium  alteri  contule- 
rat;  hinc  Rex  emisit  breve 
Qnare  non  admisit,  allegavit 
Archiepiscopus,  quod  Pontifex 

VOL.  III. 


In  the  Reign  of  King 
Edward  the  First. 

Ik  the  reign  of  King  Edward 
the  First,  a  subject  brought 
in  a  bull  of  excommunication 
against  another  subject  of  this 
realm,  and  published  it  to  the 
Lord  Treasurer  of  England; 
and  this  was  by  the  ancient 
common  law  of  England  ad- 
judged treason  against  the 
King,  his  crown  and  dignity, 
for  the  •which  the  offender 
should  have  been  drawn  and 
hanged:  but  at  the  great  in- 
stance of  the  Chancellor  and 
Treasurer,  he  was  only  abjured 
the  realm  for  ever. 

The  said  King  Edward  I. 
presented  his  clerk  to  a  bene- 
fice within  the  province  of 
York,  who  was  refused  by  the 
Archbishop,  for  that  the  rope 
by  way  of  provision  had  con- 
ferred it  on  another ;  the  King 
thereupon  brought  a  Quare 
'■non  admisit,   the  Archbishop 


Vide  so  E.  S. 

lib.  Ass.  pi.  19* 

Brooke  tit. 

Prnmantre  pi. 

10. 

Note  tills  WIS 

by  the  common 

UwofEnghuKi 

before  any  Stat. 

made.    Noie 

imtkecrightat 


[*  l«b.3 


19  E.  3.  tit. 
Qnare  non  ad- 
misit 7. 
Vide  39  E.  5. 

to. 
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pleaded  that  the  bishop  of 
Rome  had  long  time  before 
provided  to  the  siud  charch  as 
one  having  supreme  authority 
in  that  case,  and  that  he  durst 
not  nor  had  power  to  put  him 
out,  which  was  by  the  .Pope's 
bull  in  possession:  for  which 
his  high  contempt  against  the 
King,  his  crown  and  dignity, 
in  refiising  to  execute  his  sove- 
reign's commandment,  fearing 
to  do  It  against  the  Pqie's  pro- 
vision^  hj  judgment  of  the 
common  law,  the  lands  of  his 
whole  bishoprick  were  sdsed 
into  the  King's  hands  and  lost 
during  his  Ufe;  which  judg- 
ment was  also  before  any  sta- 
tute or  act  of  Parliament  was 
made  in  that  case.    And  there 

York.  ^^  ^^  ^^^'  ^^^  ^'^^  ^^  ^^®  ^^ 

fence,  the  Archbishop  of  (Can- 
terbury) had  been  in  worse  case 
by  the  judgment  of  the  sages 

[  *  13  a.  3  of  the  law,  than  to  be  ^punished 
for  a  contempt,  if  the  King  had 
not  extended  grace  and  favour 
to  him. 

Concerning  men  twice  mar- 
ried (called  bigami)  whom  the 
Bishop  of  Rome  by  a  constitu- 
tion made  at  the  council  of  Ly- 

(that  U  bj  an-  ons  hath  excluded  from  all  pri- 

lulSlSt)^""  ^^8^  ^^  dergy,  whereupon 
pounded  how  certam  prelates  (when  such 
the  said  conn-   persons  have  been  attainted  for 

and  is  what  them  delivered  as  clerks  which 
sense  it  thonld  ^ere  made  bigami  before  the 
and'^aUowed  ^™^  constitution.  It  is  agreed 
here.  Note  in  and  declared  before  the  King 
*^J^^^  and  his  counsel,  that  the  same 
'^'  constitution  shall  be  understood 

in  this  wise,  that  whether  they 
were  bigami  before  the  same 
constitution  or  after,  they  shall 
not  from  henceforth  be  deliver- 
ed to  the  Prelates,  but  justice 
shall  be  executed  upon  them 

«.  ^^    ^       as  upon  other  lay  people. 
SUtntnmde  y  -.        j      -.       n    t 

anno  25  £.1.         ^^  ^^  ^^^  made  at  a  Parlia- 

Carlisle.  Vide   ment  holden  at  Carlisle  in  the 

f  0  £.  5.  tit. 

Est oin  24.    It  was  anno  55  Ed.  1 .  See  Parson's  answer  to 


The  statute  of 
Bigamb  in  an. 
4E.1.   Ob- 
serve how  the 
KingbyadTice 
of  his  conncU 


Romanus  jam  antea  eidem  be- 
neficio  alteram  providiaset,  uti- 
que  qui  supremam  in  ilia  causfl 
authoritatem  haberet,  et  quod 
ipse  roinime  ausus  sit,  nee  po- 
testatem  habuerit  ipsum  amo* 
vendiy  qui  per  bullam  Papalan 
jam  possederat.  Pro  hoc  con- 
temptn  in  Regem,  coronam  et 
dignitat',  eo  quod  recusaverit 
supremi  sui  domini  mandatum 
exequi  contra  provisionem  pa* 
paP  commun'  legis  jodicio  po»- 
sessiooes  totius  episcopatus  na 
Regis  manus  fuere  redactse^  et 
ad  ejus  vitam  amusa :  quse  sen- 
tentia  lata  ftiit  priusquam  ali- 

3uod  Parliament!  statntum  hae 
e  re  factum  fuerit*  Ibidem 
etiam  memoratur,  quod  pio 
ejusmodi  delicto  asperius  actum 
fuissetcumArchiepiscopo,  Can- 
tuar*,  jurisconsultissimorum  ju- 
dicio,  quam  pro  contemptu  pu- 
niri,  nisi  Rex  in  gratiam  acoe- 
pisset 


De  bigamis  quos  dominua 
Papa  in  coosilio  suo  Lugdu- 
niensi  omni  privilegio  clericali 
privavit,  per  constitutioaem 
inde  editam,  et  unde  qoidam 
praelati  illos  qui  effect!  fiieruiU 
bigami  ante  pr»dictam  cooati- 
tutionem  (quando  de  felonia 
rectati  iuerunt)  tanqoam  cl^i^ 
cos  exigerunt  sibi  liberando& 
Concordatum  est  et  dtclaratum 
coram  Rege  et  concilio  suO| 
quod  constitutio  ilia  intelli- 
genda  sit^  quod  sive  effecti 
tuerint  bigami  ante  prasdictam 
constitutionem,  sive  post,  de 
Ctttero  non  liberentur  praelatisy 
immo  fiat  eis  juatitia  ucut  de 
laicis. 


In  statuto  Parliamenti  Cap- 
leoli  habito  anno  regni  ejusdeai 

Coke's  5  Rep.  fol.  S76.  sect.  36. 


]Sa.«-*-15  b.         OP  THE  king's  xcclbsiastical  law. 


Regis  Edwardi  primi  25.  d»- 
daratum  est,  quod  sacrosancta 
ecclesia    Anglicana    in    statu 
presulnm   intra  regnum  An- 
gli»  Regem  &  ejus  progenl- 
tores  ad  popnlqm  in  lege  Dei 
instituend'y  hospitalitatem  co- 
lendaoa,  eleemosynam  erogan- 
dam,    et    ad    alia    charitatis 
opera  exeroenda,  &c  fiindata 
fiiisset ;  eosdemqne  Reges  ten>- 
poribus  retroactb  solere  pr»- 
soluas    et    clericorum,    quos 
cfeatef^i    coticilio    et    judicio 
ati     ad     regai     incolumitat' 
cum    opus  merit;      quodque 
Pontifex  Romanus  sibi  usur- 
pans  ejusmodi  beneficiorum  eo- 
desiasticorum  superioritateniy 
eedem    benefida   exteris   qui 
mmqoaiD  in  regno  Anglise  ha- 
bitabant,   &  Cardinalibus  qui 
bic  habitare  non  poterant,  &c. 
oontnlerit   ad    statum    sacro- 
sanctSBeisclesifls  AnglicaosDsub- 
▼ertendum,   ad    Regem    cuni 
Comitibus,  Baronibus,  et  reg* 
ni  proceribus  bsereditate  avita 
depriYandum,  ad  leges  &  con- 
ioetudines  hujos  regni  toUen* 
dai,  et  ad  consilia  Toluntates- 
qM  fbndi^mmfringenda: 
imde  sancitum  erat  per  regem 
eom  assensa  procerum  &  com- 
nraoitatis  in  plenoParUamentc^ 
qood  predictse   oppressiones, 
araramina,  ft   detrimenta  in 
koe  tegao  jam  inde  amoveren- 
tar  eC  tdDerentur^  ut  plenius 
ex  ipao  statuto  apparet 


25th  year  of  the  said  Kirig  Ed* 
ward  the  First,  it  is  declared, 
that  the  holy  church  of  Eng- 
land was  founded  in  the  state 
of  prelacy  within   the  realm 
of  Eogland,  by  the  King  and 
his  progenitors,  &c«  for  them 
to  inform  the  people  in  the 
law  of  God,  and  to  keep  hos- 
pitality,   giye    alms,    and  do 
other  works  of  charity,   &c. 
And  the  said  Kings  in  times 
past  were  wont  to  have  their 
advice   and    counsel   for  the 
safeguard  of  the  realm  when 
they  had  need  of  such  *pre- 
lates  and  derks  so  advanced ; 
the  Bishop  of  Rome  usurping 
the  seigniories  of  such  benefices, 
did  give  and  grant  the  same  be- 
nefices to    aliens  which   did 
never  dwdl  in  England,  and  to 
Cardinals    which    might   not 
dwell  here»  &c.  in  adnuUation 
of  the  state  of  the  holy  church 
of  Ekigland,  disherison  of  the 
King,  Earls,  Barons,  and  other 
nobles  of  the  realm,  and  in 
offence  and  destruction  of  the 
laws  and  rights  of  this  realm, 
and  against  the  good  disposition 
and  will  of  the  first  founders ; 
it  was  enacted  by  the  King,  by 
assent  of  all  the  lords  and  com- 
monalty in   full    Parliament: 
that  the  said  oppressions^  griev-* 
ances,   and    damage    in    this 
realm,  from  thencerorth  should 
not  be  suffered,  as   more  at 
large  appeareth  by  that  act. 


C  ♦  13  b.  ] 

NoteyTbefirtt 
attempt  was  to 
osnrp  upon 
such  eccletl- 
astical  thion 
at  pertained  to 
the  clergy   of 
EDgland,  who 
at  that  time 
stood  io  great 
awe  of  tne 
cbnrcfaof 
Rome.  Naieim 


Post.f.  18,  a» 


Regnante    Edwardo    Se-    In   the  Reign    of    King 
cundo.  Edward  the  Second. 


Km  ex  d«creio  Circumtp^ete 
igatb  fiteto  anno  Edwardi 
primi  IS.receptaapprobatione 
eC  consoetudine  fora  ecclesi- 
sstica  placita  tenuerint,  et  ju- 
dicia  ezercuerint  de  decimis, 
obventionibus,  oblationibus, 
BKurtuariis,     pcenitentise     re- 


d  2 


A1.BKIT  by  the  ordinance  of 
Circumspecte  agalis  made  in 
the  ISth  year  of  Edward  1. 
and  by  general  allowance  and 
usage*  the  ecclesiastical  court 
held  plea  of  tithes,  obventions, 
oblations,  mortuaries,  redemp- 
tions of  penance,  laying  of  vio- 


XXXVI 


DE  JURE  REGIS  EccLXSiAfiTico.      Part  V. —  13  b. — 14  a. 


[  ♦  14  a.  ] 

The  sUtiite  of 
9  E.  «.  Artie. 
Cleri.  16. 


Seetbe  ordi- 
nance of  Cir- 
cnmspecte 
agatis  13  E.  1. 
to  this  effect. 


BvthissUtote 
of  9E.  9.  and 
the  sUtates  of 
15  E.  3.  e.  6. 
31  £.  3.  c.  11. 
and  by  other 
statutes  here- 
tofore men- 
tioned, the 
jurisdiction  of 
the  ecclesias- 
tical courts  is 
allowed  and 
warranted  by 
consent  of  Par- 
liament in  all 
causes  wherein 
the^  now  have 
jurisdiction,  so 
as  these  laws 
may  be  Justly 
called,  the 
King's  eccle- 
siastical laws 
of  England. 
Note  is  the 
orignwlaiitum. 


lent  hands  upon  a  clerk,  defa- 
mations, &c.  yet  did  not  the 
clergy  think  themselves  assur- 
ed nor  quiet  from  prohibition 
^purchased  by  subjects,  until 
that  King  Edward  the  2d.  by 
his  letters  patent  under  the 
great  seal,  in  and  by  consent 
of  Parliament,  upon  the  pe- 
titions of  the  cler^f  had  grant- 
ed Onto  them  to  nave  jurisdic- 
tion in  those  cases.  The  King 
in  a  Parliament  holden  in  the 
9th  year  of  his  rei^n,  after 
particular  answers  made  to  their 
petitions,  concerning  the  mat- 
ters abovesaid,  doth  grant  and 
give  his  royal  assent  in  these 
words. 

^<  We  desiring,  as  much  as  of 
right  we  may,  to  provide  for 
the  stale  of  the  church  of 
England,  and  the  tranquillity 
ana  quiet  of  the  prelates  of 
the  said  cler^  to  the  honour 
of  God,  and  the  amendment 
of  the  state  of  the*  said  church, 
and  of  the  prelates  and  cler- 
gy, ratifying  and  approving 
all  and  singular  the  said  an- 
swers which  appear  in  the 
said  act,  and  all  and  singular 
things  in  the  said  answers 
contained;  we  do  for  us  and 
our  heirs  grant  and  command, 
that  the  same  be  inviolably 
kept  for  ever:  willing  and 
granting  for  us  and  our  heirs ; 
that  the  said  prelates  and  cler- 
gy and  their  successors  for. 
ever,  do  exercise  ecclesiastical 
jurisdiction  in  the  premises 
according  to  the  tenor  of  the 
said  answer." 


demptionibus,  violenta  manus 
injectione  in  clericos,  defama- 
tionibus,  8cc  clerici  tamen  se 
minime  securos  a  prohibi- 
tionibus  per  subditos  proco- 
ratis  existimarunt  donee  Rex 
Edwardus  secundus  per  literas 
patentes  cum  consensu  Par- 
liament! ad  cleri  petitioneio, 
illis  jurisdictionem  in  praedic^ 
tis  causis  exercere  concessisset. 
Rex  in  Parliamento  anno 
regni  sui  nono,  post  particu- 
laria  responsa  ad  petitiones 
eorum  de  ifebus  praefati^  con- 
cedit,  et  regium  assen^um 
hisce  verbis  prsebuit. 


Nos  desiderantes  statui  ec- 
clesiss  Anglicanae,  &  tranquil* 
litati  &  quieti  praelatorum 
cleri  prsedictorum,  quatenus 
de  jure  poterimus,  providere^ 
ad  honorem  Dei,  et  emendatio- 
nem  status  dictae  ecclesise  et 
praslatorum  et  cleri  praedicti, 
Qmnes  &  singulas  responsiones, 
praedictas  quas  patent  in  eodem 
actu,  ac  omnia  et  singula  in 
eisdem  responsionibus  contenta 
ratificantes  &  approbantes ; 
ea  pro  nobis  &  haeredibus  nos- 
tris  concedimus  &  preecipi- 
mus  imperpetuum  inviolabi- 
liter  observari:  volentes  & 
concedentes  pro  nobis  &  haere- 
dibus  nostris,  quod  praedicti 
praelati  &  clerus,  et  eorum 
successores,  imperpetuum  ia 
praemissis  jurisdictionem  ec- 
clesiasticam  excerceant,  iuxta 
tenorem  responsionispraeuictae* 


[Note.  This  pretended  statute  of  Articuli  Cleri  was  one  of  the  grievances 
of  King  Edward  the  Sd's  reign.  See  Cotton's  Records  and  Bohun*s  Law  of 
Tythcf,  c.  8.]    Nott  to  former  edition.  * 
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Regnaiite      Edwardo 
Tertio. 


ExcoMMUNiCATio  facta  per 
Archiepiscopum,  licet  adnuU 
lata  sit  per  Papam,  aut  ejus  a 
latere  Legatum,  est  appro- 
banda,  nee  Judices  ullo  modo 
sententiam  Paps,  aut  ejus  a' 
latere  Legati  in  Anglia  appro- 
bare  debent. 

Seepius  determinatum  est 
omnes  episcopatus  Anglias  per 
Regis  progenitores  fundatos 
fuisse,  8c  igitur  advocationes 
eorom  omnium  ad  Regem  spec- 
tare;  principio  etiam  donati- 
ves Aiisse,  &  quod  si  incum- 
bens  alicujus  ecclesice  cum  cura 
diem  obierit,  si  patronus  intra 
sex  menses  non  praesentaverit, 
Episcopus  diocesios  conferrc 
debet,  ne  ecclesia  pastore  sit 
destituta :  si  autem  ille  sex 
menses  neglexerit,  metropoli- 
tanus  provincias  aliquam  ad 
illam  ecclesiam  prsesentabit : 
M  autem  Archiepiscopus  ec- 
desiam  sex  menses  destitui 
sinat,  lex  regni  communis  po- 
testatem  providendi  idoncum 
pastorem  eidem  ecclesia;  con- 
oedit  regi,  tanquam  supremo 
ratra  regnum  suum,  &  non 
Pontifici  Romano. 

Rex  non  solum  ecclesias- 
ticam  personam  quamcunque 
sb  ordioarii  jurisdictione 
eximere,  verum  etiam  juris- 
dictionem  episcopalem  ipsi 
concedere  potest;  ut  eo  loci 
constat  Regem  Archidiacono 
Ricbmoudiae  olim  fecisse. 

Singulae  sedcs  religiosas, 
▼el  ecclesiastical,  quarum  Rex 
fondator  extitit,  ab  ipso  Rege 
omni  jurisdictione  ordinaria 
sunt  exemptac  &  per  ecclesi- 


In    the   Reign   of    King 
Edward  the  Third. 


*An  excommunication  by  the 
Archbishop,  albeit  it  be  dis- 
annulled by  the  Pope  or  his 
Legates  is  to  be  {a)  allowed : 
neither  ought  the  Judges  give 
any  allowance  of  any  such 
sentence  of  the  Pope,  or  his 
Legate. 

It  is  often  resolved  that  all 
the  (&)  bishopricks  within  Eng- 
land were  founded  by  the  King's 
progenitors,  and  therefore  the 
advowsons  of  them  all  belong  to 
the  King,  and  at  the  first  they 
were  donative ;  and  that  if  an 
incumbent  of  any  church  with 
cure  die,  if  the  patron  present 
not  within  six  months,  the  Bi- 
shop of  that  diocese  ought  to 
collate,  to  the  end  the  cure  may 
not  be  destitute  of  a  pastor :  if 
he  be  negligent  by  the  space  of 
six  montns,  the  metropolitan  of 
that  diocese  shall  confer  one  to 
that  church  :  and  if  he  also 
leave  the  church  destitute  by  the 
space  of  six  months,  then  the 
common  law  giveth  to  the 
King,  as  to  the  supreme  with- 
in his  own  kingdom  (and  not 
to  the  Bishop  of  Rome)  power 
to  provide  a  competent  pastor 
for  that  church. 

The  King  may  not  only  ex- 
empt any  ecclesiastical  person 
from  the  jurisdiction  of  the  or- 
dinary, but  may  grant  unto 
him  episcopal  jurisdiction.  As 
thus  it  appeareth  there  the 
*Kinghath  doneof  ancient  time 
to  the  Archdeacon  of  (c)  Rich- 
mond. 

All  {d)  religious  or  ecclesi- 
astical houses,  whereof  the 
King  was  founder,  are  by  the 
King  exempt  from  ordinary 
jurisdiction,  and  only  visitable 


[  ♦Ub.] 

16  E.  3.  Tit. 
Excom.  4. 


(a)  Co.  Lit. 
134.a.  F.N.B. 
64  f,  Postea 
16.  a.    In  the 
reign  of  R.  3. 


(6)  Co.  Lit 
134.a.3Cou 
75.1*. 


17  E.  3.  S3. 


[  ♦  15  a.] 

(c)  Co.  Lit. 
131.  a.  20  £• 
3.  Excom.  9. 

(d)  Day.  46.  b. 
16  E.  3. 11. 
Tit.  Bre.  660. 
91  E.  3. 60. 

6  H.  7.  14. 
F.N.B. 
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so  £.3.  Tit. 
Excoin.  6. 


SlE.S.40. 


Tithes  arising 
ID  extra-paro- 
chial plaees 
beKrag  to  the 
King. 

29  E.  Z.  lib. 
Am.  pi.  75. 
(«^  Seld.  deci- 
iiiitS65. 
Ace.  8  Price, 
99.  Ace.  Roll. 
Ab.  Disnies,  O. 
Ace.  Com.  Dig. 
Bifmes,  C.  3. 
Arc.  2  Inst. 
647. 

(6)  Co.  Lit 
139  a.  2  Co. 
44.  a.Cr.£L 
512. 

27  £.  3.  f.  84w 
F.N.B.  f.  34. 


[  ♦  15  b.] 


(c)  Plowd. 
498.  b. 
30  E.  3.  lib. 
Ass.  pi.  19. 
12  H.  4. 16. 
14  H.  4. 14. 
8  H.  6.  fol.  3. 
35  H.  6. 42. 
28  H.  6. 1. 
7  E.  4. 14. 
12  £.  4. 16. 
F.N.B.f.64F. 
Vid.9£.4.f.3. 
Hareafterf.il. 
It  onght  to  be 
determined  in 
the  £ccleslas- 
tioal  Coiirta  in 
England. 

Past.  f.  23.  b. 

26.  a.     . 


and  corrigible  by  the  King's 
ecclesiastical  commission. 

The  Abbot  of  Bury  in  Suf- 
folk was  exempted  from  epis- 
copal jurisdiction  by  the  King's 
charter. 

The  King  presented  to  a 
benefice,  and  his  presentee 
was  disturbed  by  one  that  bad 
obtained  Bulls  from  RomC} 
for  which  offence  he  was  con- 
demned to  perpetual  impri- 
sonment, &c. 

Tithes  (a)  arising  in  placet 
out  of  any  parish  the  King 
shall  have,  for  that  he  having 
the  supreme  ecclesiastical  ju- 
risdiction, is  bound  to  provide 
asufiicientpastorthatshall  have 
the  cure  of  souls  of  that  place 
which     is     not     within    any 

{mrish ;  and  by  the  common 
aws  of  England  it  is  (6)  evi- 
dent, that  no  man  unless  he  be 
ecclesiastical,  or  have  ecclesias- 
tical jurisdiction,  can  have 
inheritance  of  tithes.  Quaere 
de  hoc? 

The  King  shall  present  to 
his  free  chapels  (in  default  of 
the  Dean)  by  lapse  in  respect  of 
bis  supreme  ecclesiastical  juris- 
diction. AndFitzherbertsaith, 
that  the  King  in  that  case  doth 
^present  by  lapse  as  (c)  ordi- 
nanr. 

An  excommunication  under 
the  Pope's  bull,  is  of  no  force 
to  disable  any  man  within 
England:  and  the  Judges  said, 
that  he  thatpleadeth  such  bulls, 
though  they  concern  the  ex- 
communication of  a  suUect, 
were  in  a  hard  case,  if  the 
King  would  extend  his  justice 
against  him.  If  excommuni- 
cation being  the  extreme  and 
final  end  of  any  suit  in  the  Court 
at  Rome,  be  not  to  be  allowed 
within  England,*  it  consequent- 
ly foUowetn,  that  by  the  an- 
cient common  laws  of  Eng^ 
landi  DO  suit  for  any  cause 


asticam  Regis  commissionem 
sunt  aolummodo  visitandae  & 
corrigends. 

Abbas  Burgi  Sancti  Ed- 
mundi  in  Suffolcia  diplomate 
B!egio  ab  omni  episcopali  ju- 
risdictione  e^emptus  erat. 

Qui  fuerat  praesentatus  ad 
ecclesiam  per  dominum  Recem 
impeditus  fuit  per  quendam 
qm  impetraverat  BuUas  a  cu- 
ri&  Romand,  quapropter  car- 
ceri  perpetuo  emancipatus  fu- 
it, &c. 

Decimas  ex  locis  extra  ali- 
quam  parochiam  Rex  habebit, 
quoniam  cum  ilia  sit  supreroa 
jurisdictio  ecclesiastica,  obliga- 
tus  est  su£Scientem  pastorem 

{)rovidere,  qui  curam  ejusmodi 
oci  qui  intra  alicujus  parochial 
limites  non  comprehenditur 
habeat.  Juxta  etiam  com- 
munes leges  clarum  est,  quod 
nemo  jus  naereditarium  in  de- 
cimis  habeat,  nisi  sit  ecclesi- 
asticus,  aut  ecclesiasticum  ha- 
beat jurisdictionem. 

Rex  ratione  supremas  sum 
ecclesiasticasiurisdictionis  prac- 
sentabit  ad  liberas  capellas  suas 

iin  defectu  Decani  etc.)  per 
apsum.  £t  Fitzherbertus 
dicit,  quod  in  hac  causa  Rex 
ut  orduiarius  per  lapsam  pras- 
sentat. 

Excommunicatio  sub  bul- 
la Papali,  nuUam  habet  vim 
reddendi  aliquem  incapacem 
intra  Angliam,  et  Judices 
pronunciarunt,  quod  qui  ejus- 
inodi  buUas  ad  causam  suam 
stabiliandam  producit,  quan- 
quam  erant  ad  subditum  ex- 
communicandum,  male  cum 
illo  ageretur,  si  Rex  summo 
jure  ageret.  Si  excommuni- 
catio, quas  summa  et  suprema 
est  censura  et  coertia  in  curifi 
Romana,  intra  Angliam  noa 
sit  approbanda,  ex  conseqnen- 
tifi  colligitur,  quod  per  anti- 
quas  communes  Angliae  leges 
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Bvlla  eootrovetwi  nlli  de  cau- 
ifi»  lioet  ilia  spiritualis,^  intra 
iwnam  exorta,  in  RomaoA  cu- 
ria dijttdicari  debeat;  <]uia 
fruatra  expectatur  eventas, 
CQJus  eflfectus  nnllus  sequitor : 
iIQodqoe  etiam  Angliae  Epia- 
copi  sunt  immediatl  officiarii 
et  minifltri  ad  curias  Regis* 

In  apprekensioae  ex  pro- 
iiibitione,  defendeos  quidam 
bollaiB  Papalem  exoommuni- 
catioDis  contra  actorem  nve 
coerentenn  produxit:  judicca 
defendentefld  rogarunt,  si  cer- 
tificationem  ab  allquo  intra 
r^um  Episcopo  ad  excom- 
maaicationem  testificand'  h»- 
beret :  defendentis  advocati 
responderunt,  quod  non  ba- 
beret,  neqne  necessarium  esse 
existimarunt  ut  haberet  quia 
bulla  Papalis  sub  sigillo 
plumbeo  satis  superque  nota 
erat  et  omnibus  constaret. 
Vemm  adjudicatum  erat  bul- 
ks Papales  minime  sufficientes 
esse,  quia  curia  regia  nuUara 
babere  debet  rationem  alicu- 
jtts  excommunication'  extra 
rq[num  factae,  et  igitur  ex 
curiae  regula,  querens  inde  suo 
jore  non  erat  exclusus. 

Reges  sacro  oleo  uncti, 
sunt  spiritualis  jurisdictionis 
capaces. 

Cum  Prior  Regi  debitor 
est,  eC  decimas  ab  alia  per- 
sona spirituali  aocipere  debet, 
in  ejus  est  electione  de  sub- 
tractione  decimarum,  vel  in 
CuriA  Ecclesiastica,  vel  in 
Scaocario  in  jus  vocare,  cum 
et  personae  et  res  itidem  fu- 
erunt  ecdesiasUoee :  quando- 
miidem  enim  res  mediate  ad 
Begem  apectat,  ille  in  Scacca^ 
no  perinde  ac  in  Curia  Eo 
desiaatica  in  jus  vocare  po- 
test, et  ibi  jus  de  decimis  de- 
cidator.  Fitaherbertus  etiam 
fa  suo  Nat.  Bre.  fol.  30  affir- 
ttat,  quod  ante  statutum  18 
Edwaitli  3  cap.  7«  jus  de  deci- 


though  it  be  spiritual,  rising 
within  this  realm,  ought  to 
be  determined  in  the  Court 
of  Rome;  quia&iistraexpecta- 
tur  eventus  cujus  e&ctus  nul- 
lus  sequitur:  and  that  the 
Bishops  of  England  are  the 
immediate  officers  and  minis- 
ters to  the  King^s  Courts. 

In  an  attachment  upon  a 
prohibition,  the  defendant 
pleaded  the  Pope's  bull  of  ex- 
communication of  the  plaintiff. 
The  Judges  demanded  of  the 
defendant  if  he  had  not  the 
certificate  of  some  Bishop 
within  the  realm,  testifying 
the  excommunication ;  to 
whom  the  counsel  of  the 
defendant  answered,  that  he 
had  not,  neither  was  it  as 
he  supposed  necessary:  for 
that  the  bulls  of  the  pope 
under  lead  were  notori- 
ous *enough :  but  it  was  ad- 
judged that  they  were  not  suf- 
ficient, for  that  the  couit 
ought  not  to  have  regard  to 
any  excommunication  (a)  out 
of  the  realm.  And  therefore 
by  the  rule  of  the  court  the 
plaintiff  was  not  thereby  dis- 
abled. 

Reges  {b)  sacro  oleo  uncti, 
sunt  spiritualis  jurisdictionis 
capaces. 

Where  a  Prior  is  the 
King's  debtor,  atid  ought  to 
have  tithes  of  another  spi- 
ritual person,  he  may  choose 
either  to  sue  for  subtraction 
of  his  tithes  in  the  Ecclesi- 
astical (c)  Court,  or  in  the  Ex- 
chequer, and  yet  the  persons 
and  matter  also  was  ecclesiasti- 
cal: for  seeing  the  matter  by 
a  mean  concerneth  the  Kin^ 
he  may  sue  for  them  in  the  Ex- 
chequer as  well  as  in  the  Ec- 
clesiastical Court,  and  there 
shall  the  right  of  Uthes  be  de- 
termined. And  Fitzherbert  in 
his  Nat.  Bre.  foL  30.  holdetb, 
that  before  the  statute  of  1 8  Ed. 


Vide  ante. 
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3.  cap.  7«  that  right  of  tithes 
were  determinable  in  the  tem- 
poral courts  at  the  election  of 
the  party ;  and  by  that  statute 
assignea  to  be  determined  in 
the  Ecclesiastical  Court,  and 
the  temporal  court  excluded 
thereof :  and  the  courts  of  di- 
vers manors  of  the  King,  and 
of  other  lords  in  ancient  times 
bad  the  (a)  probates  of  last 
wills  and  testaments,  and  it  ap- 
peareth  by  1 1  ♦H.  7.  foL  12. 
That  probate  of  testaments  did 
not  appertain  to  the  Ecclesias- 
tical Court,  but  that  of  late 
time  they  were  determinable 
there :  so  as  of  such  causes, 
and  in  such  manner  as  the 
Kings  of  the  realm  by  general 
consent  and  allowance  have  as- 
signed to  their  Ecclesiastical 
Courts,  they  have  jurisdiction 
by  force  of  such  allowance. 

The  King  did  by  his  charter 
translate  Canons  secular  into 
regular  and  religious  persons ; 
which  he  did  by  his  ecclesi- 
astical jurisdiction,  and  could 
not  do  it  unless  he  had  juris- 
diction ecclesiastical. 

The  Abbot  of  Waltham 
died  in  the  45th  year  of  K  3. 
atid  one  Nicholas  Morris  was 
elected  Abbot,  who,  for  that 
the  abbey  was  exempt  from 
ordinary  jurisdiction,  sent  to 
Rome  to  be  confirmed  by  the 
Pope :  and  because  the  Pope 
by  his  constitutions  had  re- 
served all  such  collations  to 
himself,  he  did  recite  by  his 
bull  that  he  having  no  re- 
gard to  the  election  of  the 
said  Nicholas,  gave  to  him 
the  said  Abbey,  and  the  spi- 
ritualties, and  temporaliies 
belonging  to  the  same,  of  his 
spiritual  grace,  and  at  the 
request  (as  he  feigned)  of  the 
King  of  England.  This  bull  . 
was  read  and  considered  of 
ifi    couuself    that    is,    before 


mis  decidendum  erat  in  curiis 
temporalibus  pro  arbitrio  agen- 
tium;  et  per  illud  statutum 
sancitum  est,  ut  in  Ecclesias- 
tica  Curia  deciderentur,  e% 
temporalis  curia  inde  erat 
exclusa.  Curise  etiam  quo- 
rundam  maneriorum  Regis, 
et  aliorum  magnatum,  supe- 
rioribus  ssecuhs  testamenta 
probarunt :  et  ex  1 1  H.  ?•  fol. 
12.  liquet,  probationem  testa- 
mentorum  ad  Curias  Ecclesi- 
asticas  non  spectasse,  sed  non 
ita  pridem  ibi  fuisse  deciden- 
dam;  adeo  ut  in  ejusmodi 
causis,  et  eo  modo,  quo  regni 
hujus  Reges  unanimi  consensu 
et  approbatione  Ecclesiasticis 
Curiis  attribuerunt,  virtute 
ejusdem  approbationis  juris- 
dictionem  habeant. 


Rex  suo  diplomate  cano- 
nicos  seculares  in  regulares 
et  religiosas  personas  transtu- 
lit,  quod  ex  iurisdictione 
sua  ecclesiastica  fecit,  et  mi- 
nime  facere  poterat,  nisi  ju- 
risdictionem  habuisset  ecclesi- 
asticam. 

Abbas  Walthamias  diem 
obiit  45  E.  3.  et  quidam 
Nicholaus  Morris  erat  Ab- 
bas electus,  qui  quoniam 
abbatia  ilia  ordinaria  juris- 
dictione  exempta  erat,  Ro- 
maro  misit  ut  a  Papa  con- 
firmaretur.  Quoniam  au- 
tem  Papa  ex  suis  constitu- 
tionibus  otnnes  id  genus  col- 
lationes  sibi  reservasset,  in 
bulla  sua  recitavit,  quod 
ipse  nulla  habita  ratione  ad 
electionem  prsed'  Nicholai, 
dedit  '  ipsi  praed'  abbatiam 
cum  spiritualibus  et  tempo- 
ralibus ad  eandem  spectan- 
tibus  ex  gratia  sua  spiritua- 
li,  ad  petitioneiy  (uti  finxit) 
Regis  Angliae.  Haec  bulla 
in  concilio,  id  est,  coram 
universis     Anglias    Jndicibus 
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lecta  &  perpcnsa  erat,  et  ab 
illis  universis  pronunciatum 
est,  hanc  bullam  esse  contra 
leges  Aiigliae,  &  Abbatem  pro 
impetratione  ejusd'  esse  in  Re- 
gis misericordia,  unde  omnes 
ejus  possessiones  in  Regis  ma- 
nussunt  captse,  ut  plenius  in 
eadem  causd  apparet. 

Cum  Abbas  Westmonasterii 
baberet  Priorem  8c  conventum 
regularem  in  lege  mortuum, 
R^  tamen  suo  diplomate  cor- 
porationem  illam  divisit,  &  fe- 
cit Priorem  et  conveiitum  cor- 
pus distinctum  et  capax,  quod 
ex  se  in  jus  et  vocare,  et  vocari 
poterat. 

Parliamento  anno  Regis  Ed- 
wardi  tertii  £5.  habito,  sanci- 
tuiD  est  totius  Parliamenti  con- 
sensu, quod  tam  illi,  qui  pro- 
rbiones  Romae  procurarent, 
qoam  qui  eas  exequerentur, 
Don  essent  in  Regis  protectione^ 
sed  eo  loco  quo  bostes  Regis 
haberentur,  et  qui  contra  ejus- 
roodi  provisores  ofFenderint, 
contra  omnes  excusarentur,  & 
Dtmqaam  inde  in  crimen  voca- 
rentur,  ant  molestarentur.  Ex 
qua  lege  quilibetejusmodi  pro- 
visorem  legitime  tanquam  pro- 
fessuro  Regis  et  patriae  hostem 
tollere  poterat,  tanta  et  tam 
atrocia  base  habebanturflagitia. 


Po&troodo  eod'  Edwardi  ter- 
tii £5  ann.  in  pleno  Parlia- 
mento demonstratum  erat  com- 
mnnitatis  hujus  regni  gravissi- 
mis  querelis,  quod  praedicta 
grayamina,  et  detrimenta,  ad 
uojas  regni  maximum  damnum 
et  iobversionem,  indies  magis 
magisque  quam  unquam  antea, 
ingrayescerent,  viz.  quod  nuper 
Pontifex  Romanus  clericis  pro- 
curantibus,  &  aliis,  tam  archie- 


all  the  Judges  of  England, 
and  it  was  resolved  by  them 
^ally  that  this  bull  was  against 
the  laws  of  England,  and  that 
the  Abbot  for  obtaining  the 
same  was  fallen  into  the  King's 
mercy,  whereupon  all  his  pos? 
sessions  were  seised  into  the 
King^s  hand,  as  more  at  large 
by  the  said  case  appeareth* 

Where  the  Abbot  of  West- 
minster had  a  Prior  and  con-? 
yent  who  were  regular  and  mort 
(dead)  in  law,  yet  the  King  by 
bis  charter  did  divide  that  cor- 
poration, and  made  the  Prior 
and  convent  a  distinct  and  ca- 
pable body,  to  sue  and  be  sued 
by  themselves. 

At  {a)  a  Parliament  holden 
in  the  25th  year  of  King  Ed- 
ward the  third:  it  was  enacted 
by  consent  of  the  whole  parlia- 
ment, that  as  well  they  that  ob^ 
tained  provisions  from  Rome, 
as  they  that  put  them  in  exe- 
cution, should  be  out  of  the 
King's  protection  :  and  that  a 
man  might  do  with  them,  as 
with  the  enemies  of  The  King  ; 
and  he  that  offended  against 
such  provisors  in  body,  goods, 
or  other  possessions,  should  be 
excused  against  all  people,  and 
should  never  be  impeached  or 
grieved  for  the  same.  By 
which  law  every  man  might 
lawfully  kill  such  an  offender 
as  a  common  enemy  against 
the  King  and  his  country,  so 
heinous  were  such  offences 
then  holden. 

Afterwards,  in  the  same  25th 
year  of  King  Edward  the  third, 
it  was  in  open  Parliament,  *^by 
the  grievous  complaints  of  au 
the  Commons  of  this  realm, 
shewed  that  the  grievances  and 
mischiefs  aforesaid  did  daily 
abound,  to  the  great  damage 
and  destruction  of  all  this 
realm,  more  than  ever  were  be- 
fore, viz.  that  of  late  the  Bi- 
tibop  of  Rome,  by  procurement 


C*  17  a.] 


49  E.  3  lib. 
Am.  pi.  8. 


SUtute  de  f 5 
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of  clerks  and  otherwise)  had 
reserved,  and  did  daily  resei^e 
to  his  collation^  generally  and 
specially,  as  well  archbishop- 
rides,  abbies  and  priories,  as 
all  other  diffnities,  and  other 
benefices    of  England  which 
were  of  the  advowry  of  people 
of  holy  church,  and  gave  the 
same  as  well  to  aliens  as  to  ci- 
tizens, and  taketh  of  all  such 
benefices  the  first-fruits,  and 
many  other  profits,  and  a  great 
part  of  the  treasure  of  the  realm 
was  carried  away  and  dispended 
out  of  the  realm  by  the  pur- 
chasers of  such  graces;    and 
also  by  such  privy  reservations 
many  clerks  advanced  in  the 
realm   by  their  true  patrons, 
which  peaceably  faolden  their 
advancements  by  long    time, 
were  suddenly  put  out.  Where- 
upon the  said  Commons  did 
pray  their  said  sovereign  lord 
the   King,   that  sithence   the 
right  of  the  crown  of  England, 
and  the  law  of  the  said  realm 
was  such,  that  upon  the  mis- 
chiefs and  damages  which  hap- 
pened to  his  realm,  he  ought 
and  was  bound  of  the  accord 
of  the  said  people,  therefore  to 
[  *  18  a.  ]    provide  ^remedy  and  law  for  the 
avoiding  the  mischieft  and  da- 
mage which  thereof  came,  that 
it  might  please  him  thereupon 
to  ordain  remedy.     The  said 
King  Edward  3.,  seeing  the 
miscbieft  and  damages  before 
named,  and  having  regard  to 
the  statute  made  in  the  time  of 
hb  grandfather  King  Edward 
1.,  and  to  the  causes  contained 
in    the    same,  which    statute 
boldeth  always  his  force,  and 
was    never    defeated  nor  an- 
nulled in  any  point :  and  for- 
asmuch as  he  was  bound  by  his 
oath  to  see  the  same  to  be  kept 
as  a  law  of  this  realm,  though 
that  by  sufierance  and  negli- 
gence It  had  been  sithence  at- 
tempted to  the  contrary,  iJso 


Antes  Id.  b. 
Nota. 


piscopatus,  abbatias,  ac  priora- 

ttis,  qtiam  reliquas  omnes  dig- 

nitates,  &  Anglie   beueficia, 

qtiae  ad  jus   cleri   spectorent, 

sibi,  &  quotidie,  reservaret  ad 

suam  coUationem  generatim  & 

speciatim,  et  ead'  tarn  exteris, 

quam  indigenis  con  ferret,  et 

ex  ejusmodi  beneficiis  primitias 

et  multa  alia  emolumenta  sibi 

attraheret,  unde  per  ementes 

ejusmodi  gratias  expectativas, 

magua  vis  opum  ex  hoc  regno 

deportaretur,  extraque  regnum 

distraheretur,  ac  etiam  hujus- 

modi  occultis  reservationibus 

quamplurimi  clerici  per  indu* 

bitatos  patronos  promoti,  qui 

pacifice  diu  sua  beneficia  te- 

nuerant,   ex   improviso   erant 

exturbati.  Hincpraedictacom- 

munitas  Regem  supplex  roga- 

vit,  ut  quandoQuidem  jus  coro- 

nse  Anglise,  et  lex  Angliae  ejus- 

nxnii  erat,  ut  ipse  deberet  et 

obligatus  esset,   ex    consensu 

communitatis  suae,  daronis  et 

detrimentis  quae  in  regno  acci- 

derunt,   prospicere    legemque 

ferre,  ad  damoa  et  detrimenta 

quae  inde  profluxerunt  evitan- 

da,  ut  sibi  placeret  his  malis 

remedium  adhibcre.    Praefatus 

Rex  Edwardus  tertius  prospi- 

ciens  haec  damna  et  detrimenta, 

et  ad  statutum  tempore  avi  sui 

Edwardi  primi,  et  causas  in  eo 

comprehensas  respiciens,  quod 

statutum  vim  suam  habet,  et 

nunquam  ulla  in  parte  antiqua- 

tum  erat  aut  abrogatum :   et 

quandoquidem  ille  jurejurando 

obstrictus  erat  ad  idem  ut  r^ni 

l^em  observandum,  etsi  qua* 

dam  incuria  et  negligentia  qui- 

dam  contra  ierant :  querelas 

etiam  communitatis  susb  in  di- 

versis  Parliamentis  prius  ha- 

bitis  perpendens,  nihil  magis 

in  votis  habuit,  quam  magnis 

illis  damnis  et  detrimentis,  quae 

inde  acciderant,  &  quotidie  eo- 

clesiae     Anglicauae    accidunt, 

consulere  et  mederi,  assensu 
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procerum  et  commiinitatis  reg- 
ni,  ad  Dei  honorem,  ecclesiae 
ADglicanse,  et  totins  regni  sui 
emolumentum,  ordinavit  et 
sanxit,  quod  libera  electio  Ar- 
chiqiiscoponim,  Episcoporum 
et  reliquaram  dignitatum  et 
beneBciorum  electivorum  in 
Anglia  jam  iiide  permaneret 
eo  modo^  quo  per  Regis  pro- 
genitores  merit  concessa,  & 
aliomm  antecessores  fundata. 
Quod  omnes  Prselati,  &  alii 
ordiais  ecclesiastic!*,  qui  jus 
patronatas  babuerunt  in  ullis 
beneficiis  ex  dono  Regis,  aut 
alicujua  progeiiitorum  ejus,  vel 
ilioruni  magnatum  ad  rem  di- 
fioam  celebrandam,et  alia  qu» 
id  eandem  pertinent,  colla- 
tjoaes  atque  nominationes  li- 
bere  haberent  eo  modo  quo  a 
donatoribus  data,  et  donata 
foerint :  quod  si  reservatio, 
coUatio  vel  proviso  ullius  ar« 
^episcopatus,  episcopatus, 
digoitatis,  vel  alterius  cujns- 
piam  beneficii  per  curiam  Ro- 
inanam  £M:ta  fuerit,  ad  distur** 
bandam  electioues,  coUationes, 
aut  nominationes  antedictas, 
qaod  quandocunque  vacave- 
rint,  tc  ejusmodi  reservationes, 
CoU^tiones,  provisiones,  effeo- 
tarn  sunm  sortiri  debuerint, 
pnsd'  Rex  Edw.  3.  et  ha^redes 
luiberentet  fhierentur  iisdem 
collationibus  ad  arcbiepi6Cop»< 
tos  it  alias  dignitates  electivas, 
qoas  sunt  ex  patronatus  sui 
jore,  cojttsmodi  jus  progeni- 
tores  ^tts  habuerant  priusquam 
rioamodi  libera  electio  concessa 
misset :  quandoquidem  elec* 
tiooes  sub  certa  fotmk  &  con* 
ditiooe  a  Regis  progenitoribus 
CQQceasaB  fnissent,  viz.  ut  eli- 
g^i  venia  a  Rege  peteretur, 
k  post  electiouem  regius  as- 
sensos  adhiberetur  &  non  alio 
qaovis  modo :  quae  condition' 
coin  minime  observatas  fue- 
riiit,  ResL  recte  ad  primam  in- 

stitttcmiem  Mir^  (kb«^  ut 


having  regard  to  the  grievous 
complaints  made  to  him  by  his 
people  in  divers  his  Parlia* 
ments  bolden  heretofore,  will- 
ing to  ordain  remedy  for  the 
great  damage  and  mischiefs 
which  bad  happened,  and  daily 
did  happen  to  the  church  of 
England  by  the  aaid  cause,  by 
the  assent  of  all  the  great  men« 
and  the  commonalty  of  the 
said  realm,  to  the  honour  of 
God,  and  profit  of  the  said 
church  of  England  and  of  all 
his  realm,  did  order  and  esta* 
blish,  that  the  free  election  of 
Archbishops,  Bishops,  and  all  ^W®  to  E.  3. 
other  dignities  and  benefices  ^'^ 
electory  in  England,  should 
hold  from  thencefordi  in  the 
manner  as  they  were  granted 
by  the  King's  progenitors,  *and  [  *  18  b.  ] 
founded  by  the  ancestors  of 
other  lords :  and  that  all  Pre- 
lates, and  other  people  of  the 
holy  church,  which  had  advow- 
sons  of  any  benefices  of  the 
King's  gift  or  of  any  of  his  pro- 

Senitors,  or  of  other  lords  and 
onors,  to  do  divine  service 
and  other  charges  thereof  or- 
dained, should  have  their  colla- 
tions and*  presentments  freely, 
in  the  manner  as  they  were  in-* 
feofied  by  their  donors.  And 
in  case  that  reservation,  colla- 
tion, or  provision  be  made  by 
the  coi^rt  of  Rome,  of  any 
Archbishoprick,  Bishoprick, 
dignity,  or  other  benefice  in 
disturbance  of  the  election^ 
collations,  or  presentations 
aforenamed:  that  at  the  time 
of  the  avoidance,  that  such  re- 
servations, collations,  and  pro- 
visions ought  to  take  efiect,  the 
said  King  Edward  3.  and  his 
heirs  should  have  and  enjoy 
for  the  same  time  collations  to 
the  archbishopricks  and  other 
dignities  elective^  which  be  of 
his  avowry,  such  as  his  proge- 
nitors had  before  that  free  elec- 
tion was  granted}  sithence  that 


tiW 


D£  JURE  REGIS  ECCLESIASTICO. 


Part  v.— 18  b.— 19  b. 


Note. 


Statntnmdesr 

E.5. 
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munire. 


the  elections  were  first  granted 
by  the  King's  progenitors^  up- 
on a  certain  form  and  condi- 
tion, as  to  demand  licence  of 
the  King  to  chuse,  and  after 
the  election  to  have  his  royal 
assent,  and  not  in  other  man- 
ner: which  conditions  not  kept, 
the  King  ought  by  reason  to 

t  *  19  a.  ]  resort  to  his  first  nature  •(in- 
stitution, as  by  the  said  act 
more  at  large  appeareth. 

In  the  27th  year  of  the  reign 
of  the  same  King  it  was  griev- 
ously complained  to  the  King 
in  a  Parliament  then  holden 
by  the  ^reat  men  and  Com- 
mons of  the  realm,  how  that 
divers  of  the  people  were  and 
had  been  drawn  out  of  the 
realm  to  answer  to  things 
whereof  the  conusance  per- 
tained to  the  King's  court;  and 
also  that  the  judgments  given 
in  the  same  couit  were  im- 
peached in  other  courts,  in 
prejudice  and  disherison  of  the 
King  and  his  crown,  and  of 
all  the  people  of  his  said  realm, 
and  in  the  undoing  and  de- 
struction of  the  common  law  of 
the  same  realm  at  all  times 
used :  whereof,  upon  good  de- 
liberation had  with  the  great 
men  and  others  of  his  said 
council,  it.  was  assented  and 
accorded  by  the  King  and  the 
great  men  and  Commons  afore- 
said, that  all  the  people  of  the 
King's  allegiance,  of  what  con- 
dition that  theybe,  which  should 
draw  any  out  of  the  realm,  in 
plea  whereof  the  conusance 
pertained  to  the  King's  court, 
or  of  things  whereof  judgments 
were  given  in  the  King's  court, 
or  which  did  sue  in  any  other 
court,  to.  defeat  or  impeach  the 
judgment  given  in  the  King's 
court,  should  incur  the  danger 
of  Praemunire,  as  by  the  said 

[  *19  b.  ]  act  appeareth. 

ts  Ed.  3,  c  1.        *To  nourish  love,  peace,  and 

concord,  between  holy  church 


plenius  ex  ipso  statuto  claris- 
sime  patct* 


Anno  27.  ejusdem  Regis 
gravissima  querela  ab  hujus 
regni  magnatibns,  &  commu- 
nitate  regni  in  Parliament© 
exnibita  fuit,  quod  plurimi  sub- 
ditorum  ex  regno  evocati  essent 
ad  respondendum  de  rebus 
quarum  cognitio  ad  curiam 
Regis  spectabat,  &  quod  judi- 
cia  data  in  eadem  curia  in 
aliis  curiis  impedita  &  infirma- 
ta  essent,  in  Regis  coronseqne 
suas  et  universi  populi  sui  proe- 
judicium  et  exhssreditationem, 
atque  etiam  in  communis  legis 
ejusdem  regni,  quas  semper  in 
usufuerat,  subversionem:  unde 
magna  &  maturfi  deliberatione 
magnatum,  &  aliorum  ex  ejus 
praedicto  consilio  assensum  et 
concordatum  est  per  Regem, 
magnates  et  communitatem, 
quod  bmnes  populi  sub  Regis 
fide,  cujuscunque  loci  et  con- 
ditionis,  qui  aliquem  extra 
regnum  in  jus  vocarent  de 
causa  ciijus  cognitio  ad  curiam 
Regis  spectaret,  vel  de  rebus 
de  quibus  judicia  in  Regis  cu- 
ria data  fuerint,  aut  qui  jus 
suum  persequerentur  in  ullk 
alia  curiS,  ad  infringenda  infir^ 
manda  et  rescindenda  judicia 
in  Regis  curi&  data,  poenam 
Praemunire  incurrere  deberent, 
ut  ex  eodem  statuto  vidcre  est* 


6c  2. 


Ad  mutuumamorem,pacem, 
et  concordiam,  intra  sacrosanc- 
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tarn  ecclesiam  &  regnum  Fo 
▼endam  &  confirmandamy  nee 
non  ad  magna  damna,  detri- 
menta  intolerabilia,  et  grava- 
mina amovenda,  sedanda,  & 
tollenda,  quas  superior  ibf^'s 
temporibus  illata  fuerant  &  ac- 
ciderant,  et  postea  acciderc 
possent  (si  res  quo  coepit  per- 
gere  tolleretur)  ex  citationibus 
personalibusy  et  aliis,  quae  et 
saperioribus  temporibus  pro- 
Tenenint,  et  indies  proveniunt 
ex  curia  Romana  per  fictas  & 
blsas     suggestiones,     contra 

Juaslibet  hujus  regni  personas 
e  caasis  quarum  cognitio  & 
finalis  discussio,  ad  Regem  et 
Kgiam  ipsius  curiam  attinet : 
ac  etiam  ex  beneficiorum,  et 
eccleaiasticorum  officiorum  im- 
petrationibus,  et  provisionibus, 
quae  ad  praesentationem,  dona- 
tkmem,  et  dispositionem  Regis 
vpectnntf  et  ad  alios  in  hoc 
regno  patronos  laicos,  utique 
ecciesiariun,  capellarum,  & 
alionim  beneficiorum  ecdesiis 
cathedralibos,  abbatiis,  priora- 
tibos  hospitdibus  adnexorum, 
aliammqiie  dignitatum,  officio- 
rum, &  beneficior'  qu8»  jam 
antea  tenebantur,  et  ad  quae 
pmseotationes  factae  fuerint 
per  quosdam  eximios  hujus 
regni  viros :'  quibus  de  causis) 
et  eamndem  dispensationibus, 
com  bonae  et  antiquae  leges, 
oonsoetudines  &  libertates  ejus- 
dem  regni  fuissent  imminutae^ 
io&rmatae^  &  confusae,  corona 
rapremi  domini  Regis  accisa, 
gusque  persona  iniamia  asper- 
sa,  thesaurus  &  opes  regni  de- 
portalae,  incolae  et  subditi  ad 
panpertatem  redacti  &  divexa* 
ti,  beneficia  sanctae  ecclesiae 
direpta  &  vastata,  divinus  cul- 
tasy  hospitalitus,  eleemosynae 
&  cbaritatis  opera  sublata,  reg- 
ni commonitas  &  laboribus 
confecta,  &  bonis  exhausta, 
&c. 


and  the  realm,  and  to  appease 
and  cease  the  great  hurt  and 
perils,  and  insupportable  losses 
and  grievances  that  had  been 
done  and  happened  in  times 
past,  and  that  should  happen 
hereafter,  if  the  thing  from 
henceforth  be  suffered  to  pass, 
because  of  personal  citation 
and  other  matters  that  be  pass- 
ed before  this  time,  and  com- 
monly did  pass  from  day  to  day 
out  of  the  court  of  Rome,  by 
feigned  and  false  suggestions 
and  propositions,  against  all 
manner  of  persons  of  the  realm, 
upon  causes  whose  cognizance 
and  final  discussing  pertained 
unto  the  King  and  his  royal 
court :  and  also  of  impetrations 
and  provisions  of  benefices  and 
offices  of  holy  church,  pertain- 
ing to  the  gift,  presentation, 
donation,  and  disposition  of  the 
King,  and  that  other  lay  patrons 
of  this  realm  as  of  churches, 
chapels,  and  other  benefices  ap- 
propriated to  cathedral  churcn- 
es,  abbies,  priories,  chauntries, 
hospitals,  and  other  poor- 
houses,  and  of  other  dignities, 
offices  and  benefices  occupied 
in  times  past  and  presented  by 
divers  and  notable  persons  of  • 
the  said  realm;  for  which 
causes,  and  dispensing  whereof 
the  good  ancient  laws,  usages, 
customs  and  franchises  of  the' 
said  realm,  had  been  and  were 
greatly  appaired,  blemished  and 
*confounded,thecrown  of  their  [  *20  a.  ] 
sovereign  lord  the  King  mi- 
nished,  and  his  person-  falsely 
defamed,  his  treasury  and  rich- 
es of  the  realm  carried  away, 
the  inhabitants  and  subjects  of 
the  realm  impoverished  and 
troubled,  the  benefices  of  holy 
church  wasted  and  destroyed, 
divine  services,  hospitalities, 
alms-deeds,  and  works  of  cha- 
rity withdrawn  and  misapplied, 
the  commons  and  subjects  of 
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the  realm  in  body  and  goods 
coDsumed,  &c. 

sut.  de  38  E.        The  King  at  his  Parliament 

3  cap.  s.  holden  at  Westminster  in  the 

vtas  of  St.  Hilary  the  38th  year 
of  his  reign,  having  regard  to 
the  quietness  of  his  people, 
which  he  chiefly  desired  to  sus* 
tain  in  tranquillity  and  peace 
to  govern   according    to    the 

Note.  laws,  usages  and  franchises  of 

his  land,  as  he  was  bound  by 
his  oath  made  at  his  coronation 
following  the  ways  of  his  pro- 
genitors, which  for  their  time 
made  certain  good  ordinances 
and  provisions  against  the  said 
grievances  and  perils;  which 
ordinances  and  provisions,  and 
all  the  other  made  in  his  time» 
and  eq)ecially  in  the  25th  and 
27th  years  of  his  reign,  the 
King,  by  the  assent  and  ex- 
press will  and  concord  of  the 
(Dukes)  Earls,  Barons,  and  the 
Commons  of  Uiis  realm,  and  of 
all  other  whom  these  things 
tooehed,  by  good  and  meet 
deliberation   and  advisement, 

[  *20b.  ]  did  approve,  accept  *and  con- 
firm, as  by  the  said  act  appear- 
eth. 

But  those  which  should  exe- 
cute the  said  good  laws  against 
such  capital  <dSEenders  were 
ciirasd^  rq>roved  and  defiuned, 
by  such  as  maintained  the 
usurped  jurisdiction  of  the  Bi- 
shop of  Rome^  against  which 
an  eipecial  act  of  Parliament 
was  niade  by  the  King  and  his 
wbde  realm,  prohibiting  there- 
by such  de&mations  and  slai^ 
derous  reports. 


Rex  in  Parliamento  Westm' 
habito  Octav'  Hil'  anno  38. 
regni,  populi  sui  commodis,  & 
tranquillitati  consulens,  quern 
placida  pace  et  tranquillitate 
tueri  in  votis  habuit,  &  rem- 
publicam  administrare  secun- 
dum regni  leges,  consoetudines 
et  libertates,  et  jurejurando 
cum  inauguraretur  obstrictus 
erat ;  progenitorum  suorum 
vestigiis  insistens,qui  suis  tem- 
poribus  salutares  leges,  ordi- 
nationes,  &  provisiones,  contra 
praedicta  gravamina  &  pericula 
tulerunt;  quas  leges,  ordina- 
tiones,  &  provisiones  singulas, 
&  alias  suo  tempore,  potissi- 
mura  anno  regni  sui  ^  &  27- 
latas,  Rex  assensu,  expressa 
sententia,  &  unanimi  consensu 
Ducum,  Comitum,  Baronum, 
et  Communitatis  hujus  regni 
atque  aliorura  omnium  ad  quos 
haec  spectarunt  salutari  &  ma- 
tura  deliberatione  et  consulta- 
tione  approbaverunt,  accepta- 
verunt,  et  confirmaverunt,  ut 
ex  eodem  statuto  omnibus  ma- 
nifestum  &  testatum  est.  Ve- 
runtamen  iUi  qui  salutares  illas 
le^  contra  tarn  nefarios  delin- 

Juentes  exercerent,  diris  erant 
evoti,  maledictis  violati,  et  in 
calumniam  rapti  ab  illis,  qui 
usurpatam  pontificis  Romani 
jurisdictionem  propugnabant : 
contraquosspeciali  statuto  Par- 
liamentario^  per  Regem  et  uai- 
versum  regnom  fadto^  ejusmo- 
di  maledicta,  calumniae,  &  de- 
Sunaticmes  prohibita  fuerunt. 


King  Kichafd  the  Second.      Regnante  Richardo  Se^ 

cundo. 


JSR.S.tit 

Jnrifdiction 

18. 


AoAziiafr  an  incumbent  of  a 
church  in  England,  another 
sueth  a  jMrorision  in  the  church 
of  Rome,  and  there  pursueth 


Rbctorxm  ecclesise  in  AngUa 
alter  in  jus  vocavit  per  provi* 
sionem  in  curiil  Romana,  et 
ibidem  sectam  suam  adeo  pro* 


^h.— «1  a. 


Ot  THE  kino's  SCCLXSIASTICilL  LAW. 


xlvU 


secatas  est,  qaaosqoe  in  cariA 
RomsDa  sententid  lata  fuit 
eoDtra  rectorem :  et  postea  ac- 
tion^ soam  de  computo  contra 
eanden  rectorem,  quasi  reten- 
ttMrem  diyersarum  pecuniarum 
saainiaram  producit :  qaa^  pe- 
coniae  erant  oblationes  et  ob- 
▼ention'  per  rectorem  recept», 
&C.  In  hoc  casu  tota  coiia 
sententiam  contra  qoerentem 
10  actione  de  computo  profere- 
bat,  super  quo  querens  ulte* 
rios  non  prosecutus^  est,  sed 
csna  cecidit. 

Parliamentaria  autboritate 
hoc  anno  declaratum  erat,  quod 
Anglias  corona  omnibus  tern- 
ponbos  adeo  libera  fuit,  ut 
iMlii  regno  snbdita  sed  imme- 
diate Deo^  &  non  cuivis  alteri 
fubgectafuerit,  quodque  eadem, 
oaantum  ad  majestatem  ejus- 
dem  spectat,  in  nuli&  re  Roma- 
no Pontifici  subroitti  debeat, 
nee  leges  aut  statnta  bqus  reg- 
ai  per  ipsum  antiqnari,  aut 
iouniniii,  ad  perpetoam  Regis 
qQsooronam,&  majestatis  gas, 
i  totins  regai  subyersionem. 
Ad  bsBC  regai  communitas  in 
eo  Parliomento  affirmanter  a»- 
aeferayit,  quod  qoss  Romanos 
Ponlifex  altentaverit,  sunt  ma- 
nifeslo  contra  Regis  coronam  et 
majestatis  jora,  temporibos  om- 
niMS  tjm  progenitorum  usita^* 
taetapprobata:  quapropteret 
^isi,  et  nniversa  fidelis  common 
nilaa  gosdem  r^pai,  a  Rege, 
<)w  coroni,  &  majestate  st»* 
lent  is  caosis  pnefiois,  &  aliis 
qaiboscnnqoe  suioeptis  contra 
ipsooi,  ipsius  coronam^  &  ma* 
jcstateaa,  in  singulis  usque  ad 
mortem*  Rcgem  pneterea  ora^ 
bant,  Sl  jostitiae  nomine  obse- 
crabant,  at  seorsim  examinaret 
tti^los  proceres  in  Parliam', 
tarn  q>irituales  qnam  tempo- 
raks,  et  omnes  Pariiamenti  or« 
dines,  quid  in  prasnominads 
sentirent,  quas  tam  aperte  Re- 
gis ooroiue  adrersabantur,  fc 


until  he  recovereth  the  church 
against  the  incumbent^  and 
after  brought  an  action  of  ac- 
count against  him,  as  receiver 
of  divers  sums  of  money  (which 
in  troth  were  the  oblations  and 
ofierings  which  the  mcumbent 
had  received) :  and  the  whole 
court  was,  of  opinion  against 
the  plaintiff,  and  thereupon  he 
became  nonsuit. 


*It  is  declared  by  that  Pariia-  [*  21  a.  ] 
ment,  that  the  crown  of  Eng-  Stamtum  de 

land  hath  been  so  free  at  all  nou.** ''**''*' 
times,  that  it  hath  been  in  sub- 
jection to  no  realm,  but  imme-> 
diately  subject  to  God,  and 
none  other,  and  that  the  same 
ought  not,  in  any  thing  touch- 
ing the  regalty  of  the  same 
crown,  be  submitted  to  the  Bi- 
shop of  Rome,  nor  the  laws 
and  statutes  of  this  realm  by 
him  frustrated  or  defeated  at 
his  will,  to  the  perpetual  de* 
struction  of  the  King,  his  so- 
vereignty, crown  and  regatty, 
and  of  all  his  realm.  And  the 
Commons  in  that  Parliament 
affirmed,  that  the  things  at- 
tempted by  the  Bishop  of  Rome 
be  clearly  against  tbe  King's^ 
crown  and  his  realty  used  md 
approved  in  the  time  of  all  his 
progenitors :  wherefore  thej 
and  all  the  liege  commons  of 
the  same  realm,  would  stand 
with  the  King  and  his  said 
crown  and  his  regalty  in  the 
cases  aforesaid,  and  in  all  other 
cases  attempted  against  hin^ 
his  crown  and  his  regalty,  in 
all  points  to  live  and  to  dicw 
And  moreover  they  did  pray 
the  King,  and  him  required  m* 
way  of  justice^  that  he  would 
examine  all  the  Lords  in  the 
Parliament  as  well  q:>irrtual  as 
temporal,  severally,  and  aU  the 
states  of  the  Parliament^  how 
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they  thought  of  the  cases  afore- 
said»  which  were  so  openly 
against  the  King's  crown  and 

[  *  21  b.  ]  *in  derogation  of  his  regalty, 

and  how  they  would  stand  in 
the  same  cases  with  the  King, 
in  upholding  the  rights  of  the 
said  crown  and  regalty:  where- 
upon the  Lords  temporal  so 
demanded,  did  answer  every 
one  by  himself ;  that  the  cases 
aforesaid  were  clearly  in  dero- 
gation of  the  King's  crown  and 
of  his  regalty,  as  it  was  well 
known,  and  had  been  of  long 
time  known;  and  that  they 
would  stand  with  the  same 
crown,  and  regalty  in  those 
cases  especially,  and  in  all 
other  cases  which  should  be  at- 
tempted against  the  said  crown 
and  regalty  in  all  points,  with 
all  their  power.  And  more- 
over it  was  demanded  of  the 
Lords  spiritual  there  being, 
and  the  procurators  of  others 
being  absent,  their  advice  and 
will  in  all  those  cases,  which 
Lords,  that  is  to  say,  the  Arch- 
bishops, Bishops  and  other 
prelates  being  in  the  Parlia- 
ment severally  examined, 
making  protestations  that  it 
was  not  their  mind  to  deny  or 
affirm  that  the  Bishop  of  Rome 
might  not  excommunicate  Bi- 
shops, nor  that  he  might  make 
translation  of  prelates  after  the 
law  of  holy  church,  answered 
and  said,  that  if  any  executions 
or  processes  made  in  the  King's 
court  as  before  were  mftde  by 
any,  and  censures  of  excom- 
rounicadoris  be  made  against 
any  Bishop  of  England,  or  any 

[  ♦  22  a.  ]  other  of  the  ♦King's  liege  peo- 
ple, for  that  they  had  made 
execution  of  such  command*- 
ments ;  and  that  if  any  execu- 
tions of  such  translations  be 
made  of  any  prelates  of  the 
same  realm,  which  prelates 
were  very  profitable  and  ne- 
cessary to  the  King  and  to  his 


majestati  Regiae  derogabant ; 
quomodo  etiam  in  prsedictis 
causis  cum.  Rege  concurrerent 
in  coronas  et  majestatis  jure 
sustentando,  qua  de  re  domini 
temporales  interrogati  singuli 
seorsim  responderunt,  quod 
causae  praed'  manifesto  tende- 
rent  in  Regiae  coronae  et  ejus- 
dem  majestatis  derogationem, 
ut  explorate  cognitum  est,  et 
jam  diu  cognitum  erat :  qnod- 
que  ipsi  omnibus  viribus  firmi« 
ter  starent  ab  eadem  corona  et 
majestate  in  causis  potissimum 
preedictis,  et  omnibus  aliis, 
quaecunque  contra  eandem  co- 
ronam  &  majestatem  suscipe- 
rentur.  Domini  spirituales 
ibidem  praesentes,  et  procura* 
tores  aliorum  qui  aberant,  in- 
terrogati erant,  quid  sentirent 
et  fieri  vellent  in  causis  illis 
omnibus :  qui  domini,  viz.  Ar^ 
chiepiscopi,  Episcopi,et  caeteri 
praelati  in  Parliamento  seorsim 
examinati,  protestationibuspri-' 
us  factis,  quod  non  erat  ipsia 
in  animo  negare  aut  affirmar^ 
Pontificem  Komanum  non  pes-' 
se  Episcopos  excommunicare, 
aut  praelatos  transferre  juxta 
sanctae  ecclesiae  leges,  respon- 
derunt &dixerunt,  quod  si  ul- 
lae  executiones  vel  processus  in 
curia  Regis,  ut  antea,  ab  alio 
factae  fuerint,  et  excommuni- 
cationes  censurae  contra  ullam 
Angliae  Episcopum,  vel  alium' 

auemvis  ex  fidelibus  Regis  sub-' 
itis,  quod  ejusmodi  mandata 
executi  fuerint.  Praeterea  si  ul* 
lae  executiones  ejusmodi  trans- 
lationum  aliquorum  praelato- 
rum  praedicti  regni,  qui  Regi 
&  regno  suo  in  primis  usui 
erant  &  necessarii,  factae  fui»- 
sent ;  vel  si  prudentes  ex  ejus 
consilio  evocati  sint  &  longe  a 
regno  abducti  sine  assensu  ejus, 
&  contra  quam  voluerit,  its 
quod  opes  &  thesaurus  regni 
imminuerentur,  ea  omnia  esse 
contra  Regem  ej  usque  coronam 
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ut  in  praedictfi  petitione  memo- 
ntbator:  similiter  procuratores 
fiogali  per  se  de  iisdem  rebus 
enminati,  idem  in  nomine  do- 
minomm    snorum    responde- 
nint,  perinde  ac  prasfati  Epis- 
copi  pronunciaverant,   et  re- 
spc»derant ;     quodque    etiam 
pnedicti  domipi  spiritnales,  et 
vdlentStdeberent  stare  a  Rege 
in  bisce  cauds,  in  coronfi  ejus 
sarta  tecta  conservanda,  et  om- 
nibus aliis  cansis  quas  ad  coro- 
aaa  ^jusqoe  majestatem  specf 
tamnt^  9t  fide  quiam  Refn  de^ 
bibuit  obKgBti  fuerant.  XJiide 
Rex  ex  astoaau  pras&to,   eC 
pradieM  oommnhttalis    peti- 
tione ttatnit,  &  sanxil^  quod 
81  4Hiis  in  Romacifi  curil  vel 
alibi    eJQsmodi    transiationes, 
pwoaMt%  eKcomniiuiicationis 
tfloiMitiaS)  buUasy  instram^nta, 
sat  «tia  qaflMXUique  quie  ad 
Rigem  dcuBiRum  suum  speo 
tannty  contJim  ipsora,  ejus  coro- 
oam  at  najeataten^  vel  ejus 
BBgiHim,  at  pnediot*  est,  pro* 
caraverit^  ▼«  procarari  fecerit: 
et  quia  in  ogoiun  intalerint^ 
val  Beeeperint,  «itl  publicave^ 
riat,  vet  qnevis  modo  in  pne- 
lUeta  regno^  Tel  extra  execnti 
fiMHDt;  qnod  ipsi/eonunno- 
taiii  psncttimtores,    adjutores, 
fcitinffe%    oonsultores,    Regis 
psoteetioBe  excinderentur,  et 
eodom  teme^  tenementa  &  bo- 
aaiQ  Regis  potcstfitem  vedige- 
itaifiry  ipsiqoe  si  ioveniri  pos- 
siatapprebeiider»itar,et  coram 
tiegB  et  ejus  consilio  aisterenr- 
tar  ad  respondendum  de  pre- 
diciisi  vel  at  peooessus  contm 
eos  fiere^  per  PraBmunire  fa- 
ciis»  nt  sandtum  est  in  aliis 
stttatis  de  provisoribus  et  aliis 
fa  Ml  alii  cariA  ad  Regite  dig^ 
nitalis  derogationem  jus  suub[i 
ptoequnntar,   ut    ex    eodem 
lUtotp  i^eqiua  patet 


said  realfn;  or  that  his  9age 

men  of  his  council,  and  without 

his  assent  and  against  his  will 

be  withdrawn  and  eloyaed  out 

of  the  realm^  so  that  the  sub- 
stance   and    treasure   of  the 

realm  might  be  destroyed,  that 

the  same  was  against  the  King 

and  his  crown,  as  it  was  con- 
tained in  the   petition   before 

named  ;  and  likewise  the  same 

procurators,  every  one  by  him- 
self examined  upon   the  said 

matters,  did  answer  and  say  in 

the  name  and  fpr  their  lords  as 

the  said  Bishops  bed  said  and 

answered ;   and  that  the  said 

Lords    Spiritual    would    and 

ought  to  stand  widi  th^  King 

in  these  eases,  lawfully  in  main- 
taining of  his  crown,  and  in  all  " 

other  cases  touching  his  crown 

and  his  regalty  as  they  were 

bound    by    their    allegiance. 

Whereupon  the  King  by  the 

assent  aforesaid,   and   at  the 

prayer  of  his  said  Commons, 

did  ordain  and  establish;   that 

if  any  purchase  or  pursue,  or 

cause  to  he  purchased  or  pMr- 
sued  in  the  court  of  Rpn^e  or 
elsewhere^  any  such  transla- 
tions, processes  and  sentences 
of  excommunication,  bulls,  in- 
stroments,  or*^anyotherthing8  [  *  £9  b.  1 
which  touched  the  King  their 
lord,  against  him,  bis  crown 
and  his  realty  or  his  realm,  as 
is  aforesaid;  and  they  which 
bring  within  the  realm,  or  them 
receive,  or  make  thereof  noti- 
fication, or  any  other  execution 
within  the  same  realm  or  with- 
out ;  that  they,  their  notorious 
procurators,  maintainers,  faur 
tors  and  counsellors  should  be 
pu  tout  of  the  King's  protection, 
and  their  lands  and  tenements 
goods  and  chattels  forfeit  to 
the  King,  and  they  be  attached 
by  their  bodies  if  they  may  be 
fi>und,  and  brought  before  the 
(Cing  and  bis  council,  there  to  ^^  j^^  iso.s. 
answer  to  the  cases  aforesaid ;  F.N.B.  169.V. 
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or  that  process  to  be  made 
against  them  by  Praemunire 
facias,  as  it  is  oraained  in  other 
statutes  ofprovisorsi  and  others 
which  do  sue  in  any  other  court 
in  derogation  of  the  regalty  of 
the  King,  as  by  the  said  act 
also  appeareth. 


1  H.  4.  ful.  9. 


F.N.B.  <69. 
f  H.  4.  c.  15. 

[  ♦  23  a.  ] 


S  Inst.  40. 


This  had  a  re« 
semblance  to 
an  attainder  of 
treason, 
wherein  there 
must  be  first 
an  indictment 
by  one  jury, 
and  a  con-     ^ 
viction  by  the 
other.    Note  in 
the  original 
edition. 

On  the  statute 
was  the  writ 
De  Hapretico 
combnrendo 
foiiiided,which 
U  now  annul- 
led by  Stat.  S9 
Car.  «.  c.  9. 
Note  to  former 
edition, 

11  H.  4.37. 


ltH.4.69.76. 


In  the   Reign  of  King 
Henry  IV. 

It  is  resolved  that  the  Pope's 
Collector,  though  he  have  the 
Pope's  Bulls  for  that  purpose, 
hath  no  jurisdiction  within  this 
realm,  and  there  the  Archbi- 
shops and  Bishops,  &c.  of  this 
realm  are  called  the  King's 
Spiritual  Judges. 

By  the  ancient  laws  eccle- 
siastical of  this  realm,  no  *man 
could  be  convicted  of  heresy, 
being  high  treason  against  the 
Almighty,  but  by  the  Archbi- 
shop and  all  the  clergy  of  that 
providce,  and  after  abjured 
thereupon,  and  after  that  new- 
ly convicted  and  condemned  by 
the  clergy  of  that  province  in 
their  general  council  of 'convo- 
cation :  but  the  statute  of  2  H. 
4.  c.  15.  doth  give  the  Bishop 
in  his  diocese  power  to  condemn 
an  heretick;  and  that  before 
that  statute  he  could  not  be 
committed  to  the  secular  power 
to  be  burnt  until  he  had  once 
abjured,  and  was  again  re- 
lapsed to  that  or  some  other 
heresy;  whereby  it  appeareth 
that  the  King  by  consent  of 
Parliament  directed  the  pro- 
ceedings in  the  Ek!cle$iastical 
court  m  case  of  heresy,  and 
other  matter  more  spiritual. 

The  Pope  cannot  alter  the 
laws  of  England. 

The  Judges  say  that  the  sta- 
tutes which  restrain  the  Pope's 
provisions  to  the  benefices  of 
the  advowsons  of  spiritual  men, 
Were  made,  for  that  the  spi- 


Regnante  Her 
Quarto. 

Detbrminatum     ei 

Collector  Papal',  vi 
cujus  Bullie,  nuUf 
hoc  regnum  habet  f 
tem,  &  ibidem  Arch 
Episcopi,  &c.  intra  ho 
spirituals  Judices  R< 
cupantur. 

Per  antiquas  eccl 
hujus  regni  leges,  nei 
ticffi  pravitatis,  quse  c 
laesse  majestatis  contn 
numen,  convinci  pot 
ab  Archiepiscopo  & 
ejusdem  provincias 
inde  abjuratus,  postef 
gro  convictus  &  con 
a  clero  ejusdem  pro^ 
synodo  generali :  sed 
£  H.  4.  c.  15.  autl 
episcopo  dicecesios 
condemnandi  tribuit : 
ante  statutum  illud  1 
seculari  brachio  ad  co 
dum  committi  non  po 
nee  semel  abjurasset, 
dem  vel  aliam  haeresii 
fuisset :   unde  luce  d 

3uod  Rex  consensu  pa 
irexit  formulas  pi 
curiis  ecclesiasticis  in 
causis,  &  aliis  magis  { 
bus. 

Papa  non  potest  n 
ges  Anglias. 

Judices  pronunciar 
statuta,  quse  ad  Papa 
siones  ad   beneficia 
siasticorum  hominum 
tu  coercendas  facta  fi 
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qood  ecclesiastici  in  sua  justa 
causa  Papalibus  provision  ibus 
contradicere  non  auderent : 
adeo  ut  ilia  statuta  tantum  ad 
leges  communes  confirmandas 
faerit  sancita. 

Excommunicatio  per  Papam 
facta  nuUam  vim  in  Anglia 
habet,  et  eadem  significata  per 
Papam  alicui  curiae  in  Anglia 
admitti  &  approbari  non  debet, 
Deque  alicujus  excommunica- 
tionis  ejusmodi  significatio  in 
^;e  vim  habet*  sea  quae  per 
aliquem  Angliae  Episcopum 
&cta  sit:  Episcopi  enim  per 
Iq^es  communes  sunt  officiarii 
imroediati,  &  justiciae  adminis- 
tri  ad  curias  Regis  in  causis 
.  ecclesiasticis. 

Si  Episcopus  personam 
quamcunque  excommunicave- 
rit,  pro  causa  ad  eundem  Epis^ 
copum  non  spectante;  Rex  in 
eo  casu  scribat  hujusmodi  Epis- 
copoi  ei  praecipiens  personam 
illam  nodo  excommunicationis 
sic  ioDodatam  absolvere. 

Siqua  religiosa  persona  a 
Pontifice  Romano  impetrave- 
rit,  ut  ab  obedientifi  regulari 
eximatur,  incurret  Praemunire, 
ouod  est  crimen  ut  jam  antea 
dictam  contra  regem,  ejus  co- 
nnuun,  et  dignitatem. 

In  Parliamento  habito  an- 
no 6  Henrici  quarti,  comma- 
nitas  Regni  querelam  gravissi- 
mam  Regi  exhibuit  de  flagitiis 
atrocibus,&  damnanda  consue- 
todine,  tum  temporis  in  Roma- 
Dam  curiam  recens  iutroductis 
viz.  quod  nulla  persona.  Abbas, 
▼el  quispiam  alius,  provisionem 
alicujus  archiepiscopatus,  vel 
episcopatus  vacantis  haberet, 
prinsquam  cum  Papali  camera 
transegerit,  ad  magnam  vim 
pecuniae  persolvendam,  tarn 
•pro  primitiia  cnusdem  archie- 
piscopatua  vel  episcopatus, 
qoam  pro  aliis  minoribus  pen- 
iitatiombas  in  ea4em  curia: 


ritualty  durst  not  in  their  just 
cause  say  against  the  Pope's 
provisions:  so  as  those  statutes 
were  made,  but  in  affirmance 
of  the  common  lawsf . 

Excommunication  made  by 
the  Pope  is  of  no  force  in  Eng- 
land, and  the  same  being  cer- 
tified ♦by  the  Pope  into  any 
court  in  England  ought  not  to 
be  allowed,  neither  is  any  cer- 
tificate of  any  excommunica- 
tion available  in  law  but  that 
which  is  made  by  some  Bishop 
of  England,  for  the  Bishops 
are  by  the  common  laws  the 
immediate  officers  and  minis- 
ters of  justice  to  the  King's 
courts  in  causes  ecclesiastical. 

If  any  Bishop  do  excommu- 
nicate any  person  for  a  cause 
that  bclongeth  not  unto  him, 
the  King  may  write  unto  the 
Bishop,  and  command  him  to 
assoyle  and  absolve  the  party. 


t  And  so  are 
all  statotes 
which  restrain 
ecclesiastical 
jnrisdiction. 
Nf4e  to  former 
edition, 

[   *  23  b.  ] 

14  H.  4.  f.  14. 
Vide  SO  E.  3. 
lib.  Ass.  pi.  19. 
before.    Vide 

15  E.  Certifi. 
cat,  6, 

VideJOH.  6. 
b.  35  H.  6.  42« 
7  Ed.  a.  14. 
F.N.B.  64.  F. 
Antea  15.  b. 
Post.  f6.  b. 
27.  E. 

Note,  Bishop* 
are  temporal 
officers. 
Note  to  fo 
edition, 
14  H.  4.  14. 


If  any  person  of  religion  ob-  Statute  de* « 
tain  of  the  Bishop  of  Rome  to  ^*  *'  ^*P*  ^ 
be  exempt  from  obedience  re- 
gular or  ordinary,  be  is  in  case 
of  Praemunire,  which  is  an  of- 
fence as  hath  been  said,  contra 
regem,  coronam,  &  dignitatem 
suas. 

The  commons  did  grievous-  Statute  de  & 
ly  complain  to  the  King,  at  the  ^'  ^'  ^P-  ^' 
Parliament  holden  in  the  sixth 
year  of  H.  4.  of  the  horrible 
mischiefs  and  damnable  cus- 
toms which  then  were  intro- 
duct  of  new  in  the  court  of 
Rome,  that  no  person.  Abbot 
or  other  should  have  provision 
of  any  Archbishoprick  or  bi- 
thoprick  which  should  be  void 
till  he  had  compounded  with 
the  Pope's  chamber,  to  pay 
great  and  excessive  sums  of 
*money,  as  well  for  the  first  [  *  24  a.  3 
fruits  of  the  same  archbishop- 
rick or  bishoprick,  as  for  the 
other  less  services  in  the  same 
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court :  and  that  the  same  sums 
or  the  greater  part  thereof  be 
paid  before-hand,  which  sums 
passed  the  treble  or  the  double 
at  the  least  of  that  that  was  ac- 
customed of  old   time  to   be 
paid  to  the  said  chamber,  and 
otherwise  by  the  occasions  6f 
such    provisions,    whereby    a 
great  part  of  the  treasure  of  this 
realm  had  been  brought  and 
carried  to  the  said  court,  and 
also  should  be  in  time  to  come, 
to  the  {^eat  impoverishing  df 
the  Archbishops  and  Bishops 
within   the  same   realm,   and 
elsewhere  within    the    King's 
dominions,   if  convenient  re- 
medy were  not  for  the  same 
provided.  The  King  to  the  ho- 
nour of  God,  as  well  to  eschew 
the  damn^re  of  this  realm  as  the 
perils  of  their  souls,  which  owen 
to  be  advanced  to  any  archbi- 
shopricks  and  bishopricks  with- 
in the  realm  of  England  and 
elsewhere   within    the   King's 
dominions   out   of   the    same 
realm,  by  the  advice  and  assent 
of  the  great  men  of  his  realm 
in  the  Parliament  did  ordain 
and   establish,  that  they  and 
every  of  them  should   pay  to 
the  feaid  chamber  or  otherwise, 
for   such   fruits    and    services 
greater   sums   of  money  than 
had   been   accustomed   to    be 
paid  in  old  time  past,  they  and 
r  ^  24  b.  ]  every*ofthemshould  incur  the 

forfeiture  of  as  much  as  they 
may  forfeit  towards  the  King, 
as  by  the  said  act  appeareth. 
Statute  de  7  ^fo  person,  religious  or  se- 

H.  4.  cap,  6.  cular,  of  what  estate  or  condi- 
tion that  he  were,  by  colour  of 
any  bulls,  containing  privileges 
to  be  discharged  of  tithes  per- 
taining to  parish  clnirches,  pre- 
bends, hospitals,  vicarages,  pur- 
chased before  the  first  year  of 
King  Richard  the  second  or 
after,  not  executed,  should  put 
in  execution  any  such  bulls  so 
purchatied,  or  any  such  bulls  to 


et  quod   ea  vis  pecunise,   vel 
major  pars  ejus  pre  manibus 
solveretur,  quae  pecuniae  sum- 
ma  duplo  vel  triplo  ad  mini- 
mum major  erat  ouam  quae  su- 
perioribus  temporibus  in  eadem 
camera  &  alibi,  ratione  ejus- 
modi  provisionum  solvi  solebat, 
unde  magna  pars  opum  hujus 
Regni  ad  praedictam   curiam 
asportata  fuerat,  &  futuris  tem- 
poribus asportanda  esset,  ad 
archiepiscopatus,  vel  episcopa- 
tus  intra  praedictum  regnum, 
&  alibi  intra  Regis  dominia 
exhauriendos,  si  modo  salutare 
remedium    non     adhiberetun 
Rex  ad  honorem  Dei  omnipo- 
tentis,  tam  ad  damna  &  detri- 
menta  regni,  quam  ad  pericula 
animarum  ipsorum,  qui  ad  ar- 
chiepiscopatus  &   episcopatus 
intra  regnum  Angl',  &  alibi 
intra  Regis  dominia  extra prae- 
dictum  regnum,  propulsanda, 
concilio  et  assensu  magnatum 
regni  sui  in  Parliamento  sta- 
tuit  et  sanxit,  quod  ipsi  et  ip- 
sorum  singuli,   qui   praedrctae 
camerae,  vel  alibi,  pro  ejusmo- 
di  primitiis  &  servitis  majorem 
vim  pecuniae  sol verent  quam 
retroactis  temporibus  solvi  con- 
suevit,  ipsi  &  ipsor*  singuli  in- 
currerent     tantam     mulctam 
quantam  erga  Regis  mulctari 
possent,  ut  ex  eodem  stdtuto 
liquido  constat. 


Nemo  religiosus  vel  secularis 
cujuscunque  loci  vel  condi- 
tionis,  sub  obtentu  bullarum 
quarumcunque  cum  privilegiis, 
ut  exonerarentur  decimis  ad 
ecclesias  parochiales,  praeben* 
das,  hosjHtalia,  vicariasque 
spectantibus  (quae  quidem  Bulr 
lae  impetratae  fuissent  ante  Re- 
gis Richardi  secundi  anmim 
primum,  vel  postea,  &  nc««x- 
ecutioni  mandate  fiierant) 
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qaeretur  ullas  ejusmodi  BuUas 
ita  impetratas,  aut  in  futurum 
impetrandas,  sub  poena  Prae- 
fDUDire,  ut  ex  eodem  statuto 
dare  elucet. 


be  purchased  in  time  to  come, 
upon  the  pain  of  a  Praemunire) 
as  by  the  said  act  appeareth. 


Regnante  Henrico 
Quinto. 

Im  statuto  Parliamentario  anno 
tertio  R^s  Henrici  quinti  fac- 
to dedaratur  quod  quandoqui- 
dem  tempore  Regis  Hen.  4. 
patris  ejusdem  Regis,  scilicet 
anno  septimo  regni  ejusdem, 
ad  evitanda  miUtas  conten- 
tioiies,  lites,  &  varia  alia  mal^ 
probabiliter  tunc  exoritura  ex 
mnltift  provisionibus  per  Papam 
tone  concessis,  et  concedendis, 
&  etiam  ex  licentia  inde  per 
eondem  nuper  Regem  conces- 
sa,  inter  alia  scitum  &  sanci- 
tum  erat,  quod  nulla  ejusmodi 
licentia  aut  facultas,  ita  con- 
cesea  ante  praedict'  statutum, 
tot  postea  concedenda,  vim 
haberet  ad  conferendum  ali- 
({ood  beneficium  plenum,  quod 
suum  babuit  incumbentem  die 
quo  ejusmodi  licentia  aut  fa- 
cultaa  data  fuerit ;  nibilominus 
diversae  person»»  quae  Papales 
provisiones  ad  diversa  benefi. 
cia  in  Anglia  et  alibi,  &  re- 
giam  licentiam  easdem  provi- 
sioiies  exequendi  habent,  sub 
prastextu  earundem  provisio- 
Dum,  facultatum  &  acceptatio- 
nom  pnedictorum  beneficior  um 
nonnullos  suis  beneficiis  dolo 
malo  excluserunt  quibus  longo 
jam  tempore  gavisi  sint,  et  in- 
cubuerint  ex  collatione  indu- 
bitatorum  patronorum  spiritu- 
aliom  ipais  cogitato  &  debite 
&cta,  ad  eorundem  incumben- 
tiom  statum  enervandum  & 
diatufbaDdum.  Rex  summo 
Hiidio  guamodi  maja  propul- 
laodi  statuit  &  sanxit,  quod 
omnes  incombentes  cujuslibet 
beneficii  ecclesiastici,  ex  pa- 
tronatu,   collatione^  vel  pras- 


In  the  Reign  of  King 
Henry  V. 

In  an  act  of  Parliament  made  statute  de 5 
in  the  third  year  of  King  Hen-  ^'  ^*  ^**P-  *• 
ry  5.  it  is  declared,  that  where- 
as in  the  time  of  King  H.  4. 
father  to  the  said  King,  the 
7th  year  of  his  reign,  to  es- 
chew many  discords  and  de- 
bates, and  divers  other  mis- 
chiefs which  were  likely  to 
arise  and  happen  because  of 
inany  provisions  then  made  or 
to  be  made  by  the  Pope,  and 
also  of  licence  thereupon  grant- 
ed by  the  said  late  King, 
amongst  other  things  it  was 
ordained  and  established,  ^that  [  *  25  a.  ] 
no  such  licence  or  pardon  so 
granted  before  the  same  ordi- 
nance, or  afterwards  to  be 
granted,  should  be  available  to 
any  benefice  full  of  any  incum- 
bent, at  the  day  of  the  date  of 
such  licence  or  pardon  grant-  ^o^^- 
ed :  nevertheless  divers  per- 
sons, having  provisions  of  the 
Pope  of  divers  benefices  in 
England  and  elsewhere,  and 
licences  royal  to  execute  the 
same  provisions,  have  by  co- 
lour of  the  same  provisions, 
licences  and  acceptations  of 
the  said  benefices,  subtily  ex- 
cluded divers  persons  of  their 
benefices,  in  which  they  had 
been  incumbents  by  a  long 
season  of  the  collation  of  the 
very  patrons  spiritual,  to  them 
duly  made  to  their  intent,  to 
the  utter  destruction  and  ener- 
vation of  the  estates  of  the  same 
incumbents.  The  King  willing 
to  void  such  mischic'ts,  hath 
ordained  and  established,  that 
all  the  incumbents  of  every  be- 
nefice of  holy  church,  of  the 
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[  •  25  b.  ] 


8fatate  de  3 
U.  5.  cap.  7. 

(a)  LoUardy  a 
Lolio     For  as 
cockle  18  the 
destruction  of 
the  corn,  ko  is 
heresy  the  de- 
stmction  of 
true  religion.t 
Note  in  the 
original  ediiioiL 


Stat,  de  2  H. 
5.  cap.  1. 


patronage,  collation,  or  pre- 
sentation of  spiritual  patrons, 
might  quietly  and  peaceably 
enjoy  their  said  benefices  with- 
out being  inquieted,  molested, 
or  any  ways  grieved  by  any 
colour  of  such  provisions,  li- 
cences and  acceptations;  and 
that  all  the  licences  and  par- 
dons upon  and  by  such  pro- 
visions made  in  any  manner, 
should  be  void  and  of  no  va- 
lour; and  if  any  feel  himself 
^grieved,  molested  or  inquieted, 
in  any  wise  from  thenceforth 
by  any  by  colour  of  such  pro- 
visions, licences,  pardons  or 
acceptations,  that  the  same 
molestors,  grievors  or  inquiet- 
ors  and  every  of  them,  have 
and  incur  the  pains  and  pu- 
nishments contained  in  the 
statutes  of  provisors  before  that 
time  made,  as  by  the  said  act 
appeareth. 

A  statute  was  made  for  the 
extirpation  of  heresy,  and  lol- 
lardy  (a)  whereby  full  power 
and  authority  was  given  to  the 
Justices  of  Peace  and  Justices 
of  Assise  to  enquire  of  those 
that  hold  errors,  heresies,  or 
lollardy,  and  of  their  maintain- 
ers,  &c.  And  .that  the  Sheriff 
or  other  officers,  &c.  may  ar- 
rest and  apprehend  them. 


En  diabolicse  fructus  religionis. 

f  Perperam  sane,  sed  potius  a  Gaul- 
tero  Lolhard  Germanico  quodam,  qui 
floruit  circa  annum  Doni.  1515.  Spelm. 
Gloss.  Tit.  Loliardia.  3  Inst  43.  Lin- 
wood,  300.  3  Inst.  43.  NoU  to  farmer 
edition. 

The  King  by  consent  of 
Parliament  giveth  power  to  or- 
dinaries tQ  enquire  of  the  foun- 
dation, creation,  and  govern- 
ance of  hospitals,  other  than 
such  as  be  of  the  King's  foun- 
dation, and  thereupon  to  make 
correction  and  reformation  ac- 
cording to  the  ecclesiastical 
law. 


sentatione  ecclesiasticor'  patro- 
nor',  quiete  &  pacifice  iisd' 
fruerentur  sine  ulla  inquieta- 
tione,  molestatione,  aut  vexa. 
tione,  sub  ejusmodi  provisio- 
num,  facultatum  &  acceptatio- 
num  prastextu :  et  quod  omnes 
licentiee,  ac  faculatates  ex  ejus- 
modi provisionibus  ullo  mode 
factae  irritse  sint,  &  nullius  mo- 
menti :  quod  si  quis  se  ab  ^li- 
quo  divexatum,  exagitatum, 
aut  molestiis  affectum  ullo  mo- 
do  jam  inde  sentiret,  sub  ejus- 
modi provisionum,licentiarum, 
facultatum,  aut  acceptationum 
prsetextu,  qui  ita  molestias  ia- 
cesserent,  gravamina  injicerent 
aut  quietem  disturbarent,  ipso- 
rum  singuli  poenam  &  animad- 
versionem  Quae  in  statu  to  de 
provisorib'  facto  subeant,  ut  ex 
eodem  statuto  planissime  liquet. 


Statutum  ad  extirj[)andaDi 
haeresin,  &  heereticam  pravita- 
tem  factum  erat,  quo  plenaria 
potestas  &  authoritas  Eirenar- 
chis,  &  assisarum  Justiciariis 
data,  inquirendi  de  illis  qui 
errores,  hasreses,  vel  hasreticam 
pravitatem  defendunt,  &  de 
eorum  fautoribus,  &c.  Et  quod 
Vicecomes,  vel  alius  officiarius, 
eos  apprehendere  possit  (i.  e. 
ad  comburendos). 


Infelix  loHuDi,  &  steriles  doininaDtur 
avene.  viaciLius. 

Et  careant  loUis  ocuUs  vitiantibus 
agri.  bvn)ius. 


Rex  assensu  Parliamentario 
dat  ordinariis  potestatem  inqui- 
rendi de  fundatione,  erectione, 
administratione  hospitalium, 
praeterquam  eorum  quae  sunt 
ex  Regis  fundatione,  &  etiam 
corrigendi  &  reformandi  juxta 
legem  ecclesiasticam. 


M  ••— 2B  b. 
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It 


Regnante  Henrico  Sexto. 


ExcoMMumcATio  facta,  &  sig- 
nificata  per  Papain  nullam  vim 
babet  ad  aliquem  incapacem  in 
Aofflil^  reddendum :  et  hoc  per 
antiqaaslegescommunes,  prius- 
quaro  statutum  de  jorisdictione 
externa  factum  erat 

Rex  solummodo  potest  con- 
oedere  &  licentiam  dare  fun- 
dandi  incorporationem  spiritu- 
alem. 

Tempore  Regis  Hen.  6. 
Pontifex  Romanus  literas  scrip- 
tit  ad  derogation'  R^  &  ma- 
iestatis  gus,  &  ecclesiastic!  ne 
liiscere  ouidem  contra  ausi  sunt; 
▼erum  Humfridus  Dux  GIo- 
oestriasy  (scilicet  neperirent,) 
in  ifflem  projecit 


In   the   Reign  of  King 
Henry  VL 

•  Excommunication  (a)  made    [  ♦  26  a.  ] 
and  certified  by  the  Pope,  is  R  H.  6.  f.  s. 
of  no  force  to  disable  any  man  ^^^^"p  *^'  ^' 
within   England:  And  this  is  ^7*^^' 
by   the  ancient  common  laws 
before  any  statute  was  made 
concerningforeign  jurisdiction.     „     ^      . 
The  (6)^11,8  only  may grrant  l.'^it'^'^-.t 
or  licence  to  found  a  spiritual  Dy.8i.pL  64. 
incorporaUon. 

In  the  reign  of  King  Henry  1  H.7. 10. 
the  Sixth,  the  Pope  writ  let- 
ters in  derogation  of  the  King 
and  his  regalty,  aod  the  ch  urch- 
men  durst  not  speak  against 
them;  but  Humfrey  DuKe  of 
Gloucester  for  their  safe  keep- 
ing put  tliem  into  the  fire. 


Regnante  Edwardo 
Quarto. 

Edwardo  Quarto  regnante, 
PontifexRomanus  Priori  Saiicti 
Jobannia  asylum  infra  priora^ 
turn  8uum  concessit;  hoc  dis- 
ceptatum  erat,  &  Prior  sibi 
widicavit;  verum  Judices  pro- 
noncianint  Papam  nullam  ha- 
buiflse  potestatem  conccdendi 
aliqua  asyli  jura  in  hoc  regno^ 
&  igitur  legis  sententia  impro- 
batum  erat,  &  minime  permis- 
som* 

£0  loci  perspicuum  est,  quod 
tribunal  regium  saepenumero 
in  ea  fbit  opinione;  quod  si 
aliquia  ecclesiasticus  alium  ec- 
desiaaticom  in  jus  vocaverit  in 
curia  Romana  de  re  aliqua  ec- 
desiaatica,  cum  coram  ordina- 
rio  qui  est  Episcopus  dioecesios 
intra  regnilm  sibi  remedium 
€ompararet,  quia  trahit  ipsum 
in  placitum  extra  regnum,  poe- 
nam  praemunire  ineurrit:  de- 
lictual  sane  atrox  contra   li- 


In  the  Reign  of  King 
Edward  IV. 

In  the  reign  of  King  Edward  i  H.  7.  so, 
the  Fourth,  the  Pope  granted 
to  the  Prior  of  St.  Jonn's,  to 
have  sanctuary  within  his  pri- 
ory; and  this  was  pleaded  and 
claimed  by  the  Prior;  but  it 
was  resolved  by  the  Judges, 
that  the  Pope  had  no  power  to 

Sant  any  sanctuary  within 
is  realm,  and  therefore  by 
judgment  of  the  law  the  same 
was  disallowed. 

♦There  it  appeareth,  that  the  [  ♦  26  b.  ] 
opinion  of  the  King's  Bench  9  E.  4. 3.  Vide 
had  been  oftentimes,   that  if  J;N.B.  f.  44. 

.  .^     1  '  H.  agreed! 

one  spiritual  person  sue  an-  herewith, 
other  spiritual  man  in  the  court 
of  Rome  for  a  matter  spiritual, 
where  he  might  have^remedy 
before  his  ordinary,  that  is  the 
Bishop  of  that  diocese  within 
the  realm,  Quia  trahit  ipsum 
in  placitum  extra  regnum,  in- 
curreth  the  daiiffer  of  a  Prac-  Note, 
munire:   an  hemous  offence. 
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9E.4.28. 
Bohon'sExain. 
Leg.  Anglias 
p.  15. 2  Inst. 
114.  Hale's  PI. 
Cor.  f  40. 


[  ♦  27  a.  ] 

(a)  StaDf.  Cor. 
153.  a.  7  £d. 
4.  29.  accord. 


being  contra  ligeantiee  suae  de- 
bitum,  in  contenlptum  do9]ini 
Regis,  &  contra  coronam  & 
dignitatem  suas;  by  which  it 
appeareth,  how  grievous  an  of- 
fence it  was  against  the  King, 
his  crown  and  dignity,  if  any 
subject,  although  both  the  per- 
sons and  cause  were  spiritual^ 
did  seek  for  justice  out  of  the 
realm,  as  though  either  therie 
wanted  jurisdiction,  or  justice 
was  not  executed  in  tlie  eccle- 
siastical courts  within  the  same; 
which  (as  it  hath  been  said) 
was  an  high  offence  contra 
Regem,  coronam  &  dignitatem 
suas. 

In  the  King's  Courts  of  re- 
cord, where  Clonics  are  deter- 
mined, the  Bishop  or  his  de- 
puty ought  to  give  his  attend- 
ance, to  the  end  that  if  any  that 
is  indicted  and  arraigned  for 
felony,  do  demand  the  benefit 
of  his  clergy,  that  the  ordinary 
may  inform  the  court  of  his 
sufficiency  or  insufficiency, 
that  is,  whether  he  can  read  as 
a  clerk  or  not,  whereof  not- 
withstanding *  the  ordinary  is 
not  to  judge,  but  is  a  (a)  mi- 
nister to  the  King's  court;  and 
the  Judges  of  tliat  court  are  to 
judge  of  the  sufficiency  or  in- 
suffaciency  of  the  party,  what- 
soever the  ordinary  do  inform 
them,  and  upon  due  examina- 
tion of  the  partyj  may  give 
judgmentagainst  the  ordinary's 
information,  for  the  King's 
Judges  are  the  proper  and  only 
Judges  of  the  cause. 


12  E.  4.  r.  16. 


The  Pope's  excommunica- 
tion is  of  no  force  within  the 
realm  of  England. 

In  the  reign  of  King  Ed- 
ward the   Fourth,   a  £egate 


geantis  suas  debitum,  in  con- 
tempt' Dom'  Re^is,  &  contra 
coronam  &  dignitatem  snam: 
unde  patet  quantum  erat  de- 
lict' contra  Regem,  suam  co- 
ronam &  dignitatem,  si  quis 
subditus  (quamvis  &  persona 
&  causa  esset  ecclesiastica)  jus 
suum  extraregnumpersequ^re- 
tur,  quasi  vel  jurisdictio  de- 
esset,  vel  justitia  non  coleretur 
in  curiis  ecclesiasticis  intra  reg- 
num,  quod  ut  jam  diximus  ne- 
farium  erat  delict'  contra  R&- 
gem,  coronam  &  dignitatem 
suas. 


In  curiis  domini  Regis  (ad 
quarum  cognitionem  crimina 
feloniae  spectant)  l4)iscopus 
ejuBve  deputatus  interesse  Sc 
attendere  debet,  eo  nimirum 
proposito,  quod  si  aliquis  ibi- 
dem de  felonia  indictatus  & 
arrectatusexistens  clericale  pri- 
vilegium  petierit,  ordinarius 
superinde  curiam  illam  de  ha- 
bilitate sive  inhabilitate  hujus- 
modi  delinquentis  poterit  in- 
formare,  scilicet  utrum  legere 
vaieat  ut  clericus  sive  non ;  & 
tamen  ordinarius  in  eo  csastt 
sententiam  suam  ut  judex  ferre 
non  potest,  sed  tantammodo 
officio  ministri  curiae  .  r^;aliB 
fungitur;  &  judicium  utram 
hnjusmodi  persona  fit  habilis 
aut  inhabilis,  ad  jodices  curiae 
illis  solummodo  sp^ctat :  ac 
quodcunque  illis  ab  ordinario 
informatum  erit,  ipsi  Judices 
super  debit'  examinatione  de- 
linquentis, sententiam  suam 
contra  ordinarii  rdationempro^ 
tnulgare  possint,  quia  Judices 
illi  a  Rege  astignati  sunt  ejns^ 
dem  C&US0B  proprii  &  soli  ju- 
dices. 

Excommunicatio  Papalia 
nuUius  est  moroenti  aut  antho- 
ritatis  in  regno  Anglise. 

Tempore  hnjtta  Reg'  Ed. 
quarti  kgatus  PtspaUs  Ciditium 
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OF  THE  KIHO'S  SCCLlfilAiTICAL  LIW. 


Mi 


TeniC,  animo  in  Angliam  ti^ 
jiciendii  verum  Rex  &  qai  ab 
cjos  concilioy  tiolaemnt  peiv 
mittere  at  Angliaro  ingredere- 
tor,  prinsquam  jusjurandum 
mestitisset,  se  nihil  contra 
Rcg^  vel  ejus  coronam  machi- 
nfttaram ;  qbod  etiam  alteri 
Legato  Papali  ipso  r^nante 
fiictiini :  et  hoc  ita  relatum  est 
1  H.  7.  f.  10. 


fironi  tbe  Pope  came  to  Calais,: 
to  h^Te  come  into  Englandf 
but  the  King  and  his  Coaueit 
would  not  suffer  bim  to  come 
within  England,  until  be  had 
taken  an  oath,  thai  be  should 
attempt  nothing  against  the 
King  or  his  crown:  and  so  the 
like  was  done  in  bis  reign  to 
another  of  tbe  Pope's  Legates: 
and  this  is  so  reported  in  I  Hen. 
7.  fol.  10. 


Regnante  Rtchardo 
Tertio. 


In  the  Reign  of  King 
Richard  III. 


JuDicBS  pronunciarunt,  quod 
judicium  vel  excommunicatio 
ID  curia  Romana  non  obliga- 
ret  vel  prsjudicaret  cuipiam  in 
l^communi  in  regno  Angliae. 


It  is  resolved  by  the  Judges,   <  R.  9.  f.  sf. 

that  a  judgment  or  excommu* 

nication  •in  the  court  of  Rome    [  ♦  27  b.  J 

should  not  bind  or  prejudice 

any  man  within  England  at  the 

common  law. 


Regnante  Henrico 
Septimo. 

Hivxico  septimo  regnante, 
Pontifex  Romanus  sacris  in-, 
terdixit  quotquot  alumen  a 
Florentinis  emissent;  ab  om- 
nibus tamen  Anglias  judicibus 
pronunciatnm  est,  quod  Papa- 
Us  interdictio  non  obediretur, 
aut  execution!  miandaretur  in 
regno  Angliie. 


In  Parliamcnto  an'  primo 
Regis  Henrici  Septimi  habito 
ad  majorem  &  efficaciorem  re- 
formatiooem  sacerdotum,  cle- 
riconim,  &  personarum  reli- 
giosamm,  qui  ob  inconiinen- 
tiam  vel  in  crimen  vocati,  vel' 
vnlgo  male  adierunt  contra  ip- 
sorum  profession',  statutumor- 
dioatum  &  sancitum  erat  cook- 
cilio  &  assensu  dominorum 
spiritualium  &  temporalium,  & 
oommunitatis  eodem  Parlia- 
mentob  &  ^usdem  autboritate^ 


In  the  Reign  of  King 
Henry  WIL 

In  the  reign  of  King  Henry  iH.7.  f.  lo. 
VII.  the  Pope  had  excommu- 
nicated all  such  persons  what- 
soever, a9  had  bought  alum  of 
the  Florentines;  and  it  was 
resolved  by  all  the  Judges  of 
England,  that  the  Popcf's  ex- 
communication ought  not  to 
be  obeyed,  or  to  be  put  in  ex- 
ecution within  the  realm  of 
England. 

In  a  Parliament  holden  in  Sutiit.de  iH. 
the  first  year  of  King  Henry  ^*  ^'  ** 
VII.  for  the  more  sure  and 
like  reformation  of  Priests, 
Clerks,  and  religious  men, 
culpable,  or  by  their  demerits 
openly  noised  of  incontinent 
living  in  their  bodies,  con- 
trary to  their  order;  it  was 
enacted,  ordained  and  estab- 
lished, by  the  advice  and  as- 
sent of  the  Lords  Spiritual 
and  Temporal,  and  the  Com- 
mons in  the  said  Parliament 
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assembled,  and  by  authority  of 
the  same  ;  that  it  be  lawful  to 
all  Archbishops  and  Bishops, 
and  other  ordinaries,  having 
episcopal  jurisdiction,  to  punish 
and  chastise  Priests,  Clerks, 
and  religious  men,  being  with- 
in the  bounds  of  their  jurisdic- 
tion, as  shall  be  convicted  afore 
them  by  examination,  and 
[  *  28  a.  ]  **  lawful  proof  requisite  by  the 
law  of  the  church,  of  adultery, 
fornication,  incest,  or  any 
other  fleshly  incontinency,  by 
committing  them  to  ward  and 
prison,  there  to  abide  for  such 
time  as  shall  be  thought'  to 
their  discretions  convenient 
for  the  quality  and  quantity  of 
their  trespass,  and  that  none 
of  the  said  Archbishops,  Bi- 
shops, or  ordinaries  aforesaid, 
be  thereof  chargeable,  of,  to 
or  upon  any  action  of  false  or 
wrongful  imprisonment,  but 
that  they  be  utterly  thereof 
discharged  in  any  of  the  cases 
aforesaid,  by  virtue  of  his  act. 

Rex  {a)  est  persona  mixta, 
because  he  hath  both  ecclesi- 
astical and  temporal  jurisdic- 
tion. 

By  the  ecclesiastical  laws 
allowed  within  this  realm,  a 
Priest  cannot  have' two  (6)  be- 
nefices, nor  a  (c)  bastard  can 
be  a  Priest.  But  the  King 
may  by  his  ecclesiastical  power 
and  jurisdiction  dispense  with 
both  of  these,  because  they 
be  malaprohibita,  and  notmala 
perse. 


10  H.  7. 18. 
(a)  1  Roll.  657. 
3  Co.  44.  a.  IS 
Co.  17.  Hob. 
17.  Davis  4.  a, 
11H.7.H. 


(6)  Hob.  147. 
{e)  Hob.  147. 


quod  omnes*  Afcbiepiscopi  & 
Episcopi,  &  alii  ordinarii,  qui- 
bus  est  jurisdiotio  episcopalis, 
possint  ex  jure  punire  &  cas- 
tigare-  sacerdotes,  clericos  & 
personas  religiosas,  intra  ju- 
risdictionis  ipsorum  limites, 
quotquot  coram  illis  examina* 
tione,  vel  alia  legitima  proba- 
tione  requisita  per  legem  ec- 
cksiasticam,  convicti  fuerint 
adulterii,  fornicationis,  inces- 
tus,  vel  alicujus  incontinentise 
carnalis,  eosdem  incarcerando, 
et  in  carcere  detincndo,  quam- 
diu  illis  pro  prudentia  visum 
fuerit  juxta  delicti  gravitatem : 
quodque  nullus  prsedictorum 
Archiepiscoporum,  £piscopo- 
rum,  aut  Ordinariorum  in  jus 
vocentur  uUa  actione  de  incar- 
ceratione  injusta  :  sed  quod  in 
causis  praed',  virtute  hujus  sta- 
tuti,sint  omniuoiude  exonerati. 


Rex  est  persona  mixta,  quia 
cum  ecclesiasticam  turn  tempo- 
ralem  jurisdictionem  babeat. 

Per  leges  ecclesiasticas  in 
hoc  regno  approbatas,  unus 
sacerdos  duo  beneficia  habere 
non  potest,  nee  bastardus  sa- 
cris  initiari :  verum  Rex  ec- 
clesiastica  potestate  et  jurisdic- 
tione  quam  habeat,  in  utroque 
dispensare  potest;  quia  mala 
sunt  prohibita,  et  non  mala 
per  se.  . 


In  the  Reign  of  King 
Henry  VIII. 


Regnante  Henrico 
Octavo.   . 


Statateor24  ^^  &^  ^^^  ^^  Parliament  made  'Statuto  Parliament!  habiti  24 
H.  a.  If.  This  the  24th  year  of  King  Henry  Regis  Hen.  octavi  facto  per 
curto"©?'     ^'^^^"  ^^^  ^*  ^^  s^y>  '^y  ^^^     regem,  £piscopos  24.  Abbates 

the  ancient  laws  of  England,  as  manifesUy  appearethby  that  which  hath  been  said.  See  Br.  Abr. 
tit  Presentment  al  Esglisc  pi.  13.  The  Pope  was  permitted  to  d'o  certain  things  within  this 
realm  bx  usivpation,  and  not  of  right,  until  the  reign  of  H.  8.    N^te  in  ikemigmiUediiitm. 
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ft  Priores  29*  (totidem  enim 
tone  erant  domini  Parliamen* 
tarii)  per  omnes  doroinos  tenv- 
porales,  et  communitatem  in 
eodem  Parliamento  dcclaratum 
est,  qnod  cum  ex  variis  hisio- 
riis  ac  cbronicis  antiquiset  fide 
dignis  clarissime  constat,  hoc 
Angliae  regnum  imperiom  esse, 
ft  ha  per  universum  orbem 
tenrarom  habitum  iuisse^  quod 
administratum  ab  uno  sapremo 
capite  et  Rege,  qui'imperialis 
oorone  cjnsdem  dignitatem  & 
itfptan  habet  majestatem,  cui 
oorpas  politicnm,  ex  populo 
ogiitcnnqae  loci  et .  ordinis 
oompactum,  nominibus  eccle- 
siasdcorum  et  laiconim  dis- 
tinctom,  obstrictum  est,  ac  na- 
toralem  submissamqae  obe- 
dientiam  proxime  a  Deo  prsB* 
stare  debet;  cum  ille  etiam 
divini  nttminis  benignitate  & 
gratia,  instnictus  &  munitus  sit 
potestate,  praeeminentia,  au* 
thoritate,  prserogativa  plenaria 
Integra  et  omnimoda,  ad  justi- 
tiam  reddendam  et  jus  deci- 
dendam  omnibus  subditis  & 
lesidentibus  intra  hoc  suum 
regnum,  in  omnibus  causis,  li- 
tibos,  &  contentionibus  ex- 
orientibas&pullulantibus,  intra 
gasdem  limites,  sine  prohibi- 
tione  aut  provocatione  ad  quos- 
▼is  exteros  orbis  terramm  prin-* 
dpes  aut  monarchas:  cum  cor- 
pus item  ecclesiasticum  potes- 
tatem  habeat,quando  ulla  causa 
legis  divinse  vel  ecclesiastics 
disciplinae  in  qusestionem  venit ; 
quod  declaratum,  explicatum, 
&  demonstratum  erat  per  earn 
pned'  corporis  politici  partem, 
qui  ecdesiastici  vocantur,  tunc 
▼uigo  vocitata  Ecclesia  Angli- 
cana,  quse  semper  talis  habita 
et  etiam  agnita,  ut  scientia,  in- 
tegritate,  &  suo  numero  sem- 
per haberetur  &  hodie  habea- 
tur  ex  86  sufficiens  et  idonea 
sine  exterorum  adminiculo,  ad 
dedarandum    et  determinan- 


King  24  Bishops,  29  Abbots 
and  Triors,  (for  so  many  were 
then  lords  of  Parliament,)  *  by    [  ♦  28  b,  ] 
all  the  lords  temporal  and  the 
commons  in  that   Parliament 
assemble^,  it  is  declared,  that 
where  by  divers  sundry  old  au- 
thentic histories  and  chronicles, 
it  was  manifestly  declared  and 
expressed,  that  this  realfn  of 
England  is  an  empire,  and  so 
hath    been    accepted    in   the 
world,  governed  by  one  su- 
preme head  and  King  having 
the  dignity  and  royal  e8ta(;e  of 
the  (a)  imperial  crown  of  the  (a)  Ant.  8.  b. 
same,  unto  whom  a  body  po- 
litic compact  of  all  sorts  and 
degrees  of  people,  divided  in 
terms  and  by  names  of  spiri- 
tualty and    temporalty,   been 
bound  and  ought  to  bear,  next 
to  God,  a  natural  and  humble 
obedience,  he  beinff  also  insti- 
tute and  furnished  by  the  good- 
ness and  furtherance  oi  Al- 
mighty   God,    with    plenary, 
whole,  and  entire  power,  pre- 
eminence, authority,  preroga- 
tive and  jurisdiction,  to  render 
and  yield  justice  and  final  de- 
termination to  all  manner  of 
folks,  resiants,  or  subjects  with- 
in this  his  realm,  in  all  causes, 
matters,  debates,  and  conten- 
tions, happening  to  occur,  in- 
surge  or  begin  within  the  li- 
mits thereof^  without  restraint 
or  provocation  to  any  foreign 
princes  or  potentates  of  the 
world:    the    body      spiritual 
whereof  having  power  when 
any  cause  of  the  law  divine 
happened  to  come  in  question, 
or  of  spiritual  learning,  *that  it   [  *  29  a.  ] 
wais  declared,  interpreted  and 
shewed  by  that  part  of  the  said 
body  politic,  csdled  the  spirit- 
ualty, then  being  usually  called 
the  English  Church,  which  al- 
ways had  been  reputed  and  also 
found  of  that  sort,  that  both 
for  knowledge,  integrity,  and 
sufficiency  of  number,  it  hkd 
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been  always  cfaoagUt,  and  was 
also  at  that  hour  sufficient  and 
meet  of  itself  without  the  in- 
termeddling of   any  exterior 
person  or  persons,  to  declare 
and  determine  all  such  doubts, 
and    to    administer  all   such 
offices  and  duties  as  to  the 
rooms  spiritual  did  appertain : 
for   the    due    administration 
whereof,   and    to  keep  them 
from  corruption,  and  sinister 
affection,  the  King^s  most  noble 
progenitors,  and  the  ancestors 
of  the  nobles  of  this  realm, 
did  more  than  sufficiently  en- 
dow the  said  church  both  with 
honour  and  possessions:  and 
the  laws  temporal  for  trial  of 
property  of  lands  and  goods, 
and  for  the  conservation  of  the 
people  of  this  realm  in  unity 
and  peace,  without  rapine  or 
spoil,  was  and   then  was  ad- 
ministered, adjudged,  and  ex- 
ecuted by  sundry  judges  and 
nrinisters  of  the  odier  part  of 
the  said  body  politic  called  the 
Temporally,  and    both   their 
authorities     and  jurisdictions 
did  conjoin  together  in  the  due 
administration  of  justice,   the 
one  to  help  the  other:    and 
[  *  29  b.  ]    *  whereas^  the  King  his  most 
noble  progenitors  and  the  no- 
bility and'  commons  of  the  said 
realm,  at  divers  and  sundry 
Parliaments,  as  well  in  the  time 
of   King    Edw.   1.    Edw.  3. 
Ricb.  2.  H.  4^.  and  other  noble 
Kings  of   this    reahn,  made 
sundry  ordinances,  laws,  sta- 
tBles,  and  protisions,  for  the 
entire  and  sore  conservation  of 
the  prerogatives,  liberties,  and 
pre-eminences  of  the  said  im- 
perial crown  of  this  realm,  and 
of  the  jurisdiction  spiritual  and 
temporal  of  the  same,  to  keep 
h  m)m  the  annoyance  aa  well 
of  the  See  of  Rome,  as  ftom 
the  authority  of  other  foreign 
potentates,  attempting  the  di- 
minution or  violation  thereof, 


dum  qusecunque  in  quesdoneni 
venermt,  etad  administrandum 
omnia  munia,  quae  ad  spiritu- 
alem  ordinem  spectant :   qum 
ut  quam  commodissime  et  recte 
adhiinistrentur,  et  ipsi  a  c^r* 
ruptione  et  prava  afiectione  de- 
terreantur.  Regis  progenitores 
illustrissimi,  &  proceruih  hu- 
jus  regni     antecessores,   pras- 
dictam    ecclesiam  An^'  cum 
honore,  turn  possessionibus  satis 
superque  dotnrunt :  leges  etiam 
temporales  ad  terrarum  &  bor 
norum  proprietatem  deciden*» 
dhm  &  ad  popidum  hujus  regni 
in  unitate,  pace,  sine  pneda- 
tione  et  expilatione  conservan- 
dum  administrabantur,  &  exe- 
cution! mandabantur  per  diver- 
sos  judices  et  minislros  alterius 
partis  prsefali  corporis  politic!, 
quas  tcmporaiitas  appcilatur,  8e 
tttriusque  anthoritates  &  juris- 
dictiones  in  debita  justiciaead- 
ministratione  mutuo  concurre- 
runt.      Quandoquidem    etaam 
Regis  progenitores  serenissimi, 
regnique  proceres,  &  commu* 
nitas,  variis  et  divereis  Parlia- 
mends,  temporibus  Regis  £.  1. 
E.  3.  R.  2.   H.  4>.   &  aliorum 
serenissimorum    hujus     i*egni 
regum,     varias     ordinadones, 
leges    statuta    et    provisiones 
sanxerint,  ad  solidam  et  salu. 
tarem  praerogativarum,  liber, 
tatum,  pr^eminentiarum  prae- 
fati^  coronae  iroperiaiis  hujus 
regni,   et  jurisdictionum   spi- 
ritual! um  et  temporalium  ejus* 
dem  conservationem,  ut  deien- 
deretuvtam  a  detrimentis  qu^ 
a  sede  Romana  imminebant, 
quam  ab  authoritate  al!orum 
principnm  exterorum,  qui  ean- 
dem  imminuere  aut  violare  ma- 
chinarentur,    quoties'  singulis 
temporibus     ejusmodi    detri- 
m^ntaaut  maehinadones  pro^ 
spicerentur  aut  detegerentur ; 
quamvis  autem  statuta  ilia  sa« 
lutaria  et  ordinadones  tempo- 
ribus serenissimorum  progeni- 
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tomm  Regis,  ad  authocitatem 
&  pnerogativam  prsBfatas  co- 
rone  imperialis  £rinandam 
frda  fberint,  ut  jam  antea  dic- 
tum :  nihilominus  ^x  quo  ilia 
&Cta  fiierint,  quamplurima  iD- 
commoda  etpericula  oon  pkind 
proTisa  in  superioribus  illis  sta- 
totis  et  urdinationibiu  puUula^ 
riot  per  appcliaiiones  ad  sedem 
JKomanam  in  causis  testamen- 
tariia,  roatrimonialibus,  divor- 
iiis,  jure  decimarum,  oblationir 
bos  et  obventionibiu,  non  so- 
lam  ad  perturbationem,  irexa- 
tionem,  et  impensas  Regtae 
^elsitndinis  et  quam-plurimo- 
•fum  ejus  subditoruiu  et  resi- 
dentiom  in  hoc  regno ;  verum- 
etiam  ad  magnam  protrac- 
^onem  et  impeditionem  in 
caotts  illis  vere  et  brevi  tem- 
pore deddendis :  qaoniam  oui 
ad  Romanam  .curiam  appelfar 
runty  idplenimque  fecerunt,  ad 
joatitiam  protelandam;  cum- 
qoetantamjerat.interTallum  in- 
ter hoc  r^num.et.Romam,  ut 
neeessariae  probationesex  oectfi 
causae  scien  tia  tam  perfecte  ha^- 
beri  ant /testes  tam  recte  exami- 
nari  non  poasent,  quam  intna 
hoc  regnom;   osque  adeo,  ut 

Jiiillts  apyrlhtionibus  diTexat^ 
erint  nollom  pleruroque  cfr- 
rocdiani  snia  malis  invenerixtt. 
XJnde  JUac,  regai  procero.  et 
commamtaBperpendeDtesiDa^ 
naa  enormitates,  pericula,  pror 
craatioationes  et  detrimenta, 
quae  tamrsuae  celsitudioi,  quam 
aois  pnoceribua,  ^ubditis,  et 
mtra  regnom  aumn  residentt- 
bua,  in  prascf  cauds  teatamen- 
tariia,  jnotrimonialibua,  divor- 
tiia,  decimia  oUationibuaetob- 
Tentionibua,  indieaoxorirentttrf 
rerio  aoo  Btsensu  et  domino- 
>»>  tpirituidiain  M  tempora. 
limn,  nee  non  oommunitatia 
consensu  In  plcno  Barliamento 
sciyemot,  aanxccunt,  et  siatuer 
runt,  quod  omnea  causae  testa- 
mentariae,   matrimonialea,  di- 


ss often  and  from  time  to  time 
as  any  auch  annoyance  or  at- 
tempt might  be  known  ca*  .es- 
pied: and  notwithstanding  the 
said  good  statutes  and  ordi- 
nances made  in  the  time  of 
the  King's  moat  noble  progeni- 
tors, in  preservation  .of  the  au- 
thority and  prerogative  'of  the 
said  imperial  crown  as  afore- 
said :  yet  nevertheless  sithence 
the  .making  of  i  the  said  good 
statutea  and  ordinances  divers 
and  sundry  inconveniences  and 
dangersnotprovidedfor  plairiLy 
by  the  said  former  acts,  statutea, 
and  ordinances,  have  risen  and 
sprung  by  reason  of  appeals 
sued  out  of  this  realm  *  to  the  [  *  SO  a.  ] 
See  of  Rome,  in  causes  testa- 
mentary, causes  of  matrimony 
and  divorces,  right  .of  tithes, 
oblations  and  obvenuions,  not 
only  to  the  great  inquietation, 
vexation,  trouble,  .costs  and 
charges  of  the  ELing's  highneaa 
and  many  of  hia  subjecta  and 
resiants  in  this  his  realm,  but 
also  to  the  great  delay  and  let 
io  the  true  and  speedy  deter- 
mination of  the  said  causes ; 
forasmuch  as  .the  parties  ap- 
pealing to  the  said  court  of 
•Rome,  most  commonly  did  this 
same  ,for  delay  of  justice :  juid 
forasmuch  as  the  great  diatanoe 
of  way  was  so  &r  ^out  .of  this 
ixalm,  so  that  the  necessary 
pjroo&  nor  the  .true! knowledge 
of  the  cause  could  neither  be 
so  .well  known,  or  the  witnesses 
there  so  well  examined,  as 
within  this  realm;  90  that  the 
parties  grieved  by  means  of  .the 
said  ^>peal8,  were  most  times 
without  remedy.  In  consider- 
ation Jthereo^  .the  JKing,  ibis 
nobks  and  commons,  consider- 
ing the  great  enormities,  da- 
mages,, long,  delays,  and  hurts, 
that  as  well  to  his  highness  as 
tohianoblesubjects,  commons, 
and  resiants  of  this  his  realm, 
in  tbe.saidcauses  testamentaryt 
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canses  of  matrimony  and  di- 
vorceS)  tithes,  oblations  and 
obventions,  did  daily  ensue, 
did  therefore  by  bis  royal  as- 
sent, and  by  the  assent  of  the 
Lords  Spiritual  and  Temporal, 
and  the  Commons  *  in  that 
Parliament  assembled,  and  by 
authority  of  the  same,  enact, 
establish,  and  ordain,  that  all 
causes  testamentary,  causes  of 
matrimony,  and  divorces, 
rights  of  tithes,  oblations,  and 
obventions,  the  knowledge 
whereof  by  the  goodness  of 
Princes  of  this  realm,  and  by 
the  laws  and  cus^ms  of  the 
same,  appertained  to  the  spi- 
ritual jurisdiction  of  this  realm, 
then  already  commenced,  mov- 
ed, depending,  being,  happen- 
ing, or  hereaAer  coming  in 
contention,  debate,  or  question 
within  this  realm,  or  within 
any  of  the  King's  dominions, 
or  marches  of  the  same,  or 
elsewhere^  whether  they  con- 
cern the  King,  his  heirs,  or 
successors,  or  any  other  sub- 
jects or  resiants  within  this 
realm,  of  what  degree  soever 
they  be,  should  be  from  thence- 
forth heard,  examined,  dis- 
cussed, clearly,  finally,  and  de- 
finitively adjudged  and  deter^ 
mined  within  the  King's  juris- 
diction and  authority,  and  not 
elsewhere,  in  such  courts  spi- 
ritual and  temporal  of  the 
same^  as  the  natures,  condi- 
tions, and  qualities  of  the 
causes  and  matters  aforesaid  in 
contention,  or  thereafter  hap- 
pening in  contention  should 
require,  without  having  any 
respect  to  any  custom,  use,  or 
sufferance,  in  hinderance,  let 
or  prejudice  of  the  same,  or 
to  any  other  thing  used  or  suf- 
fered to  the  contrary  thereof, 
♦by  any  other  manner,  per- 
son or  persons,  in  any  manner 
or  wise:  any  foreign  inhlbi- 
tlpns,  appeals,  sentences,  sum- 


vortia,  jus  decimarum,  oblati- 
onumetobventionum,  quorum 
cognitio  ex  beneficentia  princi- 

tmm  hujus  r^ni,  et  ex  gusdem 
e^bus  et  consuetudinibus  ad 
spiritualem  hujus  regni  juris- 
dictionem  spectarunt,  tunc  ex- 
ortse  &  dependentes,  vel  exori- 
tura  in  posterum,  controversy 
aut  controvertendsein  hoc  reg- 
no, vel  in  ulHs  Regis  dominiis, 
aut  eorundem  limitibus  vel 
alibi,  sive  ab  Rcgem  ipsum, 
ejus  hsredes  vel  successores 
vel  quemvis  alium  subditorum, 
aut  intra  hoc  regnum  residen- 
tium,  cujuscunque  loci  vel  or- 
dinis  spectent,  jam  inde  au- 
diantur,  examinentur,  discep- 
tentur,  clare,  finalit^r  et  defini- 
tive adjudicentur  &  determi- 
nentur  intra  Regis  jurisdictio- 
nem  et  authoritatcm,  nee  alibi, 
in  ejusmodi  curiis  ecclesiasticis 
et  temporalibus  ejusdem,  juxta 
causarumquassunt  controverssD 
et  controvertendae  naturam, 
conditiones  &  qualitates,  nul- 
la habita  ratione  cujuscunque 
consuetudinis  aut  tolerationis, 
vel  rei  in  contrarium  usitatae 
aut  tolerate  in  earundem  ob- 
staculum,  impedimentum,  aut 
pranudicium,  quocunque  alio 
modo  quibuscunque  personis 
quovis  pacto ;  quibuscunque 
exteris  inhibitionibus,  appeUa- 
tionibus,  restrictionibus,  judi- 
ciis,  vel  uUis  aliis  processibus 
vel  impedimentis,  cujuscunque 
naturae,  nominis,  qualitatis, 
fuerint,  a  sede  Romana,  aut 
quibuscunque  curiis  exteris  aut 
orbis  terrarum  principibus,  aut 
ex  hoc  regno  aut  R^is  domi- 
niis, aut  eorundem  limitibusad 
sedem  Romanam,  vel  ad  alias 
quascunqne  curias  extents,  aut 

[^rincipes,  ad  ejusdem  obstacu- 
um  aut  impedimentum,  uUo 
modo  non  obstantibus,  ut  ex 
eodem  statuto  clare  elucet. 
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Ex  statuto  Parliamentario 
anno  25  Henrici  octavi,  per 
Regem,  dominos  spirituales, 
temporales,  ac  coromunitatem 
in  Farliamento  convenientes, 
declaratam  est,  quod  neque 
Rex,  sui  hasredes,  succes* 
sores  hujus  regni  Reges,  ne- 
qne  nlli  sabditi  hujus  regni, 
ant  alionim  ejus  dominiorum 
qaornrocunque  jam  inde  pete- 
rent  a  Pontiflce  Romano,  vel 
sede  Romana,  vel  authoritate 
qasdem,  vel  alicujus  praslati 
hujus  regni,  vel  ab  aliqua  per- 
sond  sive  personis,  qui  inde 
aothoritatem  habent,  aut  prse- 
tendunt,  venias,  dispensationes, 
oomposif iones,  facultates,  con- 
cessiones,  rescripta,  delega- 
tiones,  ant  alia  instrumenta  aut 
Bcripta  cujuscunque  generis, 
Dominis,  naturae,  aut  qualitatis, 
Vila  de  causfi  vel  re,  pro  qua  ulla 
▼enia,  dispensatio,  compositio, 
fftcultas,  concessio,  rescriptum, 
delegatio,  instrumentum,  aut  a- 
lind  scriptum,qu»hactenus  usi* 
tata  fuerant,  et  a  sede  Romana 
impetrari  consueverant :  neque 
pro  quibuscunque  aliis  veniiF, 
dispensation  ibus,  compositioiii- 
bos,  facultatibus,  concessioni- 
bos,  rescriptis,  del^ationibus 
Tel  aliis  quibuscunque  instru- 
Bientis  aut  acriptis,  quae  neces- 


Stat.toH.  8. 
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mons,  citations,  suspensions, 
interdictions,  excommunica- 
tions, restraints,  judgments  or 
any  other  process  or  impedi- 
ment, of  what  natures,  names, 
qualities,  or  conditions  soever 
they  be,  from  the  See  of  Rome, 
or  any  other  foreign  courts  or 
potentates  of  the  world,  or 
from  and  out  of  this  realm,  or 
any  otherthe  King's  dominions 
or  marches  of  the  same,  to  the 
See  of  Rome,  or  to  any  other 
foreign  courts  or  potentates, 
to  the  let  or  impediment  there- 
of, in  any  wise  notwithstand- 
ing, as  by  the  said  act  appear- 
eth. 

By  an  act  of  Parliament  in  25 
H*  8.  it  is  declared  by  the  King, 
the  Lords  Spiritual  and  Tem- 
poral, and  the  Commons  in 
that  Parliament  assembled ; 
that  neither  the  King,  his  heirs, 
nor  successors  Kings  of  this 
realm,  nor  any  of  his  subjects 
of  this  realm,  nor  of  any  other 
his  dominions,  should  from 
thenceforth  sue  to  the  said  Bi- 
shop of  Rome  called  the  Pope, 
or  to  the  see  of  Rome,  or  to 
any  person  or  persons  having 
or  pretending  any  authority  by 
the  same,  for  licences,  dispen- 
sations, impositions,  faculties, 
grants,  rescripts,  delegacies,  or 
any  other  instruments,  or  writ- 
ings, of  what  kind,  name,  na^ 
ture,  or  quality  soever  ♦they  be  [  •  31  b.  ] 
of,  for  any  cause  or  matter,  for 
the  which  any  licence,  dispen- 
sation, composition,  faculty, 
grant,  rescript,  delegacy,  in- 
strument, or  other  writing 
theretofore  had  been  used  and 
accustomed  to  be  had  and  ob- 
tained at  the  see  of  Rome,  or 
by  authority  thereof,  or  of  any 
prelate  of  this  realm :  nor  of 
any  manner  of  other  licences, 
dispensations,  compositions,  fa- 
culties, grants,  rescripts,  dele- 
gacies, or  any  other  instru- 
menta or  writings,  that  in  causes 


teir 
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of  DeoetsiCgr  might  lawfully  be 
gfanted  without  joffending  «f 
the  holy  acriptjire  HQd  iawsiif 
Gody  biit  Aat  from  jtheqcefortk 
ewirry  Boeh  lioenec^  di^peiiifi^* 
tiofi,      cooiposition*     ^fiiculty, 
grant,  reacript,  delegacy,  m. 
strumeiiti  aiia   other  writii^ 
afiire  naoied  and  mentioiied  nc^ 
oeBsary  tar  the  Kiog*  hk  heii^ 
and  aucceBSorsi  and  his  and 
A^r  people  aud  steels,  upon 
due  eKamination  of  the  causes 
and  qtialities  of  the  persons 
proearing  such  dispensations^ 
Uoeoces,  eompositioBs,  fiicul- 
ties,  graats,  rescripts,  delega- 
cies, instruments,  or  other  w;rit«- 
ings^  should  be  granted*  bad, 
and  obtained  fixim  iifs^to  tme 
wiihin  this  Us  noalmy^and  other 
his  ^ominioDs,  aad  iiot  «!«&- 
where,  in  .  manaer  and  forai 
GsUowing^  and  «•!;  oliberwise, 
diat  is  to  aagr.:  the  Arcihbishc^ 
of  iCanterbory,  for  the  dipe !be- 
[  *  32  a.  ]^  rng,  and  ^^his  auccessco^s,  shoiild 
have  power  and  aiilihoirity  from 
tiaie  Jo  time  l^  their  di^ose^ 
tions,  to  give,  gri^,  and  dia^ 
pose  by  an  inntriiment  under 
the  seal  of  (the  said  Archbishop, 
unto  the  £ing  and  «nto  Jiis 
heurs  md  aitcceascvrs  King9  of 
this  nealm,  as  well  all  manner 
such    liesnaas,    dispemsati/dns^ 
eompoBitkms,  fiKmltiieiii  ^p^B^ 
NacrjptSy    delfid^eies,    ap^truf- 
BientB,.«id.aIl  other  vmtingSj 
for  caiisas  not  being  .contmiy 
orrqNigoant  to  theiioly  sorip- 
tares  and  laws  crf'iGod,  as  tbere- 
toibre  had  faeeo  usedi  and  ac«> 
customed  ito  be  had  md  ob- 
tained by  the  King,  or  any  his 
most  Boble  progenitors,  or:any 
of  bis  or  their  sutgecls  at  the 
see  of  aRome,  ,of  any  ipeiaw  or 
persons  by  autbocity  of  the 
same;  and  all  other  «liceoQeSf 
dispensations,  fiicultiei^  oomr 

CMitioas,  grants  rescripts,  de- 
gacies,  instsuments,  and  other 
writingB,  in^  i&^  and  apoa  aU 


sitatis  causa  ex  jure,  sfne'sa- 
crarum   literarum    aut    legum 
divinarum  prasjudicio  concedi 
poCerant ;  sed  quod  jam  inde 
quaelibet  qosmodi  venia»  dis- 
pensatio,  composttio,  facultas, 
concessio,  rescriptum,  delega^ 
tio,     instrumentum,    aut    ah'a 
scripta  praenominata  et  memo- 
rata,   Kegi,  suis  hseredibus  et 
successoribus,  subditisque  suis, 
examinatione  debita  causarum 
et  qualitatum  eorum,  qui  ejus- 
modi    dispensationes,    vcnias, 
compositiones,  facultates,  con- 
cessiones,     rescripta,    delega- 
tiones,    instrumenta,  vel    alia 
scripta  procurant,  concederen- 
tur^  baberentur,  et  impetraren- 
tpr  deinoeps  intra  hoc  suum' 
regfHim  etiiljasua  dominia^  ^i 
noH  alibi,  juxta  formam  qani* 
bic  snbjicitur  et  nan  aliter^  y\9^  > 
Arehippiscopns    CAi^tuarJensitt 
qiH  pro  tempore  fperit,  et  igiHT 
suQpessorsfsdeinccyos  potestatirm  ^ 
Qt  authoritatem  babeent,  pron^ 
ipsis  visum  fu.Qril^  dandi,  con<« 
cedeadif   iCt    disponendi*    per  ' 
inatr.amentuai  sub  ^foAem  Ai^ 
chiepis0epali  sigillo,  Eegi,  4|C^ 
ejus  bgsredibus  et  snccessoribiia 
hujus  cegni  Regibus,  tam  ooi-'  < 
nimpdas  ejusmodi  licencias,  ve^ 
nias^  diipensatione^  con^XMd- 
tione^  fapultateSfConpess^es^v 

ceacriptas,.dplegatiQQes,  instra- 
mentl^  et  qusavis  al^  script^ 
de  causis  sacris  scripturis,  .^ 
divinis  Jegib\is  pon  contradi- 
cenlibuji,  qu^e  hacteiHis  impe- 
Urari  ^olita  sunt  per  Regem  et 
serenissipDO^  progenitores,  vel 
quemvis  illorum  subditiim,  a 
sode  Jlpmanavvel  a  quaciinq^e 
persona,  authoritate  eJMsdems 
neqnon  quaslihet  alias  F^iaib 
dispensatiope%  facultates  com^ 
positipneq,  concessioner  are- 
scripta,  delegpatiooes,  inslru-. 
menta,  et  qussvis  alia  scripta*  ' 
^use  in  ^usmodi  causiset  rebus 
amgiilis  ad  R^gis,  auornin  hs»- 
reoutn  ^  successorum  rboogreai 
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et  secoritatemy  hajusque  r^ni 
opalendam  et  emolumentum 
HDt  coDsentanea  et  necessaria; 
ita  tameD,  quod  pnefatos  Af- 
chiqpiscopus  aut  gus  succes- 
foresy  Dollo  modo  ulla  de  causa 
mt  redivini  numiois  legibus  re- 
pognante,  aliquam  dispensatio- 
Dem,  veniam,  rescriptum,  aut 
quodvis  aliud  scriptum  prius 
memoratum  concedet,  ut  ex 
eodem  statute  clarissime  patet 


Si  quis  quferat)  qui  canones, 
ccNistitutiones,  ordinatioues,  et 
qmodi  provinciales  vires  intra 
DOC  regnum  habeant;  respon- 
deos  Parliamentaria  authoritate 
jodicatain  et  sancitum  esse» 
quod  qusB  geoerali  consensu  et 
consnetud'  intra  hoc  regnum 
approbantur  et  regni  leffibus, 
statatis,  et  consuetudin^  non 
adversantur,  neque  RegisB  prae- 
rogativae  fraudi  sunt,  vim  saam 
etvirtutem  intra  hoc  regnum 
baben^  at  cgusd*  Regis  leges 
•cfleiiasticaB,  Cum  autem,  ut 
ooasensna  et  consuetudo  hos 
canones  comprobaverint,  ita 
procoldubio  general!  totius 
rcgoi  consensu  quivis  eorum 
canooum  corrisi,  adaugeri,  ex- 
pUcariy  aut  aorogari  possit 
Verbf  gratia,  decretum  exstat, 
quod  ainffttli  clerici,  qui  sacris 
mlo  modo  sunt  initiati,  pro 
causia  criminalibus  coram  ju- 
dice  temporali  exempti  essent. 
Hoc  decretum  nullas  in  An« 
glii  vires  nnquam  habuit*  Pri- 
mikm»  quia  nunquam  generali 
oootensu  in  hoc  regno  accep« 
turn  et  approbatum  erat«  Se- 
cundd^  quod  regni  legibus  ad- 
▼ertabaturi  ut  ex  innumeris 
exemplis  luce  clarius  est.  Ter- 
ti^  quod  contra  Regiam  prs^ 
rogativam  et  majestatem  erat, 
qaod  allqnis  subditus  infra  hoc 
Tegnum  legibus  hujus  regni 
DOD  subjaoeret. 

▼OL.  III. 


such  causes  and  matters  as 
should  be  convenient  and  ne- 
cessary to  be  had  for  the  ho- 
nour and  surety  of  the  King, 
his  heirs,  and  successors,  and 
the  wealth  and  profit  of  this 
his  realm :  so  that  the  said 
Archbishop,  or  any  of  his  suc- 
cessors, in  no  manner  wise 
should  grant  any  dispensation, 
licence,  rcj^cript,  or  any  other 
writing  before  rehearsed,  for 
any  cause  or  matter  repugnant 
to  the  law  of  Almighty  God,  as 
by  the  said  act  also  appeareth. 
*If  it  be  demanded  what  ca- 
nons, constitutions,  ordinances, 
rand  synodals  provincial,  are 
still  in  force  within  this  realm; 
I  answer  that  it  is  resolved  and 
enacted  by  authority  of  Par- 
liament, that  such  as  [have  been 
allowed  by  general  consent 
and  custom  within  the  realm, 
and]  are  not  contrariant  or  re- 
pugnant to  the  laws,  statutes, 
and  customs  of  the  realm,  nor 
to  the  damage  or  hurt  of  the 
King's  prerogative  royal,  are 
still  in  force  within  this  realm, 
as  the  King's  ecclesiastical  laws 
of  the  same  (a).  Now,ascon8ent 
and  custom  hath  allowed  these 
canons,  so  no  doubt  by  general 
consent  of  the  whole  realm, 
any  of  the  same  mav  be  cor- 
rected, inlarged,  explained  or 
abrogated.  For  example,  there 
is  a  decree  that  all  clerks 
that  have  received  any  manner 
of  orders,  greater  or  smaller, 
should  be  exempt,  pro  causis 
criminalibus  before  the  tempo- 
ral judges.  This  decree  never 
had  any  force  within  England : 
first,  for  that  it  was  never  ap- 
proved and  allowed  of  by  ge- 
neral consent  within  the  realm : 
secondly,  it  was  against  the 
laws  of  the  realm,  as  it  doth 
appear  by  infinite  precedents : 
thirdly,  it  was  against  the  pre- 
rogative and  sovereignty  of  the 
King  that  any  subject  within 


Njte. 


[  ♦  32  b.  ] 


Tlie  words  be- 
tween the 
brackets  are 
not  in  Stat.  S5 
H.  8.  cap.  19. 
$  7.  but  words 
tantaniount  are 
contained  in 
the  expired  act 
25  H.  8.  cap. 
16. 


(a)  Vid.  Co. 
Lit.S44.  a. 
MiddUton 

Crafta, 
f  Atk.  669. 
3  Wils.  185. 
Vol.  ▼!.  p.  415. 

This  appeareth 
by  the  resolu- 
tion of  all  the 
Judji^es  in  7  H. 
8.  Lib.  Kelw. 
fol.  18.    And 
this  was  long 
before  any  act 
of  Parliament 
was  made 
against  foreign 
jurisdiction  by 
King  H.  8. 
Note  in  the 
original  edilion. 

Pars.  Answ. 
535,  ^c. 
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[  *  38  a.  ]   this  realm  ^should  not  be  sub- 
ject to  the  laws  of  this  realm. 


In  the  Reign  of  Queen 
Elizabeth. 

The  statute  of   Bt    the    act    of    Parliament 

beUi"**"^^***'  (^^^''^"PO"  ^^^  principal  case 

then  in  question  partly  de- 
pendeth)  made  in  the  first 
year  of  the  reign  of  the  late 
Queen  Eh'zabeth,  it  is  declar- 
ed ;  that  where  in  the  time  of 
the  reign  of  King  Henry  the 
Eighth,  divers  good  laws  and 
statutes  were  made  and  esta- 
blished, as  well  for  the  utter 
extinguishment  and  putting 
away  of  all  usurped  foreign 
powers  and  authorities  of  this 
realm,  and  other  her  domi- 
nious  and  countries,  as  also  for 
the  restoring  and  uniting  to  the 
imperial  crown  of  this  realm, 
the  ancient  jurisdiction,  autho- 
rities, superiorities,  and  pre- 
eminences, to  the  same  of  right 
belonging  and  appertaining; 
by  reason  whereof  her  most 
humble  subjects,  from  the  25th 
year  of  the  said  King  Henry 
the  Eighth,  were  continually 
kept  in  good  order,  and  were 
disburdened  of  divers  great  and 
intolerable  charges  and  vexa- 
tions, before  that  time  unlaw- 
fully taken,  and  exacted  by 
such  foreign  power  and  autho- 
rity, as  before  that  was  usurp- 
ed ;  and  to  the  intent,  that  all 
usurped  and  foreign  power  and 
authority,  spiritual  and  tempo- 

[  *  33  b.  ]  ral,  miglit  •for  ever  be  clearly 
extinguished,  and  never  be 
used  or  obeyed  within  this 
realm,  or  any  other  her  domi- 
nions or  countries ;  it  was  by 
the  authority  of  that  Parlia- 
ment enacted,  that  no  foreign 
Prince,  person,  prelate,  state  or 
potentate,  spiritual  or  tempo- 
ral, should  at  auy  time  after 


Regnante  Elizabetha. 


Statuto  Parliament©  (ex  quo 
causa  principalis  tunc  contro- 
versa  partim  dependet)  sancito 
anno  primo  regni  Elizabethan 
declaratum  est;  qiiod  cum  reg- 
nante Henrico  Octavo  variae 
leges  salutares,  et  statuta  lata 
et  sancita  erant,  tam  ad  extir- 
pandam  et  penitus  tollendam 
omnimodam  usurpatam  et  ex- 
teram  potestatem  et  authorita- 
tem  ex  hoc  regno,  et  aliis  ejus 
dominiis  et  territoriis,  quam  ad 
restituendam  et  aduniendam 
antiquam  jurisdictionem,  au- 
thoritatem,  superioritatem,  et 
praseminentiam  hujus  regni 
coronae  imperiali,  quae  de  jure 
ad  eandem  speciant  et  perti- 
nent; unde  ab  anno  25.  ejusdem 
Regis  Henrici  Octavi  subditi 
hujus  regni  devotissimi,  ordine 
et  recte  in  officio  contineban- 
tur,  et  quamplurimis  magnis  et 
intolerandis  expensis  et  moles- 
tiis  liberati  fuerint,  quibus  an- 
tea  injuste  oppressi  et  conflic- 
tali  fuerint,  per  potestatem  et 
authoritatem  exteram  eo  us- 
que usurpatam ;  utque  omni- 
moda  usurpata  et  extera  potes- 
tas,  authoritasque  spiritualis  et 
temporalis,  in  perpetuum  ex- 
terminaretur,  et  nunquam  in 
hoc  regno  vel  aliis  (jus  dominiis 
aut  tirritoriis  sit  in  usu,  aut 
observetur ;  authoritate  ejus- 
dem Purliamenti  scitum  et  san- 
citum  erat:  quod  nullus  exterus 
princeps,  prelatus,  status  vel 
dynasta  spiritualis  aut  tempo- 
ralis, a  postremo  die  sessionis 
hujus  Parliament!,  uUa  potes- 
tate  et  jurisdictione,  superiori- 
tate,  authoritate,  praeemincn- 
nentia,  aut  privilegio  spirituali 
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aut  ccclcsiastico  intra  hoc  reg^ 
niiin,  aut  alia  Reginse  duminia 
ant  territoria,unquam  uteretur, 
frueretur,  auteadem  exerceret; 
sed  quod  deinceps  eadem  in 
perpetuum  ex  hoc  regno  et  aliis 
ejusdominiis  in  astern  um  extLT- 
minarentur,  quocunque  statuto, 
ordinatione,  con8uetudine,con- 
stitatione,  aut  ^re  quavis  alia 
Don  obstante.  Eadem  etiam 
authoritate  Parliamentaria  sci- 
tum  et  sancitum  erat,  quod 
ejusmoili  jurisdictione,  privile- 
gia,  superioritates,  praeemi- 
nentias  spirituales  vel  ecciesi- 
asticae,  quae  per  allquam  spiri- 
toalem  vel  ccclesiasticani  au- 
tboritatem  hactenus  in  usu  es- 
sent,  vel  de  jure  espe  possent, 
ad  visitationem  ecclesiastic!  sta- 
tos  spirltualium,  atque  ad  ejus- 
dem  etiam  status  et  ejus  modi 
personarum,  atque  etiuin  om- 
nium error*  heresium,  bchisma- 
torn  abusuum,  ofFensarum,  con- 
temptuumy  et  enormitatum  re- 
formationem,  co^rtionem  et 
correctionem,  imperiali  hujus 
regni  coronae  adunirentur  et 
adnecterentur.     Quodque  Ke- 

Eina,  hasredes  et  successores, 
ujus  Regni  Reges  et  Ucginae, 
virtute  hujus  statuti  pleiiariam 
potestatem  et  authoritatem  ha- 
berent  per  literas  patentes  sub 
magno  Anglian  sigilio,  assig- 
nandi,  nominandi,  et  authori- 
tate instruendi,  quando  et  quo- 
ties  et  quamdiu  Regina&)  iio^- 
redibus  suis  vel  l)ujus  regni 
succcs»soribus  visum  tiiit,  ejus- 
modi  personam  aut  pcrsonas 
nativas  ad  exerccndurn  et  exe- 
queodum  sub  praed'  Rcginn, 
hsredibus  suis  vel  succes^ori- 
bus,  omnimodas  jurisdictiones, 
privilegia  et.  prceeminentias 
qaoTis  modo  ad  aliquam  spiri- 
taalem  vel  ecclesiasticam  juris- 
dictiouem  pertineutes  intra  haec 
Aoglias  et  Hibernias  rcgna,  aut 
(pioivU  alia  ipsius  domioia  vel 


f2 


the  last  day  of  that  session  of 
Parliament  use,  enjoy,  or  exer- 
cise any  manner  of  power,  ju- 
risdiction, superiority,  autho- 
rity, pre-eminence,  or  privi- 
lege, spiritual  or  ecclesiastical, 
within  this  realm,  or  within  any 
other  the  Queen's  dominions 
or  countries,  that  then  were, 
or  hereafter  should  be;  but 
from  thenceforth  the  same 
should  be  clearly  abolished  out 
of  this  realm,  and  all  other  her 
dominions  for  ever;  any  sta- 
tute, ordinance,  custom,  coiw 
stitution,  or  any  other  matter 
or  cause  whatsoever  to  the  con- 
trary in  any  wise  notwithstand- 
intr.  And  it  was  then  also 
established  and  enacted  by  the 
authority  of  that  Parliament, 
that  such  jurisdictions,  privi. 
leges,  superiorities,  and  pre- 
eminences, spiritual  or  ecclesi- 
astical, as  by  any  spiritual  or  ec- 
clesiastical power  or  authority, 
had  heretofore  been,  or  mii^ht 
lawfully  be  exercised  or  used 
for  the  visitation  of  the  eccle- 
siastical state  and  persons,  and 
for  reformation^ order,  and  cor- 
rection of  the  same,  and  of 
all  *manner  of  errors,  heresies,  [  •34  a.  ] 
schisms,  abuses,  offences,  con- 
tempts, and  enormities,  should 
for  ever  by  authority  of  that 
Parliament,  be  united  and  an- 
nexed to  the  imperial  crown 
of  this  realm.  And  that  the 
Queen,  her  heirs  and  succes- 
sors, Kings  or  Queens  of  this 
realm,  should  have  full  power 
and  authority  by  virtue  of  that 
act,  by  letters  patent  under  the 
great  seal  of  England,  to  as- 
sign, name,  and  authorize,  when 
and  as  often  as  the  Queen, 
her  heirs  or  successors  should 
think  meet  and  convenient,  and 
for  such  and  so  long  time  as 
should  please  the  Queen,  her 
heirs  or  successors,  such  person 
or  persons  being  natural  bora 
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subjects  to  the  Queen,  her  heirs 
or  successoc^,  as  the  said  Queen 
her  heirs  or  successors  should 
think  meet,  to  exercise,  use, 
occupy,  and  execute,  under  the 
said  Queen  her  heirs  and  suc- 
cessors, aU  manner  of  jurisdic- 
tions, privileges,  and  preemi- 
nences, in  any  wise  touching 
or  concerning  any  spiritual  or 
ecclesiastical  jurisdiction  with- 
in these  realms  of  England  and 
Ireland,  or  any  other  her  do- 
minions or  countries,  and  to 
visit,  reform,  redress,  order, 
correct,  and  amend,  all  such 
errors,  heresies,  schisms,  abuses, 
offences,  contempts,  and  enor- 
mities whatsoever,  which  by 
[  •  34  b.  ]  any  manner  of  spiritual  or  •ec- 
clesiastical power,  authority, 
or  jurisdiction,  could  or  might 
lawfully  be  reformed,  ordered, 
redressed,  corrected,  restrain- 
ed, or  amended,  to  the  pleasure 
of  Almighty  God,  the  increase 
of  virtue,  and  the  conservation 
of  the  peace,  and  the  unity  of 
this  realm  :  and  that  such  per- 
son or  persons  so  to  be  named, 
assigned,  authorized,  and  ap- 
pointed by  the  said  Queen,  her 
heirs  or  successors,  after  the 
said  letters  patent,  to  him  or 
them  made  and  delivered  as  is 
aforesaid,  should  have  full 
power  and  authority  by  virtue 
of  that  act,  and  of  the  said  let- 
ters patent  under  the  said 
Queen  her  heirs  or  successors, 
to  exercise,  use,  and  execute 
all  the  premises  according  to 
the  tenor  and  effect  of  the  said 
letters  patent,  any  matter  or 
cause  to  the  contrary  in  any 
wise  notwithstanding,  as  by  the 
said  act  also  appeareth. 

It  was  adjudged  in  the  Court 
of  Common  Pleas,  by  Sir  James 
Dyer,  Weston,  and  the  whole 
Court,  that  a  Dean  or  any 
other  ecclesiastical  person  may 
resign,  to  the  King  (as  (a)  di- 


It  Elic.  Reg. 
Dyer. 


territoria:  atque^etiam  ad  visi- 
tand',  reformandum,  ordinan- 
dum,  corrigendum,  et  emen- 
dandum  omnes  errores,  haere- 
ses,  schismata,  abusus,  offen- 
sas,  contemptus,  et  enormitates 
quascunque  quae  spirituali  vel 
ecclesiastica  aliqua  potestate, 
authoritate  vel  jurisdictione, 
reformari,  ordinari,  corrigi, 
coerceri,  vel  emendari  legitime 
possint,  ad  divini  nuroinis  glo- 
riam,  virtutis  incrementum,  et 
pacis  unitatisque  in  hoc  regno 
conservationeni.  Porro  quod 
ejusmodi  persona  vel  personam 
nominandse,  assignandas,  au- 
thoritate instruendae  et  insti- 
tuendseperpraefatam  Reginam, 
hasredes  vel  successores,  post- 
quam  prsed'  liters  patentes  ipsi 
nierint  confect®,  et  ipsi  vel 
ipsis  in  manus  traditae,  ut  jam 
.dictum  est,  virtute ejusdem  sta* 
tuti  et  literarum  patentium, 
plenariam  potestatem  et  au- 
thoritatem  haberent  exercendi 
et  exequendi  omnia  praemissa 
sub  prsedict'  Regina,h8Bredibus 
vel  successoribusy  juxta  prse- 
dictarum  literarum  patentium 
tenorem  et  sententiam,  quavis 
re  aut  causa  in  contrarium  non 
obstante,  ut  ex  eodem  statuto 
est  etiam  perspicuum. 


(a)  Bnlstr.  4. 


De  communium  placitorum 
tribunali  per  dominum  Jaco- 
bum  Dyer,  Weston,  &  univer- 
sam  curiam  pronunciatum  erat 
quod  decanus  vel  quaevis  alia 
persona  ecclesiastica  Regi  pos- 
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sit  resim&re,  (ut  nonnulli  Regi 
Edwardo  sexto  resignanintOeo 
quod  supremi  ordinarii  potes- 
tatem  babaerit. 

Ab  anno  regni  Reginae  E- 
lizab*  primo  usque  ad  undeci- 
mam  nemo  quocanque  fuerit 
de  Christiana  religione  persaa- 
stone,  ad  rem  divinflrm  in  An* 
glicana  ecclesia  publice  cele- 
bratam,  et  in  sacrosancto  et 
certissimo  Dei  verbo  fundatam, 
et  pnblica  authoritate  intra  hoc 
rqpnm  confirmatam  accedere 
recosavit.  Postquam  autem  Pii 
Quinti  Bulla  contra  praedict* 
Reginam^  anno  regni  undecimo 
poblicata  fuerat,  continens  (in- 
ter alia  quee  nimis  longum  est 
pro  nostro  instituto  jam  per- 
currere)  hsec  ipsissima  verba : 
Pins  Episcopus,  servus  senro- 
mm  Dei,  &c.  Missas  sacrifi- 
ciam,  preces,  jejunia,  ciborum 
delectnm,  coBlibatum,  ilia  Re- 

Sina  Elizabetha  abolevit;  ea- 
em  occupato  regno  supremi 
ecdesise  capitis  locum  in  omni 
Anglii,  eJQsque  praecipuam  au- 
tboritatem  atque  jurisdictionem 
tibi  usurpans,  regnum  ipsum 
rursns  in  miserum  exitium  re* 
vocaTit :  '^  Ad  quam  Yelut  ad 
asylum  omnium  infestissimi 
periiigium  invenerunt,  &c.  De- 
claramus  praed'  Elizabetham 
eique  adherentest  in  praed'  ana- 
tbematis  sententiam  incurrisse: 
quin  etiam  ipsam  praetenso 
regni  praed'  jure  necnon  omni 
et  quocunq.  dominio,  dignitate, 
privilegioque  privatam :  pras- 
dpirous  et  interdicimus  uni- 
versis  et  singulis  proceribus, 
subditisy  et  populis,  et  aliis 
praed',  ne  illi  ejusve  monitis, 
mandatis,  et  legibus  audeant 
obedire ;  qui  secus  egerint  eos 
iimiii  anathematis  sentential 
innodamos:  omnesqui  illi  quo- 
modocunqae  juraverunt  a  jura^- 
mento  faujosmodi,  ac  omni 
prorsus  dominii  fidelitatis  et 
obseqoii  debito  perpetao  abso- 


vers  did  to  King  Edw.  6.)  for 
that  he  had  the  authority  of  the 
supreme  ordinary. 

From  the  1st  until  the  11th 
year  of  the  late  Queen  Eliz. 
reign  no  person  of  what  per- 
suasion of  Christian  religion 
soever,  at  any  time  refused  to 
come  to  the  public  divine  ser- 
vice, celebrated  *in  the  church 
of  England,  being  evidently 
grounded  upon  the  sacred  and 
mfallible  word  ^  of  Almighty 
God,  and  established  by  public 
authority  within  this  reslm; 
but  after  the  Bull  of  Pius 
Quintus  was  published  against 
her  Majesty  in  the  1 1th  year  of 
her  reign,  containing  (amongst 
other  things  too  long  to  be  re-* 
peated  for  this  purpose) in  these 
words:  Pius,  Bishop,  servant 
of  God's  servants,  &c.  She 
(Queen  Eliz.)  hath  clean  put 
away  the  sacrifice  of  the  mass, 
prayers,  fastings,  choice  or  dif- 
ference of  meats,  and  single 
life:  she  possessing  the  king- 
dom, and  by  usurping  the  place 
of  the  supreme  head  of  the 
church  in  all  England,  and  the 
chief  authority  and  jurisdiction 
of  the  same,  hath  again  brought 
the  said  realm  into  mbersible 
destruction.  Unto  her  all  such 
as  are  the  worst  of  the  people 
resort,  and  are  by  her  received 
into  safe  protection,  &c.  We 
make  it  known,  that  the  said 
Elizabeth,  and  as  many  as 
stand  on  her  side  in  the  matter 
above  named,  have  run  into 
the  danger  of  our  curse :  we 
make  it  also  known,  that  we 
have  deprived  her  from  that 
right  she  pretended  to  have  in 
the  kingdom  aforesaid,  and  also 
from  all  and  every  her  autho- 
rity, dignity,  and  privilege. 
We  charge  and  forbid  ail  and 
every  the  nobles  and  subjects, 
and  people,  and  others  afore- 
said, that  they  be  ^not  so  hardy 


C  •  S5  a.  ] 

See  the  Trial 
of  Campion  tlie 
Jesuit  and 
other  persona 
for  procaring 
thU  Ball,  &c. 


Psalm  109.  SS. 
Though  Uiey 
ciirse,yet  bleti 
thon  (O  Lord) 
and  let  them 
be  confounded 
that  riae  np 
against  me,  bat 
let  thy  servant 
rejoice.  Which 
was  the  prayer 
her  Migesty 
made  when 
this  Bull  was 
published 
against  her. 
Note  U  the 
origutalediiiotu 
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as  to  obey  her  or  her  admoni- 
tions, commandments,  or  laws, 
upon  pain  of  the  like  accurse 
upon  them.  We  pronounce 
that  all,  whosoever  by  ai^y  oc- 
casion have  taken  their  oath 
unto  her,  are  for  ever  dis- 
charged of  such  their  oath,  and 
also  from  all  fealty  and  ser- 
vice, due  to  her  by  reason  of 
her  government,  &c.  As  by 
the  said  Bull  more  at  hirge  n|>- 
peareth.  After  this  Bull,  all 
they  that  depended  on  the  Pope 
obeyed  the  Bull,  disobeyed 
their  gracious  and  natural  so- 
:irereign,  and  upon  this  occasion 
refused  to  come  to  the  church. 
The  publishing  of  this  Bull  by 
a  subject  against  his  sovereign 
(as   appeareth    by  that  which 

3  Inst.  101.        hath  been  oftentimes  said)  was 

treason  in  the  highest  degree, 
by  the  ancient  common  laws  of 
England,  for  if  it  wore  treason 
to  publish  a  Bull  of  excom- 
munication within  this  realm 
against  a  subject  thereof,  as  it 
was  adjudged  in  the  reign  of 
King  Edward  the  First,  a  for- 
tiori it  iS' treason  in  the  highest 
degree  to  ^inbiish  such  a  Bull 
against  the  sovereign  and  mo- 
narch herself.  After  this  Bull 
many  Bulls  of  absolution  and 
reconciliation  to  the  church  of 
Rome  were  published  and  dis- 
persed amongst  her  Majesty's 
subjects,  to  withdraw  them 
from  their  natural  loyalty  and 
allegiance  to  their  sovereign ; 
whereupon  no  small  inconve- 

L  36  a,  J  njencies  (as  •hereafter  appear- 
eth) followed :  and  therefore 
at  a  Parliament  holden  in  the 
13th  year  of  ber  reign,  it  was 
declared  by  the  whole  body  of 
the  realm  :  *^  that  divers  sedi- 
tious and  very  ill  disposed  peo- 
ple, minding  very  seditiously 
and  unnaturally,  not  only  to 
bring  this  realm,  and  ^e  im- 
perial crown  thereof  (being  in 
very  deed  of  itself  most  tree) 


lutos  declaramus,  Qt  ex  ipsa 
Bulla  plenius  videre  est."  Hac 
Bulla    puhlicata,    omnes    qui 
Pontifici  Romano  adhaeserunt. 
Bulla?  obteojperarunt,    obedi- 
entiam  erga  principem  benig- 
nissimam,  et  nativam  dominam, 
hac  arrepta  occasione  adjece- 
runt,  ad  ecclesiam  Anglicanam 
accedere  recusarunt.    Publica- 
tio  hujus  Bullae  per  subditum 
ccmtra  suum  principem,  ut  ma« 
nifestum  et  testatum  est  ex  illis, 
quae  subinde  jam  dicta  fuerunt, 
crimen  erat  Majestatis  la^ae  et 
imminutae  juxta  antiquas  com- 
munes Angliae  leges:    etenim 
si  laesae  Majestntis  crimen  erat« 
excommunicationis  Bullam  in 
hoc    regno    contra    subditum 
pubticare,    ut    regnante    Ed- 
wardo  primo  adjudicatum  fue- 
rit;  a  fortiori   Bullam  contra 
regera   et    ipsum   monarcham 
publicare,  Majestatis  laessB  in 
summo  gradu  crimen  est.  Post 
banc  Bullam  publicatam,  plu- 
rimae  absolutionis,  et  ad   Ro- 
nianam    ecclesiam    reconcilia- 
tionis  Bullae  publicatae  et  dis- 
persae   erant   inter   Majestatis 
suae  subditos,  ad  eos  a  fideli- 
tatis  et  obsequii  debito  abstra- 
hendos,  unde  cum  magna  mala 
et  incommoda  (ut  constat)  pro- 
manarint:  in  Parliamentoanno 
decimo  tertio  ejusdem  Reginas 
habito,   declaratum    erat    per 
universos  regni  ordines :  quod 
plurimi   seditiosi   et  scelerati, 
machinantes  et  molientes  sedi-' 
tiose  et  scelerate  nou   solum 
hoc  regnum  et  imperialem  ejus- 
dem coronam  (quae  re  vera  ex 
se  sunt  liberrima)  sub  jugum 
exterae,  usurpatae  et   injuste^, 
jurisdictionis,    praeeminentiae^ 
et  authoritatis  a  Romand  sede 
sibi    arregatas   redigere :    ve- 
rum  etiam  subditorum  animos 
a   suo   principe^  et   a   debit! 
bbservantia    abalienare,    sedi^ 
tiouemque  turbulentam  &.  re- 
bellionem  intra    hoc  reguum 
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concilare,  nuper  procurarunt 
H  impetrarunt  sibi  a  Romano 
Pontifice,  et  ejus  secle,  diversas 
Bullas,  eo  consilio  ut  cos  ab- 
solverent      et     reconciliarent, 
quotquot  parati  essent  debitam 
erga    principem     obeilientiam 
projicere,  et  semetipsos  emcn- 
titas,  injustas  et  usurpatee  illius 
authoritatisjugosubjicere.  Sub 
obtentu  etiam  earundem    Bul- 
larum  et  rescriptorum  illi  clan- 
destine    et  '  seditiosissiine    in 
illis  regni  bujus  partibus,   ubi 
populus  minus  instructus,  in- 
firmissimus,  simplicissimus,  et 
imperitissimus  erat,  at  que  inde 
suum  officium  erga   Deum  & 
Principem     minuit     intellexit, 
subdolis  ncfariis   &  clandesti- 
Dis  machinationibus  et  persua- 
sionibas  eos   usque    processe- 
runt,  ut  nonnulli  simplices  & 
imperiti  prasdictae  usurpatae  au- 
tboritati  sedis  Ronianas  sese  re- 
oonciliari,  &  a  ncfariis  illis  & 
subdolis  maclunatoribusabsolvi 
Toluerint ;   unde  magna  inobe- 
dientia   &  audacia    in    niultis 
adeo  prorupit,  ut  non  solum  a 
divino  cultu  religiose  instituto, 
&-in  hoc  regno  usitato  abes- 
seni :  irerumetiam  se  omni  obe- 
dientia,  obsequio,  &  fide  erga 
Principem  soiutos  existiroarint, 
&  bine  seditio  nefariu  &  rebellio 
concitata  fuit,  &  ad  majus  bu- 
jus regni  discrimen  po^tea  (ut 
probabile  est;  concitanda  esset, 
nisi  nefarii  iili  conatus  legum 
severitate    opportune   cohibiti 
fuissent :    quibus   inconimodis 
&  mails  inde  emergent! bus  ut 
provideretur,  et  reniedium  ad- 
hiberetur,   per  Reginam   cum 
assensu  Dominorum  Spiritua- 
lium  &  Temporalium,  necnon 
Communitatis  in  Parliamento, 
&  ejusdem  authoritate  sancitum 
est;  quod  si  quis  a  primo  die 
Jolii  proximo  subsequente  in 
quocunque  hujus  regni  loco^  & 
Hei^iiaB  dominiisa  uteretur  aut 
exequeretur  aliquam  ejusmodi 


again  into  the  thraldom  and 
subjection  of  the  foreign  usurp- 
ed and  unlawful  jurisdiction, 
preeminence  and  authority 
claimed  by  thesaid  sceof  Rome^ 
but  also  to  estrange  and  alienate 
the  minds  and  hearts  of  sundry 
the  Queen's  subjects,  from  their 
dutiful  obedience,  and  to  raise 
and  stir  sedition  and  rebellion 
within  this  realm,  did  then 
lately  procure  and  obtain  to 
themselves,  from  the  said  Bi- 
shop of  Rome,  and  his  said  See^ 
divers  Bulls  and  writings)  the 
effect  whereof  had  been,  and 
then  was,  to  absolve  and  recon- 
cile all  those  that  would  be  con- 
tented to  forsake  their  due  obe- 
dience to  the  Queen,  and  to 
yield  and  subject  themselves  to 
the  said  feigned,  unlawful,  and 
usurped  autnority:  and  by  co- 
lour of  the  said  Bulls  and  writ- 
ings, the  said  persons  very  se- 
cretly and  most  seditiously  in 
such  parts  of  this  realm,  wliere 
the  people,  for  want  of  good 
instruction,  were  most  weak, 
simple,  and  ignorant,  and  there- 
by furthest  *  from  the  good  un-  [  *36  b.  3 
derstanding  of  their  duties  to- 
wards God  and  the  Queen,  did 
by  their  lewd  and  subtil  prac- 
tices and  |x;rsuasions  so  far 
forth  work,  that  sundry  simple 
and  ignorant  persons  had  l>een 
contented  to  be  reconciled  to 
the  said  usurped  authority  of 
the  See  of  Rome,  and  to  take 
absolution  at  the  hand«  of  the 
said  naughty  and  subtiPpmCr  Note  the  froits 
tisers,  whereby  did  grow  great  ^ 
disobedience  and  boldness  in 
many  not  only  to  withdraw  and 
absent  themselves  from  all  di- 
vine service,  then  most  godly 
set  forth  and  used  within  this 
realm ;  but  also  have  thought 
themselves  discharged  of  and 
from  all  obedience,  duty,  and 
allegiance  to  her  Majesty; 
whereby  a  most  wicked  and 
unnatural  rebellion  did  ensue, 


1. 


f. 
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^*  and  to  the  fbrth^  idatigeh'of 

this  rea]Qi».'Wa8;thefeafter  very 
Aike  ta*  b^renewed^  it  themnh 
gbdfy  and.wkked  attemptt  in 
mat '  behalf  were  not  by  se- 
verity of  lawn  in  time  restrained 
aiid  bridled :  for  remedy  and 
Iredress  whereof,  and  to  pre^ 
vdnt  the  great  mischiefs  and 
inconveniences  that  thereby 
The  partt  of  might  ensue ;"  it  was  enacted 
the  act.  jjy  ^|,Q  Queen,  with  the  assent 

of  the  Lords  Spiritual  and 
'Temporal,  and  the  Commons, 
•in  that  Parliament  assembled, 
and   by   the  authority  of  the 

1.  same;  that   if  any  person    or 

[  •  37  a«  ]  persons,  after  the  first  day  •of 
July  then  next  coming,  should 
use  or  put  in  ure  in  any  place 
within  this  realm,  or  in  any  the 
Queen's  dominions,  any  such 
Bull,  writing,  or  instrument, 
written  or  printed^  of  absolu- 
tion or  reconciliation  at  any 
time  theretofore  obtained  and 
gotten^  or  at  any  time  there- 
'after  to  be  obtained  or  gotten 
firom  the  said  Bishop  of  Rome, 
or  any  his  successors^  or  from 
any  other  person  or  persons, 
authorized  or  claiming  au- 
thority, bv  or  from  the  said 
Bishop  of  Rome,  his  prede- 
cessors or  successors,  or  see  of 

t.  Rome :  or  if  any  person  or 

'persons,  after  the  said  first  day 
'of  July,  should  take  upon  him 
or  them  by  colour  of  any  such 
Bull,  writing,  instrument,  or 
authority,  to  absolve  or  recon- 
cile any  person  or  persons,  or 
to  grant  or  promise  to  any 
person  or  persons,  within  this 
realm,  or  any  other  the  Queen's 
dominions  any  such  absolution 
or  reconciliation  by  any  speech, 
preaching,    teaching,   writing, 

5.  or  any  other  open  deed;  or  if 

any  other  person  or  persons 
•  within  this  realm,  or  any  the 
Queen's  dominions,  after  the 
said  first  day  of  July,  should 
willingly  receive  and  take  any 


fiuUam^'  nescriptunit  wei  instru- 
mentiiiadbeolutionia  vel  reeon^ 
dlf ationis,'  scripto  vel  typis  im* 
pressa^  antea  impetrata,  'etfKis*- 
tea  impetranda  a  Pontifioe  Ro- 
mano, ejus  successoribus,  vel  a 
quibuscunque  aliis,  qui  au- 
thoritatem  aPontifice  Romano, 
ejus  prasdecessoribus,  vel  suc- 
cessoribus, vel  sede  Romana, 
habent,  vol  sibi  assumunt;  vel  si 
quis  a  primo  illo  die  Julii  sub 
prs^textualicujusejusmodi  Bul- 
lae, rescripti,  instrumenti,  aut 
authoritatis,  aliquero  absolvere, 
aut  reconciliaresusceperit;  vel 
concedere  aut  promittere  alicui 
in  hoc  regno,  aut  aliis  Retinae 
dominiis,  ullam  ejusniodi  abso- 
lutionem  vel  reconciliationem, 
loquendo,  praedicando,  docen- 
do,  scribendo,  vel  quovis  facto 
aperto :  vel  si  quis  in  hoc  reg- 
no, vel  aliis  Reginae  dominiis, 
a  primo  illo  die  Julii  aliouam 
ejusmodi  absolutionem  vel  re- 
conciliationem sponte  accepe* 
rit:  vel  si  quis  impetravit  a 
postremo  die  Parliaraenti  anno 
primo  ejus  regni  habiti,  vel  a 
primO  illo  die  Julii  impetrabit 
a  Pontifice  Romano,  vel  ejus 
successoribus,  aut  sede  Roma- 
na, aliquam  Bullam,  scripturo, 
instrumentum  scriptum,  vel 
typis  impressum,  de  re  vel  causi 
uacunque  vel  aliquam  gusmo- 
i  Bullam,  rescriptum,  vel  in- 
strumentum, ullo  modo  publi- 
caverit,  quod  omnia  &  singula 
eiusmodi  facta  et  delicta,  au- 
tnoritate  ejusdem  statuti^  cri« 
men  laesae  roajestatis  hab^intutr 
&  adjudioentur.  Quodqne,  ^i 
in  his  deliquerint,  &  eorumpro* 
curatores,  &utores,  et  consul- 
tores  in  his  factis,  et  delictis, 
lassae  majestatis  rei  contra  Re- 
ginam  &  regnum  habeantur  et 
adjudicentur ;  atque  inde  le- 
gitime accusati  &  condemnati, 
juxta  legum  hujus  regni  pr»- 
scriptum,  extremo  supplicio 
afficiantur;  terras,  tenementay 
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uKreditamenta,  bona  et  &cul- 
alboi  in  fisoum  redigantur,  ut 
II  causis  \msm  majesUtis  per 
iqge9  hujos  regni  fieri  solet,  ut 
nc  eodem  statute  liquids  appa- 
ret* 


\ 


Quamvis  autem  ex  hac  Pii 
Quinti  Bulla,  quaiDplurimisub- 
diti  Pontifici  Romano  adhae* 
rentes  pristinam  obedientiam 
ergaReginamreliquerint,  nulla 
tamen  lex  lata  aut  rogata  fuit 
eontra  eos  de  recusatione, 
qnamvis  ilia  tarn  injustae  causae 
bniteretur.  Cum  autera  sta- 
toto  Parliamentario  declaratum 
estet,  hoc  brutum  BuUarum 
fidmen    tot  &  tanta  pericula 


such  absolution  or  reconcilia- 
tion :  or  else  if  any  person  or  4. 
persons  had  obtained  or  gotten 
sithence  the  last  day  of  tbe 
Parliament  holden  in  the  first 
year  of  her  reign,  or  after  the 
said  first  day  of  July  should 
obtain  ♦  or  get  from  the  said  [  •  37  b.  ] 
Bishop  of  Rome,  or  any  his 
successors,  or  see  of  Rome, 
any  manner  of  Bull,  writing, 
or  instrument,  written  or  print- 
ed, containing  any  thing,  mat- 
ter, or  cause  whatsoever;  or 
should  publish,  or  by  any  ways 
or  means  put  in  ure  any  such 
Bull,  wrilinff,  or  instrument; 
that  then  all  and  every*  such 
act  or  acts,  offence  and  of- 
fences, shall  be  deemed  and 
adjudged  by  the  authority  of 
the  said  act  to  be  high  treason, 
and  the  offender  and  offenders 
therein,  their  procurers,  abet- 
tors, and  counsellors  to  the  fact 
and  committing  of  the  said  of- 
fence or  offences,  should  be 
deemed  and  adjudged  high 
traitors  to  the  Queen  and  the 
realm :  and  being  thereof  law- 
fully indicted  andattainted,  ac- 
cording to  the  course  of  the 
laws  of  this  realm,  should  suf^ 
fer  pains  of  death ;  and  also  lose 
and  forfeit  all  their  lands,  tene- 
ments, hereditaments,  goods, 
and  chattels,  as  in  cases  of 
high  treason  by  the  laws  of 
this  realm  ought  to  be  lost  and 
forfeited,  as  by  the  said  act  ap- 
peareth. 

And  albeit  many  of  her  sub- 
jects, afler  the  said  Bull  of  Pius 
Quintus,  adhering  to  the  Pope, 
did  renounce  their  former  obe- 
dience to  the  Queen  in  respect 
of  that  Bull,  yet  all  this  time 
no  law  was  either  made  or  at- 
tempted against  them  for  their 
recusancy,  though  it  were 
grounded  upon  so  disloyal  a 
cause.  *  Now  that  these  speech-  [  *  38  a.  ] 
less  Bulls  were  declared  by  act 
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.  of  Parliament  to  be  so  dan- 

Jerous ;  then  in  place  of  them 
esuits  and  Romish  Priests 
were  sent  over,  who  in  secret 
corners  whispered  and  infused 
into  the  hearts  of  many  of  the 
unlearned  subjects  of  this 
realm,  that  the  Pope  had  pow- 
er to  excommunicate  and  de- 
pose Kings  and  Princes;  that 
he  had  excommunicated  the 
late  Queen,  deprived  her  of  her 
kingdom,  and  discharged  all 
her  subjects  of  their  oath,  du- 
ties and  allegiance  to  her ;  and 
therefore  they  ought  not  to 
obey  her,  or  any  ot  her  com- 
mandments or  laws,  under  pain 
of  the  Pope's  curse.  This  was 
high  treason  by  the  ancient 
laws  of  England ;  and  there- 
upon Campion,  Sherwin,  and 
many  other  Romish  Priests  be- 
ing apprehended,  and  confess- 
ing that  they  came  into  Eng- 
land to  make  a  party  for  the 
Catholic  cause,  when  need 
should  require,  were,  in  the 
21st  year  of  the  said  late 
Queen's  reign,  by  the  ancient 
common  laws  of  England,  in- 
dicted, arraigned,  tried,  ad- 
judged, and  executed,  for  high 
treason  against  their  natural 
allegiance  which  they  owed 
their  liege  sovereign.  But  all 
this  time  there  was  no  act  of 
Parliament  made  either  against 
recusants,  or  Jesuits,  or  Priests, 
her  Majesty  still  desiring  and 
f  ♦SS  b.  ]  expecting  their  •  cooversidn, 
and  that  by  clemency  and  mild- 
ness they  might  be  reclaimed 
to  their  former  obedience  and 
conformity  before  the  said  Bull. 
After  Priests  and  Jesuits  were 
punished  by  sentence  of  law, 
according  to  their  demerits, 
then  great  numbers  of  slan- 
derous and  seditious  books 
(libri  falsidici)  against  her  Ma- 
jesty and  the  state  wer^  dis- 
persed   and    scattered  within 


reipublicae  intulisse,  in  eamm 
loco  Jesuitae,  &,  Sacrifici  Ro- 
manenses  hue  sunt  missi,  qui 
latitantes  in  animos  quampluri- 
morum  in^peritorum  subdito- 
rum  hujus  regni  immurmura- 
runt  et  instillarunt,  quod  Pon- 
tifex  Romanus  authoritatem 
Reges  et  Principes  excommu- 
nicandi  et  abdicandi  habeat; 
quod  ille  Reginam  excommu- 
nicasset,  regno  abdicasset,  sub- 
ditosque  omnes  £idelitatis  et 
obsequii  vinculo  absolvisset ;  & 
proinde  nee  ipsi  nee  ejus  man- 
datis  aut  legibus  sub  pcena  ana- 
thematisobtemperandum.  Hoc 
per  antiquas  Anglice  leges  cri- 
men erat  majestatis  laesae  in 
summo  gradu:  et  inde  Cam- 
pianus,  Sherwinus,&  plures  alii 
Sacerdotes  Romanenses  appre- 
hensi,  &  confessi  quod  in  An- 
gliam  venerint  ad  causam  Ca^ 
tnolicam  Romanam  firmandam 
cum  opus  esset,  anno  pra^tcta^ 
RcginseSl.  per  antiquas  com- 
munes Angiiae  leges  fuerunt  in 
auestionem  vocati,  accusati,  au- 
iti,  condemnati,  et  extreroo 
supplicio  afitxti,  ob  crimen 
la.*sse  majestatis,  contra  fidem 
quam  fuo  principi  dcbeant. 
Nee  ndhuc  aliquod  statutum 
Parliamentarium  contra  recu- 
santes,  Jesuitas,  aut  Sacerdotes 
sancitum  erat,  cum  serenissima 
Regina  nihil  magis  in  votis  ha- 
buit,  quan)  ut  converterentur, 
&  ad  pristinam  obedientiam, 
quam  ante  illam  Bullam  emis- 
sam  prsQstiterant,  dementia  & 
lenitate  revocarentur.  Postea 
autem  in  Sacerdotes  illos  et 
Jesuitas  merito  legis  sententia 
animadversum  erat;  inde  fa- 
mosi  &  seditiosi  libelii,  (libri 
falsidici,}  contra  Regiam  Ma- 
jestat'  &  statumediti  in  bocreg^, 
et  dispersi  erant,  ad  tumultum 
conflandum,  et  seditionem  con- 
citandum. 
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Regina  in  pleno  Parliamen- 
to,  matura  deliberatione  habica 
cum  Dominif  Spiritualibus  et 
Temporalibus,  de  rebus  tantis 
tantiqoe    momenii,    anno    23 
regni  duo  sanxit  statuta :  alte- 
rum  contra  authores  et  divul- 
gatores  seditiosorum  librorum 
relonias  posnam  illis  infligens: 
alterum  contra  recusantes  vi- 
ginti  librarum  mulctam  in  sin- 
gulos  menses  pro  recusatione 
imponens,   nihilominus    si    se 
submiserint  juxta  statutum  i1- 
lud,  inde  esse  absolutos  et  libe- 
ratos:   (mitis  sane  et  benigna 
lex,  si  ad  pristinani  conform!- 
tatem  et  defectionis  eorum  cau- 
sam  respiciamus  :)  postea  au- 
tem  Jesuitee  &  Sacerdotes  Ro- 
manensed  indies  in  hoc  regnum 
inflaentes,  &  in  animos  homi- 
nom  hoc  venenum  infundentes, 
quod  per  illam  Pii  Quinti  Bul- 
lam  Regina  fueratexcommuni- 
cata,  regno  abdicata,  subditique 
loiomni  erga  ipsam  fide  et  obse* 
quio  (exempt!,  omne  saxum  mo- 
verant,  ut  ipsos  a  fidequa  Regias 
Majestati  erantobstricti  abstra- 
berent,  et  ecclesiee  Ronianae  re* 
conciliarent.    Hioc  anno  regni 
sai  37-^  Parliamentaria  authori- 
tatettatuit,  crimen  esselassas  ma* 
jestatissi  quis  Jesuita  vel  Sacer- 
dos  Romanensis  nativus  hujus 
fegni  subditus  sacris  Romanis 
iiiitiatas,  aut  in  Je:$uitarum  ^o- 
(^etatem  admissus  jam  inde  a 
i^isui  initio,  dominia  sua  adi- 
^ii  eoconcilio  ut  ipsos  inde  arce- 
^U  ne  subditos  perfidis  illis  et 
pernitiosis    persuasionibus     et 
nuichtnationibus,  ut  jam  dictum 
^  contaminarent,  quaeprocul- 
dubio  lassae  majestatis  in  sum- 
mo  grodu   erant  crimina  per 
antiquas    communes     Angliae 
1^ :    nee  quis  sane  regum 
^gliae  animo  erecto^  ex  quo 


this  realm,  tending  t6  the  in* 
citing  and  stirring  of  the  sub* 
jects  to  insurrection  and  rebel- 
lion. 

Her  Majesty  in  open  Par- 
liament,    having     with      the 
Lords  Spiritual,  Temporal,  and 
Commons,   mature  considera*  The  statute  of 
tion  of  so  weighty  and  import-  *""><> 23  Reg. 
ant  causes,  in  the  25d  year  of 
her  reign    made    two   several 
laws :  one  against  the  makers 
and    publishers     of   seditious 
books,  ordaining  that   offence 
to  be  felony :  another  against 
recusants,  inflicting  the  penalty 
of  twenty   pounds  the   month 
for   their  recusancy :  and  yet 
upon  their  submission  accord- 
ing to  the  act,  to  be  thereof 
freely  and  absolutely  discharge 
ed :  (a  mild  and  merciful  law, 
considering  their  former  con- 
formity, and  the  cause  of  their 
revolt:)  but  after  these  Jesuits 
and    Romish    Priests   coming 
daily  into  and  swarming  within 
the  realm,  instilling  still  this 
poison  into  the  subjects'  hearts, 
that  by  reason  "^of  the  said  Bull  [  *  39  a.  ] 
of  Pius  V.   her   Majesty   was 
excommunicated,  deprived  of 
her  kingdom,  and  that  her  sub- 
jects   were    discharged   of  all 
obedience  to  her,  and   by  all 
means   endeavoured   to   with- 
draw them  from  their  duty  and 
allegiance  to  her  Majesty,  and 
to  reconcile  them  to  the  church 
of  Rome.     In   the   27th  year  The  statnte  de 

r   u  u  A.I      '/      r  anno  27  Ella, 

of  her  reign,  by  authority  of  Regin^.slnat. 

Parliament  her  Majesty  made  loi. 
it  treoson  for  any  Jesuit  or 
Romish  Priest,  being  her  na- 
tural-born subject,  and  made 
a  Romish  Priest  or  Jesuit 
sithence  the  beginning  of  her 
reign,  to  come  into  any  of  her 
dominions,  intending  thereby 
to  keep  them  out  of  the  same^ 
to  the  end  that  they  should  not 
infect  any  other  subjects  with 
such  treasonable  and  damn- 
able persuasions  and  practices 
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aft'are'afbt'^aid,  whkh' without 
ciontrOTersy  w^re  high  treason 
by  the  ancient  common  laws 
of  England :  neither  would 
evei^  anjr  magnanimous  King 
of  England,  sithence  the  first 
establishment  of  this  monar- 
chy, have  suffered  any  (espe- 
cially being  his  own  natural- 
born  subjects)  to  live,  that  per- 
suaded his  subjects  that  he  was 
no  lawful  King,  and  practised 
with  them  (witnin  the  heart  of 
this  realm)  to  withdraw  them 
from  their  allegiance,  and  loy- 
olty  to  their  sovereign,  the 
[  *  39  b.}  *  same  being  crimen  lessee  ma- 
jestatis  by  the  ancient  laws  of 
this  realm. 

By  this  and  by  all  the  re- 
cords of  the  indictments  it  ap- 
peareth,  that  these  Jesuits  and 
Priests  are  not  condemned  and 
executed  for  their  priesthood 
and  profession,  but  for  their 
treasonable  and  damnable  per- 
suasions and  practices  against 
the  crowns  and  dignities  of 
Monarchs,  and  absolute  Prin- 
ces, who  hold  their  kingdoms 
and  dominions  by  lawful  suc- 
cession, and  by  inherent  birth- 
right and  descent  of  inherit- 
ance, (according  to  the  funda- 
mental laws  of  tnis  realm,)  im- 
mediately of  Almighty  God, 
and  are  not  tenants  of  their 
kingdoms  (as  they  would  have 
it)  at  the  will  and  pleasure  of 
any  foreign  potentate  whatso- 
ever. 

Now  albeit  the  proceedings 
and  process  in  the  ecclesiastical 
courts  be  in  the  name  of  the 
Bishops,  &c.  it  followeth  not 
therefore,  that  either  the  court 
is  not  the  King's,  or  the  law 
whereby  they  proceed  is  not 
the  (a)  Kings  law :  for  taking 
one  example  for  many,  every 
leet  or  view  of  frank-pledge 
holden  by  a  subject,  is  kept  m 
the  (£)  lord's  name,  and  yet  it 
is  the  King's  court,  and  all  the 


(a)  Cawley 
14t. 


heec  monarchia  primun 
fuerit,  eorum  vitee  (pot 
si  nativi  subditi  erant 
cisset,  qui  subditis  pen 
ilium  de  jure  non  fuiss< 
molitusque  fuisset  ini 
regnum  eos  a  fide  et  ( 
erga  Regem  suum  at 
quod  per  antiques  huji 
leges  crimen  erat  laesa 
tatis. 


(b)  Cawley 
14S. 


Hinc  ex  actis  put 
quae  eorum  accusation! 
sunt,  luce  clarius  es 
Jesuitae  et  Sacerdotes 
sunt  condemnati  et  s 
affecti,  eo  quod  sint  Sac 
et  contrariam  religion 
fessi,  sed  quod  prodi 
execrandis  persuasior 
machinationibns  moliti 
tra  coronam  et  Majesta 
narcharum,  et  Principi 
lutissimorum,  qui  sua 
dominia  immediate  a 
Deo  legitiro&  success 
jure  avito  atque  haer 
juxta  leges  fundamen 
nent  et  non  (ut  ipsi  S( 
ex  alterius  cujuscunquc 
pis  exteri  nutu  et  arbii 


'Quamvis  autem  pr< 
formulse  et  processus 
ecclesiasticis  sint  sub 
porura,   &c.   nominibi 
igitur  sequitur  curias 
esse    Regis,  vel   legei 
quam  procedunt  non  es 
legem:  sit  hoc  exem] 
star  multorum;   quilil 
frank'  pleg'   a  subdit< 
mine  domini  sui  teneti 
men  Regis  est  curia,  < 
in  ea  processus  ad  Re 
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diriguDtur*  subditique  quam* 
plunmi  curias  ex  recordo,  et 
alias  in  Anglia  tenent,  juxta 
taoien  Regis  leses,  et  regni 
oonsuetudines  in  lis  procedunt. 


Observes  bic(candide  lector) 
quandoquidem  decisio  et  de* 
temiinatio  haeresium,  schisma* 
turn,  et  errorum  in  religione, 
ordinationuni}  examinationunii 
admissionura,  institutionum,  et 
deprivationum  bominum  eccle- 
siasticorum  (quae  ad  Dei  cul- 
tum  et  veram  religionem  spec- 
tant),   matrimonioruniy  divor- 
tiorum»     bastardise     generalis 
(unde  stirpium.et  hserseditatum 
validitas  dependet),  probatio- 
nis   testamentorum,  literarum 
administrationum  (sine  quibus 
nnlluin  debitum  defunctis  per 
legem  communeiu   recuperari 
possit}»  mortuarioruro,  pensio- 
nuin»^  procurationum,  repara- 
tlonnm  ecclesiaruni)   simonise, 
incestns,  adulterii,  fomicationis^ 
incontinentiae,  et   quorundam 
aliomm  ad  communem  legem 
Don  spectant)   quam   necessa- 
rium  foerit  ad  justitiam  exer- 
cendam     &    administrandam) 
quod  Regies  Majestatis  proffe- 
nitores  hujus  regni  monarcase 
eccledasticas  sub  ipsis  curias 
autboritate  armaverint  deter- 
minandi  causas  illas  ecclesias- 
ticas  tanti  momentii  (a  commu* 
nis  legis  jurisdictione  exemp- 
tas,}  per  leffes  Regis  ecclesias- 
ticas;  ouod  initio  duabus  de 
causis  factum.     Primo  ut  jus- 
titia  sub  regni  hujus  Regibus» 
omnibus  suis    subditis,  et  in 
omnibus  causis  administretur. 
Secund6y  ut  Anel'  Reges  pe- 
ritos  professores  Tegum  tarn  ec* 
clesiasticarum,    quam   tempo- 
ralium  in  promptu  semper  ha- 

berent,  quaecuuque  occasio  tu- 

lerit,  sive  ilia  externa,  sive  doi 

mestica. 


proceedings  therein  are  direct- 
ed by  the  King's  laws,  and 
many  subjects  in  England  have 
*  and  hold  courts  of  record,  '[  *  40  a.  ] 
and  other  courts,  and  yet  all 
their  proceedings  be  according 
to  the  King's  laws  and  customs 
of  the  realm. 

Observe  (good  reader)  see- 
ing that  the  determination  of 
heresies,  schisms,  and  errors  in 
religion,  ordering,  examination, 
admission,  institution,  and  de- 
privation of  men  of  the  church 
(which  do  concern  God's  true 
religion  and  service),  of  right 
of  matrimony,  divorces,   and 
general    bastardy  (whereupon 
depend  the  strength  of  men's 
descents  and  inheritances,)  of 
probate  of  testament  and  letters 
of    administration      (without 
which  no  debt  or  duty  due  to 
any  dead  man  can  be  recovered 
by  the  common  law),  mortu- 
aries,  pensions,    procurations, 
reparations    of    churches,  si- 
mony, incest,  adultery,  forni- 
cation, and  incontinencv,  and 
some  others,  doth  not  belong  Q. 
to  the  common  law,  how  ne- 
cessary it  was  for  administra- 
tion of  justice,   that  his   Ma- 
jesty's   progenitors    Kings  of 
this  realm  did  by  public  au- 
thority authorize  ecclesiastical 
courts  under  them  to   deter- 
mine those  great  and  import- 
ant causes  ecclesiastical,  (ex- 
empted from  the  jurisdiction  of 
the  common  law,)  by  the  King's 
laws  ecclesiastical ;  which  was 
done  originally  for  two  causes. 
I.  That  justice  should  be  ad- 
ministered under  the  Kings  of 
this  realm,  *  within  their  own  [  *  40  b.  ] 
kingdom,  to  all  their  subjects, 
and   in   all  causes.     2.  That 
the  Kings  of  England  should 
be  furnished,  upon  ail  occasions 
either    foreign  or  domestical, 
with  learned  professors  as  well 
of  the  ecclesiastical  as  tempo- 
ral laws. 
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Hius  hath  it  appeared^  as 
well  by  the  ancient  common 
lawB  oi  this  realm,  by  the  re- 
solutions and  judgments  of  the 
Judges  and  sages  of  the  laws 
of  England,  in  all  succession 
of  ages,  as  by  authority  of 
many  acts  of  Parliament,  an- 
cient, and  of  later  times,  that 
the  kingdom  of  England  is  an 
absolute  monarchy,  and  that 
the  King  is  the  only  supreme 
governor,  as  well  over  eccle- 
siastical persons,  and  in  eccle- 
siastical causes,  as  temporal, 
within  this  realm,  to  the  due 
observation  of  which  laws  both 
the  King  and  the  subject  are 
sworn.  I  have  herein  cited 
the  very  words  and  texts  of 
the  laws,  resolutions,  judg- 
ments, and  acts  of  Parliament, 
all  public  and  in  print,  with- 
out any  inference,  argument,  or 
amplification ;  and  have  parti- 
cularly quoted  the  books,  years, 
leaves,  chapters,  and  such  like 
certain  references,  as  every  man 
may  at  his  pleasure  see  and 
read  the  authorities  herein  cited. 
This  case  is  reported  in  the 
English  and  Latin  tongues  (as 
some  other  •  writers  ot  the  law 
have  done)  to  the  end  that  my 
dear  countrymen  may  be  ac- 
quainted with  the  laws  of  this 
realm,  their  own  birth-right 
and  inheritance,  and  with  such 
evidences  as  of  right  belong  to 
the  same;  assuring  myself  that 
no  wise  or  true  hearted  Eng- 
lishman, that  hath  been  per- 
suaded before  he  was  instrqct- 
ed,  will  refuse  to  be  instructed 
in  the  truth,  (which  be  may  see 
with  his  own  eyes,)  lest  he 
should  be  dissuaded  ft'om  error, 
wherewith  blindtbld  he  hath 
been  deceived :  for  miserable 
is  his  case,  and  worthy  of  pity, 
that  bath  been  persuaded  be- 
fore be  was  instructed,  and  now 
will  refuse  to  be  instructed,  be- 
cause he  will  not  be  persuaded. 


Jam  pateat,  et  in  pi 
sit,  tam  ex  antiquis  con 
bus  hujus  regni  legibus 
cum  et  jurisprudentissii 
in  Angliae  sententiis  &  ji 
singulis  seculis,  quam  < 
thoritate  plurimorum  s 
rum  parliamentariorum 
temporibusy  &  recenti 
ria,  quod  regnum  Ang 
monarchia  absoluta,  qi 
Rex  solus  et  summus 
bernator  tam  personaru 
clesiasticarum,  et  in  cat 
clesiasticis,  quam  tempoi 
et  in  tempo nilibus  int 
regnum :  ad  quas  leges 
&  inviolate  observand 
Rexet  subditi  jurejuran 
stricti  tenentur.  Legii 
tern,  sentcntiarum,  judic 
et  statutorum  Parliamen 
quae  singula  publice  ty[ 
pressa  prostant,  ipsissim^ 
et  textus  sine  ulla  illatio 
gumentatione  aut  am 
tione  allegavi ;  libros  ve 
nos,  paginas,  &  id  gen 
sigiliatim  adnotavi,  ut  c 
pro  arbitrio  oculis  intue 
legat :  Anglice  &  Latin 
(quod  et  nonnulli  nostr 
scriptores  fecerunt)  eo  c< 
ut  concives  charissimi  in 
hujus  legibus,  ipsorun 
avito  &  hsereditario,  nee 
iustribus  ejusdem  juris  i 
hac  in  parte  non  sint  per 
ad  verilateni  persuasus, 
nemo  ex  Anglorum  gem 
do  sanus  &  ingenue  sii 
qui  persuasus,  antequam 
matus  fuerat,  in  veritate 
ipse  oculis  intucatur  su 
nuet,  ne  ab  errore  dissi 
tur,  quo  obcsBcatus  sit  i 
tus;  misere  enim  cum  il 
tur,  &  misericord iadign 
fuit  persuasus  priusquam 
matus,  &  nunc  intbrmi 
nuit,  quia  persuaderi  nol 


THE 


FIFTH  PART 


OF  THE 


REPORTS 


OF 


SIR  EDWARD  COKE,  Knt 


UEK  majesty's  attokney-genehal. 


PART  11. 


CASES    OF    LEASES. 


CLAYTON'S  CASK 

Mich.  27  &  28  Eliz. 
In  the  King's  Bench. 


Ihdbvturbs  of  demiBe  were  ingrossed  bearing  date  26th  May,  35  Elis.  of  laifd  ClattoH 
in  L.  to  have  and  to  hold  for  three  yean  from  henceforth,  and  the  said  inden-  _        ^* 
tores  were  deli¥ered  at  4  o'clock  in  the  afternoon  of  the  20th  day  of  June,  fai  pryL.!  a. 
the  same  year,  and  it  was  resolved : — 1.  From  heaceforth  shall  be  acconnted 
from  the  day  of  the  delivery  of  the  indentares,  and  not  by  any  computation  of 
date.    2nd.  Thongh  the  delivery  was  in  the  afternoon  of  the  20th  Jane,  the 
lease  shall  end  on  the  I9thy  for  the  law  rejects  all  fractions  of  a  day.    Srd^ 
That  in  thb  case,  as  also  where  a  lease  is  limited  to  take  effect  from  the  making 
thereof,  the  day  of  the  delivery  shall  be  taken  inclasively ;  bnt  if  a  lease  be 
■ade  to  begin  from  the  day  of  the  making  or  from  the  day  of  the  date,  the 
day  itself  of  the  date  is  excladed. 
*  *'  From  the  date  "  and  '*  from  the  day  of  the  date ''  are  of  one  sense.* 


In  Efecttonejirfna  between  Clayton  and  Presenham,  of  lands  in  Latch  61. 
Lichborow  in  the  county  of  North.  The  case  was  such ;  inden-  ^  |^®^*  ^' 
tores  of  demise  were  engrossed  bearing  date  26  Maii,  anno  25 
Eh'z.  of  land  in  L.  to  nave  and  to  hold  (for  three  years  from 
henceforth)  and  the  said  iofltntures  were  delivered  at  four  of  the 
dock  in  the  afternoon,  the  20lh  day  of  June,  anno  25  supradicto  : 
and  when  this  lease  by  computation  should  have  its  beginning, 
whether  from  the  day  of  the  date,  or  from  the  delivery,  was  the 

?uestion.    And  in  this  case  three  points  were  resolved  by  Wray, 
Ihief  Justice,  Sir  Thomas  Oawdy,  and  the  whole  Court. 
1.  That  (a)  {Jrom  henceforth)  should  be  accounted  from  the  1st.  Prom 
'  day  of  the  delivery  of  the  indentures,  and  not  by  any  compnta-  J^J^n^J 
tion  of  date ;  for,  from  henceforth  is  as  much  as  to  say,  **  from  from  the  day 
**  the  making,  or  from  the  time  of  the  delivery  of  the  inden*  •fj^^.^^^^jj- 
"  tures,^'  or  (i)  a  confectione  praseniium ;  for  the  confection  or  %}q^,  jac. 
of  the  lease  does  begin  by  the  delivery,  and  these  words  t58.  Wing. 


{ from  henceforth )  or  any  other  words  of  the  indenture,  are  Max.  is. 
not  of  an  eroct  or  force  until  delivery,  quia  traditio  loqidfrcit  (»)Co.'ut46. 

chartOM.  b.  s  Roll.  5fo« 

PosL  94.  a. 
Cr.  Jac.  647.    Plow.  108.  b.    Wing.  Max.  i.    Peik.  we.  1. 

VOL.  in,  B 
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«nd.  The  lease  q.  That  where  the  said  indenture  was  delivered  at  four  of  the 
iSSjunef  ^^^^^  '"  ^^^  afternoon  of  the  said  20th  of  June,  it  was  resolved. 
The  law  makes  that  this  lease  should  end  the  19th  day  of  June  in  the  third 
no  fractions  of  *  year,  for  the  law  in  this  computation  doth  reject  all  (a)  frac- 
r^*  1  b  1  ^^°"®  ^"^  divisions  of  a  day  for  the  uncertainty,  which  is  always 
*  the  mother  of  coniusion  and  contention  (a).'  ' 
3rd.  Tbe  day  3.  That  in  this  case  the  day  of  the  delivery  of  the  lease  should 
of  the  leair'^  be  taken  inclusive,  and  the  day  itself  is  parcel  of  the  demise;  so^ 
shall  be  taken  where  the  demise  is  limited  to  begin  from  the  making;  but 
inclusive.  if  the  lease  be  to  begin  from  the  day  of  the  making  (i),  or  from 
(a)  1  Brownl.  the  day  of  the  date,  there  the  day  itself  of  the  date  is  excluded, 
i^rSl'sji?^*  and  so  the  doubt  in  12  Eliz.  Dyer  286.  well  explained,  and  with 
3  lost  53.  *  this  resolution  agrees  14  Eliz.  Dyer  S07.  And  it  was  adjudged 
3  Wilson  «74.  Jn  the  Common  Pleas,  Trin.  21  Eliz.  where  the  words  of  the 
(6)Hobfi*40.  statute  of  27  H.  8.  cap.  16.  of  inrolments  are  ("within  six 
AUeyn  77,  *  "  months  after  the  date  of  the  same  writings  indented,")  that  if 
^•-6  «58  ^6a7  ^"^^  writings  have  a  date,  the  six  months  should  be  accounted 
Co.  Lit.  46.  b.  f*"®"^  the  date,  and  not  from  the  delivery;  but  if  they  have  no 
Post  94.  a.        date,  then  the  six  months  should  be  accounted  from  the  deli* 

1  Roil*  Re*  very.  Vide  Dyer,  5.  Eliz.  218.  An  indenture  of  bargain  and 
387,^388.^^  sale  bore  date  the  fourth  day  of  October,  4  &  5  Phil.  &  Mary, 
Owen 50.        .was  (c)  inrolled  the  2l8t  day  of  March,  next  following,  which 

2  Bnutr  S*    ^®*  ^^®  ^^*^  ^*y  ^^  ^^^  *'*  months,  accounting  the  day  of  the 

3  BaUtr!  203.  date  exclusive.  And  it  was  adjudged  on  demurrer  in  the  Com- 
«  Cr.  864.  mon  Pleas  (which  plea  began  Pasck.  4  Eliz.  Hot.  812.)  that  the 
1^.  Moo/i)  ^®®^  ^*s  ^^^^  enrolled  within  the  said  act ;  for  the  whole  day 
41, 42. 879.  '  of  the  fourth  of  October  should  be  accounted  in  law  the  date  of 
4th.  From  the  the  indenture,  unde  sequitur^  "That  from  the  date"  (rf)  and 
the  day  of  th?  *^from  the  day  of  the  date,''  are  all  of  one  sense,  forasmuch  as 
date  have  the    in  judgement  of  law  the  date  doth  include  the  whole  day  of  the 

Mme  meaning,  date  (b). 

Dall.  in  Kelw.  ^   ' 

205.  pi.  6.    Dall.  in  Ash.  pi.  6.    2  Inst  674.    Yelv.  100.    Latch  14.  60.    Dall.  41 ,  42.     1  Roll. 

Rep.  387.    3  Bolstr.  203.    Dyer  218,  pi.  6.  286.  pi.  43.   Co.  Lit.  46.  b.    ((/}  Cr.  Jac.  258.    1  Roll. 

Rep.  ^7.    3,  Bolstr.  204.    Salk.  413.  625^ 


(a)  But  as  respects  the  Interest  of  third  per-  may  be  taken  either  indasively  or  exclosively 
sons  the  law  will  make  a  fraction  of  a  day,  according  to  the  context,  and  Uie  apparent  ia- 
Thojiuu  ▼.  Demnget^  2  B.  &  A.  586.  in  which  tention  of  the  parties.  Vid.  the  judgment 
case  a  writof/Im/ana«  against  yl.  was  deliver-  of  Oibbs,  C.  J.  in  Wel^  v.  Fidterj  8  KnnL 
ed  to  the  defendants,  Ist  June,  1818,  who  by  342.  S.  C.  2  B.  Moore,  278.  and  in  compntmg 
their  officer  seized  the  goods.  Afterwards  on  time  from  an  act  or  an  event  there  is  no  genenu 
the  same  day  A.  was  surrendered  in  discharge  rule,  that  the  day  is  to  be  inclusive  or  exclusive ; 
of  his  bail,  and  lay  in  prison  more  than  two  the  excluding  or  including  the  day  depends 
months,  and  so  was  a  bankrupt  by  reUtion  on  on  the  reason  of  the  thins ;  according  to  Ike 
the  1st  June.  The  Court  held  tbe  execution  circumstances.  Lester  v.  Grariaad,15Ves.  248. 
good,  and  that  a  fraction  of  a  day  must  be  Vid.  Dot  v.  Day,  10  East.  427.  lliat  under 
illowed.  Vid.  Moore,  878.  iSiratii  v.  Morktnd,  a  power  to  demise  for  years  in  possession  and 
1  Bfod.  Sc  Bing.  370.  S.  C.  3.  B.  Moore,  740,  not  in  reversion,  a  lease  dated  on  17th  Feb. 
where  also  the  Court  made  a  fraction  of  a  day.  1802,  kabendumy  ifrom   the  25th  March  next 

(b)  Acc.  Com.  Dig.  Estates,  o.  8.  Bargain  Si  ensuing,  the  date  thereof  is  good  if  not  executed 
Sale,  B.  8.  Temps,  a.  Vin.  Abr.  Estate,  s.  a.  and  delivered  tiU  after  the  25th  March ;  for  it 
Time.  A.  but  in  Pugh  v.  Duke  qf  Leeds,  Cowp.  then  takes  effect  as  a  lease  in  possession  with 
714.  it  was  adjudged  that  the  word  '*  from''  reference  back  to  die  date  actually  exprctacd. 


S  a.— fi  b.  Elmer's  case* 


ELMER'S  CASE, 


Trin,  30  Eliz. 


In  the  King's  Bench. 


Tub  ftatflte  of  1  £lis.  i§  a  pri¥ate  act,  and  most  be  pleaded.— When  lands  par-  £|jibb 
eel  of  a  bishoprick  are  leased  for  years,  and  afterwards  the  Bishop  onsts  the  r^ 

lessee,  and  makes  a  lease  confirmed  by  the  Dean  and  Chapter  for  three  lives,   Oalb. 
rendering  the  ancient  and  accustomed  rent,SDdi  lease  is  voidable  by  the  sac-  P*^^*' 
eessor. 

*Where  the  statute  provides,  that  the  old  lease  be  surrendered  within  one  year, 
ftCy  a  conditional  surrender  is  not  within  the  act*    S.  C.  Moor.  353. 


Between  Elmer  (a)  Bishop  of  London,  and  Gale  defendant  for  (a)ioco.60.b. 
the  tcite  of  the  manor  of  Drayton  in  Middlesex,  two  points  were  "^'^*  ^^- 
solved.  ^  m^T^!^' 

1.  That  the  statute  of  {b)  1  Eliz.  is  a  private  act,  whereof  the  (b)  Rast.  ' 
Court  without  pleading  of  it  would  not  take  notice.  j*"*?  **  ^c 

2.  It  was  resolved,  tnat  where  the  said  scite  parcel  of  the  hi-  76^a.^Do*t.  ^' 
ihoprick  was  in  lease  for  years,  and  Grendal  the  Bishop  ousted  plac.  537. 
the  lessee,  and  made  a  lease  (which  was  confirmed  by  the  Dean  J^AnV^*66' 
and  Chapter)  for  three  lives,  rendering  the  ancient  and  accus-  193.  3  Leon.  ' 
tomed  rent;  that  this  lease  was  voidable  by  the  {c)  successor.  59.  Cro.£i. 

1.  Because  the  statute  of  1  Eh'js.  was  in  the  disjunctive  for  21  \^'  ^^  liL"' 
vears  or  three  lives,  and  therefore  the  Bishop  could  not  make  45.  a.  Palm, 
both :  but  if  in  the  case  at  bar  the  said  lease  should  be  good,  ^^>  4^- 
then  a  Bishop  might  make  a  lease  for  2 1  years,  and  presently  cn  caVfto*. 
after  make  a  lease  for  3  lives  which  would  be  against  the  lobo.fib.alb. 
words  and  meaning  of  the  act  (a).   2.  The  rent  reserved  on  the  (f)  ^^*  ^^  •• 
lease  is  not  payable  within  the  meaning  of  the  said  act;  for  al-  cr.*£l.^4rs* 
though  ex  vi  termini  it  is  payable,  because  after  the  lease  for  474. 564. 
years  determined,  the  lessor  might  distrain  for  all  the  arrearages  JV^*  ^^l** 
of  the  rent  reserved  on  the  lease  for  lives ;  yet  it  is  not  payable  1  Mod.  Bep. 
mtbin  the  meaning  of  the  act,  for  the  act  was  made  to  maintain  <05. 
hospitality,  and  to  avoid  dilapidations,  and  that  cannot  be  but  ^^n{f  J47' 
by  a  eontinual  revenue  yearly  payable  by  compulsion  of  law,  1  roii.  Rep! 
and  not  in  expectancy,  or  inJiUuro.  For  {d)  possibilities  neither  i^<- 1^4. 156, 
mainfain  hospitality  nor  repair  churches ;  and  in  this  case  the  (|?Bridg.  \n. 
Bishop  would  have  but  a  possibUity ;  for  the  lessees  for  lives 
voald  have  the  rent  reserved  on  the  lease  for  years :  and. if  they 
^survive  the  lease  for  years,  then  the  Bishop  and  his  successors    [  *  2  b.  ] 


CA)Eeoog.  JiM  r.  Prufamx,  10  East.  184. 

b2 


jewel's  case. 


Part  v.— St.— 3  «. 


would  have  remedy  for  the  rent  and  arrearages  reserved  on  the 
lease  for  lives,  as  it  hath  been  said.  And  it  was  said,  that  where 
the  statute  of  (a)  32  H.  8.  cap.  28.  provides,  <<  that  the  old  lease 
be  surrendered  within  one  year,  &c.  that  a  surrender  condi- 
tional (b)  is  not  within  the  said  act :  for  the  intent  of  the  makers 
of  the  act  was  to  have  a  continuing  and  absolute  surrender, 
and  not  such  illusory  surrender,  which  might  be  avoided  the 
i4orb.^CDuLit.  "^^^  ^^y*  ^^^  factum  non  dicitur  quod  non  pcrserverat;  and 
44.  a.  33.  a.  sensus  verboTum  est  anima  Ugis.  But  in  the  principal  case  judg- 
Plow.  112.  b.  ment  was  given  against  the  Bishop  for  not. pleading  the  said 
2.  Dyer  72.       Statute  of  1.  Eliz. 

pi.  3, 162. 

pi.  48. 191.  pi.  22.  246.  pi.  69,  271.  pi.  28.  357.  pi.  43.  363.  pi.  26.  Savil  85.  pi.  165.  Cr.  Jac. 
173.  Cr.  Car.  22.  44.  435.  1.  Roll.  Rep.  159.  163.  230.  2  Roll.  Rep.  169.  311.  332.  405.  410. 
491.  499.  Latch  45.  Bridg.  28.  Moor  58.  759.  783.  1  Leon.  59. 148.  3  Leoo.  132. 156. 
1  Jones  60.    2  Inst  342. 681.    Godb.  102.  pi.  119.    3  Reb.  381.    Cr.  El.  350.  60t, 


(ct)10Co.60.a 
3  C^.  50  b. 

5  Co.  6.  a. 
Hardr.  89. 

6  Co.  37.  a. 

7  Co.  7  b. 

8  Co.  34.  a. 
72.  a.  9  Co. 


(b)  Vid.  Gibhi  ▼.  Davie ^  Hntt.  8.    Swaine  v.  bendal  lease  made  upon  a  surrender  conditioned 

Ho/maii,  Hob.  204.  ace.     Vid.  also  Sydenham  v.  to  be  void  if  the  prebend  did  not  within  a  week 

Capif  Moore,  783.     In    Wilson  v.  Carter,  2  after  grant  a  new  lease,  is  good.  Vid.  npon  the 

Strange,  1201.  the  Court  held  upon  the  con-  Constr.  32  H.  8.  c.  28.    Co.  Litt.  44.  b.    Bac. 

stmclion  of  thestat.  32  H.  8.  c.  28.  that  a  pre-  Ab.  Leases,  e. 


JEWEUS   CASE 


Trin.  30  Eliz. 


In  the  King's  Bench. 


Paul 

Majob. 
Part  v.— 3  a. 


A  LBASE  made  by  a  Bishop,'by  deed  indented,  of  a  fair, parcel  of  the  possessiooa 
of  the  bishoprickffor  3  lives,  reserving  the  old  rent,  and  confirmed  by  the  dean 
and  chapter,  does  not  bind  his  successor. 
If  the  lease  had  been  made  for  21  years,  the  successor  might  avoid  it. 


r 

W 10  Co.  M.    Between  Paul  and  Major  the  case  was  {b) ;  Jewel  Bishop  of 

Salisbury  6  Eliz.  by  deed  indented  made  a  lease  of  a  fair,  parcel 
of  the  possessions  of  his  bishoprick,  with  all  profits  thereof  in 
Sherbum  in  the  county  of  Dorset,  for  three  lives,  rendering  the 
oldNand  accustomed  rent,  which  was  confirmed  by  the  Dean  and 
Chapter;  and  afterwards  the  Bishop  died  ;  and  if  this  lease  was 
good  against  the  successor,  and  not  restrained  and  made  void 
by  the  statute  of  (c)  lEh'z.  (not  printed)  was  the  question.  And 
it  was  adjudged  that  the  successor  should  avoid  the  lease;  for  a 


(e)  Ley's  Rep. 
77. 5  Co.  f.  a. 
Rast.  Leases  . 
^Cr.  Jac.  lis. 
Cr.  £1.  141. 
10  Co.  60.  a.  b. 


4  Co.  7B.  a.    Doct.  pine  337.    Moor  108.  t53.    1  And.  65. 66. 193.   3  Leon  59. 
Co.  Lit*  405.  a.    S  Brownl.  164.    Palm.  105. 467, 468.    Latch.  S41.    Cr.  Car.  50. 


5-a; — 5  hi  lord  mountjoy's  case*  5 

fair  is  but  a  franchise  or  liberty,  not  manurable,  out  of  which  a 

(«)  rent  cannot  be  reserved ;  and  therefore  for  such  rent  reserved  (?)  '19^*  *^- *>• 

the  lessor  or  his  successors  have  not  any  remedy,  either  by  dis-  ^4^^  ^  p^j^^ ' 

tress  or  assise;  and  all  leases  of  such  inheritances,  out  of  which  4.  a. 

the  ancient  and  accustomed  rent  cannot  be  well  and  lawfully  J'S^n^^e^^^' 

reserved,  are  voidable  by  the  said  act.     It  was  also  resolved,  cr.  El.  69o! 

that  if  the  lease  had  been  made  for  21  (i)  years,  rendering  the  2  Sand.  303. 

ancient  and  accustomed  rent,  the  successor  should  avoid  it ;  for  ia"^*^\94^' 

although  the   rent  reserved   should  be  good  by  way    of  con-  (fc)  MoorWa. 

tract  between  the  lessor  and  the  lessee,  yet  it  is  not  incident  to 

the  reversion,  nor  shall  go  with  it ;  and  therefore  such  lease 

should  be  also  voidable  by  the  successor,   by  the  said  statute,  (c)  Postea  4.  a. 

Vide  17  E.  3.  75  b.  9  Ass.  p.  24-.  (c)  SO  Ass.  p.  5.  14  E.  3.  WPo8t.4.a. 

Scire  {d)  facias  122.  10  H.  6.  2.  3  H.  6.  21,  &c.  (a) 

(a)  It  was  said  by  Bodridge  in  Doubibofie  v.  three  lives  or  any  term  not  exceeding  2t  years 

dmrteene^  Cro.  Jac.  453.  that  if  lands  and  tithes  already  made,  or  which  shall  be  made  after  the 

be  demised  together  the  rent  shall  issue  wholly  passing  of  the  act  of  any  tithes,  tolls,  or  other 

oot  of  the  land  in  point  of  remedy,  but  in  point  incorporeal    hereditaments    solely     by    arch- 

of  render  out  of  both.    Vid.  *i  Saand.  304.  D.  bishops,  bishops,  &c.  and  every  other  person 

k  C.  of  fVindsor  ▼.  Cover,    In  Bally  v.  Wells,  and  persons  who  are  enabled  by  statate  to 

3  Wih.  25.  the  law  as  laid  down  by  Dodridge  make  leases  for  one,  two,  or  three  lives  or  any 

was  approved  of  by  the  Court,  and  it  was  held  term  of  years  not  exceeding  2t  years,  of  any 

that  in  a  lease  of  tithes  a  covenant  by  lessee  for  lands,  tenements,  or  other  corporeal  heredita- 

himself  and  his  assigns  not  to  let  any  of  the  ments,  shall  bt  effectual  against  the  lessors  and 

fanners  in  the  parish  have  the  tithes  runs  with  their  successors,  and  in  case  the  rent  reserved 

the  tithes  and  binds  the  assignee :  the  Court  was  shall  be  in  arrear  for  the  space  of  38  days  after 

abo  of  opinion  that  Jewel's  Case,  5  Rep.  3«  as  it  is  payable,  then  they  may  bring  an  action  of 

far  as  it  respects  the  point  of  a  lease  for  years,  debt  against  the  lessee,   his  heirs,  exeeuiort, 

was  overruled  by  TaUntine  v.  Denton,    Cro.  administrators,  and  assigns  for  the  rent*  as  any 

Jac.  111.  and  said  that  debt  lay  for  rent  reserved  landlord  can  do  to  recover  his  rent.    Vid.  also 

upon  a  lease  for  years  of  tithes  at  the  common  stat  8  &  9  Ann.  c.  14.  which  applies  to  lay 

law.     Bac.  Abr.  Leases,  b.  Rule  5. — by  stat.  impropriators. 

6  Geo.  3.  c.  17.  §  1.  all  leases  for  one,  two  or 
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Mich.  31  &  32  Eliz. 
In  the  King's  Bench . 


A  Manor  was  entailed  by  a  special  act  of  parliament  which  contained  a  pro-  Shbphard 
viso  that  the  donees  should  do  no  act  to  the  prejudice  of  their  issue,  unless  f  • 

for  jointures  or  for  term  of  life,  &c.,  or  for  years  or  at  will,  according  to  the  pJA^v^^'b' 
cistom  of  the  manor;  rendering  the  true  and  ancient  rent  of  the  lands,  &c. 
•0  demised,  and  that  all  other  acts  should  be  void.  One  of  the  donees  ac- 
cepted a  fine  of  a  stranger  sur  conusans  de  droit  come  ceo  ifc*  of  the  moiety  of 
the  said  manor  &c.,  and  by  the  same  fine  granted  the  said  moiety  for  300 
years  rendering  rent.  Among  the  lands  &c.  so  granted,  was  an  acre  of 
waste,  parcel  of  the  manor  of  the  value  of  I2d.,  but  which  had  never  been 
demised  before ;  nor  had  the  free  rents,  nor  the  copyhold  rents,  heriots,  &c. 
p^irel  of  the  manor  which  were  included  in  the  same  grant,  ever  been  de- 
miaed  before.  The  rent  reserved  amounted  to  the  rent  formerly  reserved 
upoo  the  demesne  lands,  the  free  rents,  the  copyhold  rents,  &c.  I8d.  more, . 
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and  iSd.  for  the  acre  of  waste,  and  wai  made  pa3rsble  at  two  feasts  of  the 
year,  the  old  rent  having  been  reserved  payable  at  four.  After  the  death  ef 
the  said  donee,  the  lessee  brought  an  ^ectione  Jhrma  against  the  heir  to  the 
entail,  and  on  special  verdict,  stating  the  above  facts,  judgment  was  given  for 
the  defendant,  and  resolved : — 1.  Although  it  is  provided  by  the  said  act  that 
all  estates,  &c.  restrained  by  the  said  act,  &c.  shall  be  void,  yet  by  construc- 
tion of  law  they  are  not  void  as  to  the  tenant  in  tail  himself,  but  voidable  by 
the  issue.  2nd.  In  respect  of  the  acre  of  waste  which  was  never  demised  be- 
fore, the  rent  which  is  entirely  reserved  out  of  the  whole  cannot  be  called  the 
true  and  ancient  rent.  3rd.  The  rent  reserved  issues  out  of  the  lands  held 
by  copy,  which  were  never  charged  with  any  rent  before,  and,  since  the  de« 
mesnes  only  have  been  demised  for  rent,  the  whole  manor  cannot  be  demised 
within  the  said  act*  In  this  case,  all  by  the  grant  and  render  are  put  in 
liotclipot ;  whereas  the  copy-holds  ought  to  have  been  granted  by  copy,  ac- 
cording to  the  custom  of  the  manor,  and  not  by  fine  or  deed.  4th.  The  re- 
servation of  the  rent  at  two  days  instead  of  four  makes  the  grant  and  render 
void.  5th.  A  reservation  of  silver  in  lieu  of  gold  is  not  good,  nor  under  such 
a  proviso  can  two  farms  be  joined  in  one  demise,  reserving  one  and  the  same 
rent ;  nor  can  a  parcel  of  a  farm  be  let,  reserving  rent  fn-o  nUd ;  but  a  reser* 
vation  of  eight  bushels  of  wheat  instead  of  one  quarter  is  good. 
*  Per  Wray,C.  J.  One  coparcener  may  let  her  moiety,  yielding  the  moiety  of 
the  accnstomable  rent.* 

6tb.  No  apportionment  in  this  case  can  make  the  render  good,  for  the  casual 
profits  cannot  be  reduced  to  a  certain  value.  8.  C.  Moor.  197. 


Moor  494.  Richard  Sbephard  was  plaintiff  against  Blackaller  defendant 
Sr'^^^sK^b^^  in  an  Ejectione  Jirmce  oi  two  houses  and  18  acres  of  land  in 
i9«!373. 378.  Hemston  Arundel,  on  a  demise  made  10  April  28  El.  for  three 
380. 583. 596.  years ;  the  defendant  pleaded  not  guilty,  and  the  iurors,  as  to 
597.  Lit.  Rep.  ^^^  moiety  of  one  house  and  18  acres  of  land,  found  the  defend* 

ant  guilty,  and  as  to  the  residue  they  gave  a  special  verdict  to 
this  effect :  they  found  that  the  tenements  in  which,  &&  were 
parcel  of  the  manor  of  Hemston  Arundel,  and  demised  and  de* 
misable  time  out  of  mind,  by  copy,  &c.  And  that  Robert  Lord 
Brook  was  seised  of  the  said  manor  in  fee,  and  further  found 
that  by  a  special  act  of  parliament  made  4  Feb.  27  H.  8.  the 
said  manor  was  intailed  to  Anne  wife  of  Charles  Lord  Mountjoy, 
and  to  John  Pawlet  and  Elizabeth  his  wife,  and  to  the  heirs  of 
their  bodies  begotten,  with  divers  remainders  over ;  by  which  act 
it  was  provided  as  follows,  sc,  that  the  donees,  nor  any  of  them,  non 
facerint  aliqtud  in  nocumentiim^  vel  exfueredationem  hanredUm  suo^ 
rum  vel  eorum  alicujus  vel  alicujus  eorum  in  remaneriy  sed  tanium 
projunctura  uxoris  pro  termino  vitae^  vel  alictyus  viri^  Spc.  pro  ter* 
mino  vitae^  vel  pro  termino  vita:  alictyus  alice  persona  vel  pro  anniSf 
vel  ad  voluntateniy  secundum  consuetudinem  manerii :  reddendum 
vcrum  4*  antiquum  redditum  pradictarum  terrarum^  4*  tinemen' 
tontm  sic  demissorum^  4*  ?<^  &11  other  acts  should  be  vold»  as  by 
the  said  act  appears :  and  further  found,  that  the  said  manor  did 
consist  of  divers  free  rents  amounting  to  ?/•  and  of  15  copyhold 
tenements,  which  were  held  for  lives,  the  customary  rent  of 
£  *  4  a.  ]  which  was*  3/.  and  of  the  demesnes  which  had  usually  been  de- 
mised by  indenture  for  the  several  rents  and  farms  of  ^U  &c. 
And  that  there  was  one  acre  of  waste,  parcel  of  the  said  manor^ 
in  which  were  divers  highways  and  common  for  the  tenants^  of 
the  yeaijy  value  of  iSe/.     And,  that  on  the  death  of  every  copy^ 
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bolder^  tbe  lord  by  custom  ought  to  have  an  heriot ;  and  that 
there  was  a  court-baron  incident  to  the  said  manor,  and  per- 
quisites of  court)  and  a  leet  appertaining  to  the  said  manor ; 
and  that  the  free  rents,  or  copyhold  rents,  or  heriot8«  or  per- 
quisites of  court,  or  leet,  never  were  demised  before,  for  life, 
or  years,  or  otherwise;  and  that  afierwa];d8  Charles  Lord 
Monntjoy  died,  after  whose  death  the  said  Anne  liis  wife,  in  6 
Eliz.  did  accept  a  fine  of  a  stranger,  sur  conusans  de  droit  come 
c€Of  ifc.  of  the  moiety  of  the  said  manor  with  the  appurtenances, 
and  of  a  great  number  of  acres  which  did  comprehend  the 
demesnes ;  by  which  fine  the  said  Anne  did  grant  and  render 
the  moiety  of  the  said  manor,  &c.  with  the  appurtenances  for 
300  years,  rendering  rent,  amounting  to  the  free  rents,  the 
copybold  rents,  the  rarm  rents,  and  IsS.  more,  and  12(7.  for  the 
acre  of  waste,  to  be  paid  at  two  feasts  of  tbe  year,  where  the  old 
I'ent  was  payable  at  four  feasts.  And  afterwards  the  said  Anne 
died,  and  the  now  plaintiff  claimed  under  the  said  lease  for  300 
years:  and  the  defendant  claimed  by  the  Lord  Mountjoy  that 
now  is,  being  heir  to  the  said  entail.  And  the  doubt  of  this 
case  was,  if  the  said  lease  for  SCO  years,  made  in  manner  and 
iam  aforesaid,  was  to  be  avoided  by  the  said  clause  of  restraint 
of  the  said  act  of  27  H.  8.  or  not ;  and  it  was  argued  on  the 
plaintiff's  side  (in  which  as  much  was  said  as  the  wit  of  man  (a)  Antea  5.  a. 
could  think  or  invent)  that  the  lease  should  be  good,  and  not  p^^'^^^'^^o 
restrained  by  the  said  act.  And  all  that  which  was  said  may  be  Lit.  44.  b.'i48i 
briefly  divided  into  five  parts.  a- 14«.  144.  a. 

1.  Forasmuch  as  this  act  restrains  the  power  which  the  te-  cr.Jw?iu*^* 
nant  in  tail  had  by  the  laws  of  the  land,  it  should  be  taken  strictly,  112.  Moories. 
as  to  the  restraint,  and  beneficially  for  the  tenant  in  tail :  and  to  i^*  ^  Saand. 
that  purpose  the  rule  put  by  Read  in  21  H.  7.  17.  b.  and  18  ^^^^^^, 
E.  4.  16.  a.  and  divers  other  books  on  that  ground  were  cited.  Cr.  £i.  690. 

S.  It  was  said,  that  although  the  rents  of  assize,   heriots,  J^^^'J^ 
leetB,  &c.  were  never  demised  before,  it  was  not  material ;  for  the  ^|;  ^^^  ^^ 
rent  reserved  doth  not  (a)  issue  out  of  them,  but  only  out  of  nare  S6. 
things  manurable,  to  which  the  lessor  may  resort  to  distrain ;  as  ^fXf^^^  \  ^' 
in  9  Ass.  £4.  a  lease  of  land  and  of  the  toll  (b)  of  a  mill,  ren-  (e)Piowd.ss9! 
dering  rent,  or  in  SO  Ass.  5.  a  lease  of  land  and  an  (c)  hund.  or  a.  243.  b.  34s. 
advows.  rendering  rent,  &c.  all  the  rent  shall  issue  out  of  the  1:^^^^^^^^ 
land,  and  not  out  of  the  toll,  advows.  or  hund.  (a)      But  the  Fitt.  Grant  47. 
King  may  reserve  a  rent  out  of  a  fair  or  other  thing  not  ma-  44E.S.  43.  a. 
durable^  as  is  adjudged  in    14  E.  3.  (rf)    Scire  facias  122.  be-  ^^^^'vf  bT^ 
cause  he  may  (e)  distrain  for  it  in  *all  the  other  lands  of  the    [  ♦  4  b.'  ] 
grantee.     Vide  10  H.  6.  2.     And  this  point  was  concluded  with  Distress  6. 49. 
12  A»«  p*  40.     That  if  a  rent  be  granted  out  of  a  manor,  that  13  £.  4. 6.  a. 
tbe  demeanes  only  (/)  and  not  the  services  are  charged.  *  JjJ|^  ^^^^• 

U.  Although  the  acre  of  waste  was  never  demised  before,  and  5  h.  7.  ^^\^ 
ahfaougb  tbe  moiety  was  now  demised,  where  no  moiety  was  de-  5  Co.  56.  a. 
miaedofthe  demesnes  before;  and  although  the  rent  was  re-  cl^^ft. 47. a. 
served  at  two  days  of  the  year,  where  before  it  was  reserved  at  142.  a.  144!  a.' 
four  days  of  the  year,  yet  verus  S^  antiquus  reddiius  is  reserved  (/)  Br.  Chw-. 
within  the  said  act :  for  every  rent  hath  quantitv  and  quality,  and  1%^'YitL* 
et  antiquus  redditus  is  not  to  be' intended  of  every  quality  Charge  is.' 

(a)  Vid,  auto  note  (▲)  J<srfr«  case,  p.  5. 
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incident  to  it,  but  of  the  quantity  of  the  rent,  for  that  is  the  efiect 

and  Bubetance  of  the  thing  reserved ;  as  if  the  ancient  leserva-' 

(ri)l>MU*5.b.  tion  wasof  tlie  rent  to  be  paid  in  gold  (a),  andtbe  new  rewr*»- 

tion  was  to  be  paid  in  silver ;  or  if  a  quarter  of  wheat  wai  an- 

(b)  Bridg.  to.    ciently  reserveo,  and  now  {b)  the  lease  is  made  reoderii^  ei^t 

I'oitea  5  b.       bushels  of  wheat,  all  is  one ;  for  the  law  doth  cot  respect  tbefbnn 

of  words,  or  the  quality,  but  the  substance  and  effect  of  the  mat- 

(i)  Co.  lit.  44.  ter :  so  if  the  old  rent  was  10/.  and  the  lessor  reserves  (c)  SOOj; 

(d)  10  Co  It*.  ^'^  "  "°'  ^'  "^  termini  vents  ^  antiquus  redditas  {d),  but  parimt 

\.  I  Buiat.53.  differunt  qua  re  concordant,  ^  (e)  qui  Aeeret  in  Utera,  fueret  m 

EC.  1  Leon.160.  cortice.     And  it  is  not  necessary  to  have  all  the  qualities  iDctdent 

Co.^Ui!*M^'b.    ***  ■"  ■^ni"'  '^t ;  *""''  if ''  *fi™  customary  or  copyhold  rent  be- 

SS3.  b.  WiDg.'   fore,  other  rent  may  now  be  reserved  by  indenture :  for  by  tkat 

H^^'k^^M  ^^  shall  have  veram  4r  atitiquam  tttmmam  reddif,  which  he  bad 

**s!  a  Bnl^     before,  and  ^at  is  the  effect  and  substance  of  the  matter,  altbougb 

bs.  it  difiers  in  quality ;  so  when  the  rent  is  payable  at  fonr  day*  of 

(/)6Co,se.a.  theyear(/),  and  now  it  is  reserved  at  two  days  only,  it  is  not  ma- 

I.U.  44.  b."*      terial.     For  the  words  are  reddendo  verwn  <$-  antiqtatm  redditum, 

l.cy  7V.  Cr.       and  doth  not  say,  ad  vsualiafesla  Sfc.  so  if  he  reserves  the  Irae 

"KU^h''      "'^  ancient  rent,  it  is  sufficient.     And  it  was  said,  if  tenant  in 

vtt.  Cro.  Car.  toil  be  of  fi  farms  {g),  one,  which  hath  been  always  let  for  SOL 

IT.  Dcniteiii.  rent,  and  the  other  for  lOi.  rent,  and  he  makes  a  lease  of  both 

^  C^atr"  *'     ***^  *'  y**"^  rendering  SO/,  rent  entirely  out  of  both,  it  is  good, 

and  yet  it  is  not  the  accustomable  rent  which  Iiath  been  paidj 

&c.  for  now  it  is  one  entire  rent,  where  it  was  several  before, 

and  now  this  entire  rent  issues  out  of  both,  and  each  of  them  is 

charged  with  the  whole  rent,  where  each  of  them  was  severally 

charged  before;  but  entire  and  several  are  but  qualities  of  the 

rent ;  but  in  substance  the  accustomable  rent  is  reserved,  for  they 

both  amounted  to  30/.  and  that  is  reserved.     So  if  tenant  io  tall 

be  seised  of  three  acres  of  land,  each  of  equal  yearly  valuer  and 

all  have  been  demised  for  3s.  per  annum,  in  such  case  he  may 

lease  one  of  them  for  lid.  per  annum,  or  two  of  them  fctr  ^.per 

(k)Poiitttb.b.  annum,  and  so  {h)pro  rata  .-  and  yet  in  these  two  cases  it  is  not 

'r'»^<  **-i'*'  '''^  •accustomable  rent  which  hath  been  paid.     So  if  two  (0 

(iiVo  L^i  41.  coparceners  be  seised  of  certain  land  in  tail,  which  bath  been 

b.  Fu*i.a.  b.    l(->t  for  10/.  rent,  one  of  them  may  let  his  part  or  moiety  for  5/. 

lu  uU  which  cases  the  rent  reserved,  although  it  differs  in  form 

or  quality,  yet  in  substance  it  is  verus  S;  antiquus  reddiiat  within 

t4ie  said  act  of  27  H.  8.     It  was  further  said,  that  if  a  manor 

*I'«tl.&f.      has  been  always  let  for  10/.  rent,  and  afterwards  ateoancy* 

escheats,  yet  it  may  he  let  for  lU/.  and  yet  it  may  be  argnKl 

that  this  is  not  vena  ^  anliquus  reddilusi  for  no  rent  waa  ever 

reserved  before  out  of  land  escheated,  and  by  consequence  the 

rent  reserved  cannot  be  called  vena  ^  antiqum  redditta:  tmt 

that  would  be  too  nice  and  subtle  en  interpretation :  for  by  the 

aame  reason,  if  a  copyhold  of  inheritance  is  forfeited,  it  may 

be  said,  that  because  the  rent  of  the  copyhold  was  demised  and 

not  the  land,  it  should  impeach  the  lease,  which  would  be  too 

'a  construction,  tending  to  avoid  many  leases  of  poor  men, 

ll  would  be  inconvenient :  so  in  the  case  at  bar,  althoogfa 

sn  of  (i)  waste  was  never  demised  before,  yM  inasmuch 

^  ■  Talue  lliereof  and  more  is  reserved,  the  purview  and  ii)T 

It  oT  Ibe  Mt  ii  wdl  observed. 
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4^  It  was  argued)  and  strongly  urged,  that  if  the  said  render 
as  So  the  said  acre  of  waste,  the  services,  heriots,  leets,  &c. 
(which  were  never  demised  before  the  said  grant  and  render) 
thould  be  void  by  the  said  act,  that  then  it  was  consequently 
good  for  the  demesnes  which  had  been  demised ;  for  then  all 
the  rent  reserved  should  issue  out  of  the  demesnes. 

5*  If  it  should  not  be  void  as  to  such  things  which  were  not 
demised  before,  yet  after  the  death  of  him  who  made  the  grant  (fl)Co.UtiS* 
and  render,  there  should  be  an  apportionment  of  the  rent  for  9*00.' so  af^^ 
tbetn;  and  then  forasmuch  as  the  whole  rent  and  more  is  re-  47.  a! 
lenred  for  the  demesnes  (although  the  rents  of  the  freeholders  ^  ^*  ^'  ^• 
and  copyholders  and  the  acre  of  waste  be  deducted)  4*  ^^^^^"^  4*  Hetr498. 
antiqmis  redditus  and  more  besides  them  should  remain  for  the  Pott.  6.  a.' 
demesnes;  for  this  cause  it  was  urged,  that  the  said  render  should  f^^^',^^ 
be  good  for  the  demesnes ;  4*  id  (a)  cerium  est^  quod  cert  reddi  5q|  3,  ^^^  199] 
foleUi  and  in  this  case,  after  many  arguments,  and  great  deli-  10  Co.  59.  a.  b. 
beratioa  and  consideration,  six  points  were  resolved.  ^ '''  ^^*  ^* 

1.  That  although  it  be  provided  by  the  said  act,  that  all  estates,  ^»^'  'Hjf  ^•^ 
&C.  restrained  by  the  said  act,  &c.  should  be  void,  yet  it  is  not  n^e  teoant  in 
by  construction  of  law  void  as  to  the  tenant  in  tail  himself  {b)  tall,  but  void- 
bot  should  be  avoided  by  the  issues  in  tail;  for  the  intent  of  ^^^^^^^ 
the  act  was  to  provide,  that  the  donees,  or  any  of  them,  notifa''  ^    .  .<    .  *  ^ 
cemU  aliquid  ad  noaimentum,  vel  exhareditation'  hered!  eoAm,  c^rB^^'.** 
tad  not  to  make  void  the  estate  which  the  donee  himself  made  1  And.  S44. 
i^Kainst  himself;  and  all  acts  of  parliament,  as  well  private  as  fR^^u^Rep^.^*' 
fenend,  shall  be  taken  by*  a  reasonable  construction  to  be  col-  J52.i59.i69. 
kcted  out  of  the  words  of  the  acts  themselves,  according  to  the  ^  Mod.  Rep. 
troe  intent  and  meaning  of  the  makers  of  the  act.     Vide  {c)  lit  \  v^s4r. 
£.  4.  1.  a.  and  {d)  43  A^.  p.  29.  [  *  ^  b.  *] 

9.  It  was  resolved,  that  in  respect  of  the  said  acre  of  waste,  snd.  Id  re- 
which  was  never  {e)  demised  before,  the  rent  which  is  entirely  "P**^*  ®f  ** 
reserved  out  of  the  whole,  cannot  be  called  verus  4*  antiquus  red'  ^^r^b^^e^ 
iUm :  for  how  can  it  be  called  verus  4*  antiquus  redditus^  when  demised,  the 
it  isues  out  of  a  thing,  which  was  never  charged  with  any  rent,  ^"i^^J^g^i^* 
by  any  reservation  before  (b).  and  ancient 

3.  by  the  grant  and  render  of  the  manor,  he  to  whom  the  rent. 
lender  is  made  hath  an  interest  and  a  term  in  the  lands  held  \lf^^^^^ 
by  copy,  and  when  any  of  the  copyholders  die,  or  it  be  forfeited,  the  copy-hold 
be  may  enter  and  enjoy  the  land  himself  if  he  will ;  and  the  lands.   The 
lent  reserved  doth  issue  out  of  the  same  lands  held  by  copy,  J^mot hede- 
which  lands  were  never  charged  with  any  former  rent  before,  iiiised,andthe 
biA  mlwiays  have  been  demised  by  copy  according  to  the  custom  ^^PJ['^^^^* 
of  die  manor :  and  when  the  demesnes  of  the  said  manor  have  beno  granted^ 
been  only  demised  for  rent,  in  the  case  at  bar,  the  whole  manor  by  copy, 
cannot  be  demised  within  the  said  act;  also  the  estates  which  (c)4Co.  76.b. 

Br.  Plariiam.  61.    U)  4  Co.  TS.  b.    Br.  Parliam.  S5.      (e)  5  Balstr.  S91.      Moor  198, 199. 494. 
Cra,  Car.  50.    Co.Lit.  44.  b. 


(•)  By  Stat.  13  Elia.  c.  10.   %  5.  the  ac-  of  tithes  which  had  never  been  let  before  was 

CBslSMed  yearly  rent  or  more  is  directed  to  be  held  void.    Pomery  v.  Partingtom^  5  T.  R.  665. 

icserfed.  A  lease  under  tbb  statute,  Ui  order  to  And  nnder  a  similar  power,  a  lease  of  lands  an- 

biad  the  socreasor,  mukt  be  of  lands  which  have  cienUy  demised  together  with  two  closes  never . 

Wea  demised  before.    Doe  v.  Lord  yorborougk^  before  demised  at  one  entire  rent  was  held 

1  Bing.  S4.  8.  C    7B.Moore,«5a.    And  under  void.     Doe  v.  Rendk,  3  M.  &  8.  99.    Vid. 

a  power  to  leaw  all  or  anv  part  of  the  premises  Fooi  v.  Mmrrioif  Vin.  Ab.  Authority,  o.  PL  9. 

w  as  the  usual   rents   be  reserved,  a  lease  Sugden  on  Powers,  57f ,  3rd.  ed. 
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the  tenant  in  tail  shall  make  by  the  said  act  of  27*  are  d»tin- 
guished  by  the  act,  scil,  estates  for  life,  for  years,  and  at  will, 
according  to  the  custom  of  the  manor;  but  by  this  grant  and 
render  all  are  put  in  hotchpot  and  jumbled  together,  as  Sir  Tho. 
Oawdy  said,  whereas  the  copyholds  ought  to  liave  been  granted 
by  copy,  according  to  the  custom  of  the  manor,  and  not  by  fine 
or  deed. 
4Ui.  The  r^         4.  The  reservation  of  the  rent  at  (a)  two  days,  where  the 
renTat^mo       rent  was  reserved  and  payable  at  fonr  days  before,  makes  the 
days  instead  of  grant  and  render  void,  because  it  is  ad  nocumerUum  of  the  heirs 
four  makes  the  j^j  |^|^  which  is  restrained  by  the  act;  for  it  is  more  beneficial 
^^^  ^  for  them  to  have  it  paid  at  four  feasts  than  at  two.    And  all  be- 

neficial qualities  of  the  rent  ought  to  be  reserved  and  observed 

(c). 
Son  of  dWeTin  5.  As  to  the  cases  which  have  been  put,  of  the  reservation  of 
lien  of  gold,  silver  {b)  in  lieu  of  gold,  or  of  joining  (c)  two  several  farms  in 
joininfftwose-  one  demise,  with  reservation  of  one  and  the  same  rent,  or  to 
t^^t^t^ne  let  parcel  of  a  farm  rendering  rent  pro  raid  (d),  all  these  were 
rent;  letting  denied  by  the  whole  court;  but  the  case  of  reservation  of  eight 
oarcel  of  a  bushels  of  wheat  in  {d)  lieu  of  a  quarter  is  all  one  in  quantify 
Ingrentpro'^'  value,  and  nature,  and  varies  only  in  words.  But  Wray  Ch. 
vMid  not  good.  Just,  said,  that  he  did  agree  to  the  case  of  {e)  two  coparceners, 
^1^7  hb*^  that  one  might  let  her  moietv,  yielding  the  moiety  of  the  accus- 
Tnstead^f  a  tomable  rent ;  for  in  as  much  as  they  are  in  by  act  of  law,  and 
ooartergood.  of  God,  it  would  be  hard  that  the  frowardness  of  her  coparce- 
mliriimktl^r  ^^^  should  prejudice  her  of  the  benefit  of  a  fine  which  she 
moiety;  yield-  might  have  by  making  of  a  lease  of  her  moiety :  and  so  a  dif- 
Ing  a  moiety  ference  between  that  case  and  the  case  of  the  lease  of  part  with 
tomd  rent!*  reservation  of  rent  {f)pro  ratd^  which  is  her  own  act,  and  which 
r  *  /i  1  ^^"^  ^^^  parcel  is  not  the  accustomable  *  rent  which  hath  been 
*-  ^  -^  paid.  So,  and  for  the  same  cause,  when  two  distinct  farms  are 
(a)  Co.  Lit  joined  (g)  together,  the  whole  rent,  which  is  reserved  out  of  both, 
44.  b.  6  Co.  is  a  new  rent,  and  not  the  accustomed  rent.  And  as  to  the  case 
7'^'  ^h^  ^^(^)  reheat  of  a  tenancv,  it  was  agreed  for  good  law.  For 
Ley  7S.  ^^^  ^^^  ^^  ^^^>  ^^  ^^  Ood,  will  not  prejudice  any  one.     But  if 

s  Roll.  Rep.  the  lessor  had  purchased  the  tenancy,  it  would  be  otherwise, 
H^^S^'  ^^^  for  that  which  is  purchased  is  not  parcel  of  the  manor,  because 
Cr.  Car.  17.      he  acquires  it  by  his  own  act.    . 

Decgeylll. 

r6)A«tea,4.b.  (c)  Cr.  Car.  21,  S2.  Antea,4.b.  (d)  Bridg.  «0.  Antea,4.1>.  (e)  Antea,  5.  a. 
Co.  Lit  44.  b.  (>)  Co.  Lit.  44.  b.  Antea,4.b.  (^)  1  Co.  139.  a.  Cr.  Car.  21,  22.  (Jk)  Antea^ 
5.  a. 


(c)Tlie  words  of  this  special  act  of  parliament  contrary  to  what  Lord  Coke  reports  in  Mmmi- 

require  the  *^  trne  and  ancient  tent,**  and  not  Joy'<  com,  is  said  to  have  been  tal^en  notice  of, 

the  true  aad  aodent  yearly  rent  to  be  resenred  and  oensnied,  by   the  Master  of  the  Rob. 

yeariy.    Upon  the  construction  of  the  words  of  21st  March,  17S8,    in  the  case  of  CoUmi  v. 

the  Stat  5f  H.  8.  c.  28.  by  which  the  accnstom-  Ha$kin$.    HowcTer  in  Dot  ▼.  fTOioji,  5  Bam. 

able  yeariy  rent  is  directed  to  be  reserved  year-  &  Aid.  363.  the  Conrt  recognised  the  law  as 

ly,  If  rent  be  reserved  payable  at  one  feast,  laid  down  in  the  first  Institute,  and  decided 

whereas  it  had   before  been  reserved  pay-  that  under  a  power  which  required  the  usual 

able  at  four,  k  is  sufficient.     Co.  Lift  44.  b.  and  accustomed  yearly  rent  to  be  reserred, 

VId.  C«MpMI  ▼.  IJaek,  Amb.  740.    And  Detm  a  lease  of  part  of  the  premises,  formerly  de- 

ond  CAapCcr  qf  Worenta's  caae^  6  Rep.  SB.  a.  roiaed  at  one  entire  rent,  reaerving  rent  pro  rM 

(d)  Ib  Co.  JUtt.  44.  b.  It  is  said  that  such  re-  was  valid.  By  39  dc  40  Geo.  3.  c.  41,  Ecdealas- 

tenmtion  pro  raid  is  good,  for  H  is  in  substance  tical  leases  of  parcel  of  a  farm  reoderfait  rest 

the  accustomable  rent  In  Vin.Ab.  Reservation,  pro  rv<d  are  valid. 
c.  a.  pi.  8.  note,  the  Opinion  in  Co.  Litt  so 
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9.  It  was  resolvedi  that  no  apportionment  (if  any  should  be)  ^^b*  ^^  ^P* 
ifl  this  case  would  make  the  render  good  ;  for  first,  no  appor-  ^ouid"make 
tkmmetit  could  be  made  in  this  case  (e),  for  as  much  as  there  the  render 
be  copyholders  for  men's  lives,  which  depend  on  the  providence  ^^^' 
^  God,  heriots,  profits  of  court,  which  are  accidentals,  and  (a)  3  Co.  52, 
otfcer  casualties,  which  could  not  be  reduced  to  a  (a)  yearly  ss.  a. 
▼alue,  as  it  is  said  in  Butler  and  Baker's  case ;  for  this  cause  no  ^S^'  ^It^* 
qiportionment  could  be  made,  for  apportionment  ought  to  be  of  9  co.  so.  a.' 
a  certain^.     And  where  it  was  said,  Quod  id  (b)  cert  est,  quod  47.  a. 
art  reddi  potest ;  it  was  answered,  Quod-f  id  incerf  est^  quod  Antea^s  a! 
cerf  reddi  nuUo  modo  potest*     £.  Wray  Ch.  Just,  said,  that  al-  Lane,  51! 
tlKMich  there  should  or  might  be  an  apportionment  after  the  Heti.98. 
death  of  tenant  in  tail,  that  would  not  serve  to  make  the  grant  !  f  ^  "IJI^; 
and  render  good,  for  if  verus  <$-  antiquus  reddi f  be  not  reserved  (r)5Co.5o.b. 
yearly,  during  the  term  (as  by  construction  of  law  is  implied)  the  5  Co.  2  b. 
power  which  the  tenant  in  tail  hath  is  not  pursued.     For  it  is  7  ^o!  r^h^' 
not  sufficient.  Quod  verus  ^  antiquus  reddit^  be  reserved  to  the  a  Co.  34  a. 
hein  in  tail,  but  it  ought  also  to  be  reserved  to  the  tenant  in  tail  J^  ■•        . 
himself;  and  therefor^  if  he  reserves  a  le^  rent  to  himself  10  co.  60  a. 
during  his  life,  and  after  hb  death,  the  true  and  ancient  rent^  Co.  Lit  44.  a. 
the  lease  is  not  good :  and  although  the  stat.  was  made  prin*  j^'^^^^  l^ 
dpally,  as  hath  been  said«  for  the  benefit  of  the  heirs  in  tail,  &c.  RastLeases/s. 
jit  the  reservation  ought  in  construction  in  law  to  be  of  the  true  Dyer,  72.  pi.  3. 
and  ancient  rent  during  the  whole  term.    And  therefore  if  the  Iffie*'^^^^' 
tme  and  ancient  rent  be  not  reserved  during  the  life  of  the  pi!  59!  rru 
toiant  in  tail  who  made  the  grant  and  render  (as  in  truth  it  was  Pj*  ^s*  ^^• 
not  in  the  case  at  bar),  no  apportionment  after  his  death  will  ^{^  ^[  ^^^' 
make  the  demise  good.     And  for  as  much  as  the  liand  itself  held  SaT.85.pLi65. 
bv  copy  was  demised,  it  would  appear  on  apportionment  (if  any  ^^'  ^v\'^* 
mould   be)  that  the  ancient  rent  would  not  remain  for  the  6M.cr.  Car« 
donesnes.  99, 44. 435. 

And  in  the  argument  of  this  case,  the  difference  of  penning  of  ^'^/^"^  j^, 
divers  statutes  concerning  leases  was  observed.  The  stat.  01  32  Vers  statutes  * 
(c)  H.  8.  c.  28.  that  appoints  the  demise  to  begin  **  from  the  day  concerning 

1  BoB.  Rep.  159. 163.  t30.  S  Roll.  Rep.  169. 31 1  332. 405.  410.  491.  499.  Hop.  S04.  Latcb.  45. 
Bridg.  fS.  Moor,  58. 759. 763.  1  Leon.  59. 148.  3  Leon.  13S.  156.  1  Jones,  60.  S  Inst.  342. 
m.    Oodb.l02.pLll9.    3Ke'b.  381. 

(■)  In  the  cases  of  leases  nnder  powers,  Mr.  **  npon  an  apportionment,  the  proper  rent  would 

Siffden  observes  (Treat,  on  Powers,  622.  3rd  **  still  be  payable  for  the  lands  within  the  power, 

«l\  "  The  rases  seem  to  establish  this  princi-  *'  and  duly  demised,  in  other  respects  the  lease 

*'ple  when  as  in  How  v.  Whitfield  (1  Vent.  *'  would  be  good.    But  according  to  the  an- 

"SS9.t  Jones,  110.  2  Show.  6,  7.),  aod  the  Earl  **  thorities  it  seems  to  be  sufficient  to  impeach 

"  ^  CmdifgOH  V.  MmUwpie  ( App.  Tr.  on  Powers,  '*  the  lease,  that  it  contains  lands  not  comprised 

"  No.  10.},  an  entire  gross  sum   is   reserved  '*  in  the  power,  and  that  an  entire  rent  is 

**  fpmuwMj  and  part  or  the  lands  is  not  com-  '*  reserved  in  respect  of  both    the  ettAtea, 

"  priMdi  in  the  power,  or  belns  comprised  in  the  **  although  perhaps  this  cannot  be  treated  aa  a 

"  power  b  not  aaly  demised,  ue  power  is  badly  **  general   rule  admittinc   of  do  exceptions* 

"cxeeated,  although  the  rent  npon  an  appor-  '*  Suppose  an  estate  to  be  held  in  ooai^ed 

**  tioBBeot  wonld  be  sufficient  for  botli  estates.  "  moieties  and  the  same  person  to  be  seised  in  fte 

"  Bat  where,  as  hi  CumpbtU  v.  Leaehf  a  rent  is  **  of  one  moiety  and  tenant  for  life  with  a  power 

*^  reserved  according  to  the  quantity  or  produce,  ''  of  leasing  the  other,  and  suppose  him  to  make 

*^u  the  tenth  of  the  produce  of  every  mine  **  a  lease  of  the  entirety  at  an  entire  gross  rent, 

**  or  40t.  an  acre  or  the  like,  there,  although  the  "  it  seems  that  upon  his  death  the  rent  would 

*^  dcmbe  is  Joint  in  terms  and  part  is  not  well  "  go  according  to  his  several  Interests  in  the 


or  not  comprised  in  the  power,  vet  ''  land ;  that  is,  one  moiety  with  the  settled 

"it  shall  hold  good  as  to  the  lands  comprised  in  "  portion  of  the  estate,  and  the  other  moiety 

**  the  power  and  duly  demised.    It  might  per-  <*  with  the  unsettled,  and  that  if  the  rent  were 

**  iMps  have  originally  lieen  contended  that  if  a  ^*  sufficient  in  amount  the  power  would  be  well 

**  |iosa  rent  were  reserved  for  both  estates,  and  '*  executed." 


M 


jumcB  winbham's  gam.      Part  V.^— 6 


[♦6b.] 


<«)  Co.  Lit 


of  the  makings  8cc  not  above  the  number  of  £1  yeus^  or  three 
lives,  and  there  shall  be  reaenred  yearly  daring'  die  same  lease, 
8cc.  so  much  yearly  rent,  or  farm,  or  more^  as  hath  been  most 
acGustomably  paid,  8cc  within  £0  yean  befiire  such  lease  made" ; 
so  that  a  lease  *  for  a  lesser  term  for  a  |?reater  rent  is  within  the 
letter  of  die  said  statute:  the  words  of  the  statute  of  1  Elia»  of 
leases  made  by  Bishops  are,  ^  other  than  for 'the  term  of  21 
years,  or  three  lives  (without  saying,  or  under)  from  such  time 
as  any  such  grant  or  assurance  shall  begin,  whercnpoa  the  old- 
accustomed  yearly  rent,  or  more"  (without  limitadoa  of  any 
time)  *<  shall  he  reserved.  Sec."  And  yet  a  lease  for  a  kaaertime 
is  good,  and  the  rent  ought  to  be  reserved  during  the  whcde 
term.  The  stat.  of  (a)  13  Eliz.  c.  10.  says,  *^  other  uan  for  the. 
term  of  21  years,  or  three  lives  (without  saying,  or  under),  from 
the  time  as  any  such  lease  or  grant  shall  be  made,  whereupon  the 
accustomed  yearly  rent,  or  more,  shall  be  reserved,  ftc/*  And 
many  other  matters  were  moved  by  the  counsel  on  both  sides  at 
the  bar  in  this  case,  which  I  purposely  omit  because  the  coort. 
gave  no  resolution  of  them. 

And  take  great  care  (good  reader)  if  you  contract  for  any 
lease,  under  any  of  the  said,  or  any  other  statutes^  or  with  any 
person  who  hath  power  to  make  leases,  by  any  of  the  provisoes 
newly  invented  and  put  into  indentures,  you  take  good  advice  of 
counsel  on  the  sight  and  good  consideration  of  them  in  making 
of  your  lease;  and  my  hope  is,  that  the  report  of  these  cases- 
concerning  leases  will  bring  to  their  memory  some  things  tend* 
ing  to  the  repose  and  quiet  of  poor  formers. 


JtJfTICIB 

WmuiiAN 

r. 
l>KaMRv,  tnU 

Part  V.-^  a, 
Fitigib.  U. 


JUSTICE  WINDHAM'S  CASK 

Mich.  31  &  32  Eliz. 
In  the  King's  Bench,  in  a  Writ  of  Error. 


A  mnn  made  a  lease  of  S.  Meadow  to  A,  for  10  years,  and  of  C.  Bieadow  to  B. 
for  Jeo  years ;  and  afterwards  by  iDdentnre  recitiog  the  said  two  leases,  makes 
a  iease  to  another  ot  both  for  40  years,  to  begin  after  the  end  or  detennina- 
tion  of  the  said  several  leases  made  to  A,  and  B.    And  afterwards  the  first 
lease  of  ^.  meadow  ends,  and  the  lease  of  C.  meadow  still  cootinnea.  Held  that 
the  habendum  in  the  latter  lease  shall  be  taken  respective,  and  the  last  lease 
otS,  meadow  shall  begin  presently  after  the  end  of  the  first  lease  thereof, 
and  shall  not  wait  till  the  lease  of  C.  meadow  be  ended. 
Joint  words  shall  be  takvn  respectively  and  severally  :—l8t.  In  respect  of  the 
several  interests  of  the  grantors,    tnd.  In  respect  of  the  several  interests  of 
the  grantee.    :)rU.  In  respect  that  the  grant  cannot  uke  effect  bat  at  sevtcal  • 
times.    4.  In  reipect  of  tlie  incapacity  and  impossibility  of  the  grantees  to  ' 
take  Jointly.    .Nth.  I  n  rrspnct  of  the  cause  of  the  grant,  or  raiiomettt^teiit  mc- 
Utia,    f}\U,  Sr  rvt  iletirutUur  et  ut  niiciur  abturdum. 


7  a. — 7  b.  JUSTICE  windham^a  cabs.  tS 

*  Held  by  Wray.  J.  C.  If  tenant  in  fee  lease  one  acre  to  A,  for  life,  another  aefH 
to  B.  for  life,  and  another  to  C«  in  tail ;  and  afterwards  by  deed  (reciting  the 
said  estates)  coTcnants  with  bis  brother  that  after  all  the  estates  ended  and  de- 
tennined,  he  and  his  heirs  will  stand  seised  of  the  said  three  acres  to  the  use  of 
bis  brother  in  tail,  upon  the  death  of  B.  the  brother  shaU  have  the  acre  leased 
to  B.*    S.  C.  Moor,  191. 


In  trespass  between  Francis  Wyndham  one  of  the  Justices  of^ 
the  Common  Pleas  plaintiff,  and  John  Debney  and  others  de^ 
fendants^  in  the  Common  Pleas,  for  trespass  done  in  a  meadow 
called  Sexten's  Meadow  in  Trowse  in  the  county  of  Norfolk^ 
the  case  was  such ;  the  Dean  and  Chapter  of  the  Holy  and  Indi- 
Tided  Trinity  of  Norwich  were  seised  of  the  said  meadow  called 
Sezten's  Meadow,  and  of  another  meadow  in  the  said  town  call- 
ed Cheese  Meadow;  and  by  indenture  under  their  common  seal, 
S7  H.  8»  demised  Cheese  Meadow  to  Howlins  for  40  years :  and 
afterwards  4  &  5  Phil.  &  Mary,  by  indenture  under  their  com- 
mon seal,  demised  Sexten^s  Meadow  to  the  said  Howlins  and 
Debney  for  21  Years.  And  afterwards  12  Eliz.  the  said  Dean 
and  Chapter  demised  to  Nicholas  Manne  both  the  meadows, 
with  a  several  habendum^  sciL  to  have  and  to  hold  Cheese  Mea- 
dow for  40  years  after  the  end  of  the  first  lease  thereof  made; 
and  to  have  and  to  hold  Sexten's  Meadow  for  40  years  after  the 
first  lease  thereof  made,  with  several  reservations  of  rents.  The 
said  Manne  assigned  his  interest  to  John  Hoe,  who  15  Eliz.  sur- 
lenderecl  and  took  a  new  lease  by  indenture  of  the  said  Dean 
and  Chapter  under  their  common  seal  (in  which  the  first  leases 
were  recited)  of  both  the  meadows,  habendum  sibi  abSrpost  de-- 
termination*  pneiT  separalium  dimi$sion\  videlicet^  priecP  dimissiO' 
nil  pTisd,  Rob.  Hawli/ns  in  forma  pr€ed.foct\  S^  prced^  dimissio^ 
fits  prcrf.  Bob,  Himlyns  Sf  J.  Debney ^  Sfc.  in  forma  prced,  focf^ 
nve  essei  per  surs.  reddif^  determinaf^  Sfc.  usque  adjiri  4**  termiri  [  *  7  b.  ] 
40  annoi^  extuuc  proxim.  sequert^  existeri  verum  numerum  annor^ 
mentionat.  in  diet,  sursum  redditJ  Indentur*  diet*  Nicbolao 
Manne  made :  reddendo^  Sfc.  the  ancient  rent  severaDy  for  the 
said  meadows ;  so  that  in  effect  the  case  is ;  a  man  makes  a  lease 
of  Sexten's  Meadow  to  A.  for  ten  years,  and  of  Cheese  Meadow 
to  B.  for  twenty  years ;  and  afterwards  by  indenture  reciting  the 
said  two  leases,  makes  a  lease  to  another  of  both  for  forty  years, 
to  begin  after  the  end  and  determination  of  the  said  several 
leases  made  to  A.  and  B.  And  afterwards  the  former  lease  of 
Sexien's  Meadow  ends,  and  the  lease  of  Cheese  Meadow  con- 
tinues; and  when  the  last  lease  as  to  Sexten's  Meadow  now  in 
question  should  bc^in,  was  the  question;  for  if  it  should  notbe^ 
gm  till  the  lease  ofCheese  Meadow  be  ended,  then  the  plaintiff  _  , 
had  entered  before  his  time,  for  the  former  lease  of  Cheese  55,  *  ^^' 
Meadow  hath  yet  continuance.  But  if  the  said  habendum  in  the  ra)Moor,t9i. 
later  lease  should  be  taken  "  f  respective  or  distributive*  (a),  r^rf-  «  n/^*  V^' 
iendo  singula  singulis^  so  that  when  the  lease  in  Sexten's  Meadow  ^q  co.  85.  b. 
determines,  the  new  term  for  forty  years  therein  should  beff in,  2  Roll.  Rep. 
then  judgment  ought  to  be  given  for  the  plaintiff.  And  after  cV'h4Vi. 
many  armiments  at  bar  and  bench  in  the  Common  Pleas,  it  Paiiii.'s90.' 
was  resolved  and  adjudged,  that  the  habendum  in  the  later  lease  1  Saond.  i84. 
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should  be  taken  respective^  that  is  to  say^  the  lease  of  Sexten's 
(a)  Jenk.         Meadow  to  John  Hoe  for  forty  years  should  begin  (a)  presently 

Cr.^Jmc.^.  ^^^  ^^^  ^"^  ^^  ^^^  ^"^  '^^^  thereof  made.  For  every  deed 
359. 656.  *  shall  be  taken  more  [b)  strongly  against  the  grantor,  and  more 
i^?^*4ft"^'  beneficially  for  the  grantee,  and  it  is  more  strong  against  the 
Plowd.4!b!  lessor,  ana  more  beneficial  for  the  lessee  to  have  ^e  lease  of 
1  Lev.  tit.  Sexten's  Meadow  to  b^in  presently  after  the  expiration  of  the 
y^^j^®^  first  l^ase  made  thereof  than  to  tarry  till  the  lease  of  Cheese 
1  Browni.  ur.  Meadow  be  ended.  As  in  (c)  9  £.  4.  4£.  b.  &  }9  H.  6.  4.  a. 
3  Keb.  85.  .  If  I  release  unto  you  all  actions  which  I  have  against  you  and 
Moor^i9f^  another,  in  thb  case  notwithstanding  the  joint  words,  all  actions 
t  Leon.  106.  which  I  have  against  you  alone  are  released,  for  it  shall  be  moft 
Cr.  El.  199.  beneficially  for  him  to  whom  the  release  is  made,  and  most 
3  Keb.  85.        strongly  against  him  who  makes  it ;  and  the  joint  words  of  the 

parties  shall  be  taken  respectively  and  severally. 
Joint  words  1.  Sometimes  in  respect  of  the  several  interests  of  the  gran- 

uken  tepa-  ^ors ;  as  if  two  {d)  tenants  in  common,  or  several  tenants  join  in 
i8t  £  respect  &  grant  of  a  rent-charge,  yet  in  law  this  grant  shall  be  several 
of  the  soTenl  aluiougb  the  words  are  joint,  as  Sir  Robert  Catlyn,  Chief  Justice 
^▼emntees^  held  in  Browning's  Case  in  Plow.  Commentaries, 
tnd.  In  respect  2*  Sometimes  in  respect  of  the  (e)  several  interests  of  the 
ofthescYeral  grantees.  Sec.  (16)  19  H.  6.  6S,  64.  a  warranty  made  to  two  of 
mmSBs.  certain  lands  shall  enure  as  several  warranties  in  respect  that 

r  #  g  1^1      they  are  severally  seised,  the  one  of  *part  of  the  lands,  and  the 
^Postea  19  a.  ^^^^^  of  the  residue  in  severalty,  6  E.  2.  •Covenant  Br.  49.    A 
'    *  *  joint  (/)  covenant  taken  several  in  respect  of  the  several  inter«- 

ests  of  the  covenantees  (a).      Vide  16  Eliz.  Dyer,  337,  338. 

between  Sir  Anthony  (g)  Cook  and  Wotton,  a  good  case, 
drd.  In  respect  3.  Sometimes  in  respect  that  the  grant  cannot  take  effect,  but 
of  Uie  imuipa-  ^^^  several  times,  as  24  E.  3.  29.  a.  a  remainder  limited  to  the 
SbiiUy  ofiCe*"  ^ght  of  heirs  of  J.  S.  (A)  and  J.  N.  (J.  S.  and  J.  N.  being  alive) 
grantees  to  in  which  case  the  words  are  joint,  and  yet  the  heirs  shall  take 
take  joinUy.  severally ;  for  they  shall  not  join  in  action. 
Cenft^'2  4.  Sometimes  in  respect  of  the  incapacity  and  impossibility 

lit.  Rep. '371.   of  the  crantees  to  take  jointly,  as  a  lease  made  to  an  abbot  and 
Co.  Lit.  42.       (1)  secular  man,  or  a  gift  to  two  men,  or  to  two  women,  and  to 

197%*'  ^^'  *'  ^^^  '^^^^  ®^  ^^^^^  ^^^  bodies  begotten,  the  inheritance  is  (*) 
6  Co.  36.  a.       several,  7  H.  4. 17.  vide  Chapman's  case,  PI.  Com. 

Plowd.  103.  b. 

387.  b.  Wincb.  96.  7  Co.  23.  a.  8  Co.  145.  a.    (c)  Fitz.  Release,  14.  4  Co.  SO.  a.  Br.  Release  fS. 


(d)  Plowd.  140.  b.  161.  b.  171.  a.  289.  a.  b.  Perk.  sect.  106, 107.  Hetly,  9.  Yelv.  189.  Co. 
Lit  197.  a.  267.  b.  (e)  Postea,  19  a.  (/)  Postea,  19.  a.  (g)  1  Anders.  53, 54.  N.  BenL  228, 229. 
Dyer,337,338.p1.39.  Postea,  19.a.  (A)  Co.  Lit.  188.  a.  2  Roll.  89.  13  Co.  57.  Fits.  Joinder  la 
Action,  10.  so  Ass.  pL  47.  (i)  Perk,  sect  106.  lit  sect  296, 297.  Co.  Lit  190.  a.  2  Sannd.  319. 
(k)  Co.  Lit  183.  a.  b.  184.  a.  8  Co.  87.  a.  7  H.  4.  16.  b.  17.  a.  Lit  sect  283, 284.  1  Co.  84.  b, 
•  2  Anderson,  12. 138.  Br.  Joint-tenants, 40. 

(a)  The  general  rale  established  by  the  an-  reciting  the  grant  of  two  distinct  annuities  to  A* 

tborities  cited  in  the  note  to  Eeclcston  v.  C/t/>«-  if  B.  daring  the  life  of  the  grantors  and  the  sar* 

Jboaiyl  Saund.  153.  is,  that  wherever  the  interest  vivor,  it  was  witnessed  that  C.  corenanted  with 

of  the  covenantees  is  joint,  although  the  cove-  A,  tr  B.,  and  their  executors  to  pay  the  an* 

nant  be  in  terms  joint  and  several,  the  actions  nuities,  or  either  of  them,  when  the  graniMS 

follow  the  nature  of  the  interest  and  must  be  should  make  default  in  payment ;  A,  died :  TIm 

brought  in  the  name  of  all  the  covenantees,  but  Court  held  that  the  interest  in  the  annuities  bo- 

where  the  interest  of  the  covenantees  is  several,  ing  several,  the  covenant  was  also  severaly  aad 

they  may  maintain  separate  actions  although  that  the  annuitv  granted  to  A,  being  ia  arresTr 

the  language  of  the  covenant  be  joint  per  cunam  his  executor  might  maintain  an  action  ngaiast 

WUken  V.  Btrcibam,  3  B.  6(  a  255.  S.  C.  5  Dow.  C.    Vid.  also  Jama  v.  Emery^  5  Price,  Ss%  * 

6c  Ryt  106 ;  and  accordingly  where  by  a  deed  post  Note.  a«  fiUaga&y's  Case,  18.  b. 
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5.  Sometime  in  respect  of  the  cause  of  the  grant,  or  raliorie  ^«  In  retpect 
n/bfeeia  materia^  as  15  H.  ?•  14.  a.    One  (a)  coparcener  grants  ^^L^^l^ 
a  rent  to  two  other  coparceners  for  owelty  of  partition,  although  ratumtnijectm 
the  words  are  joint,  yet  the  cause  of  the  grant  shall  be  respected,  Mfl<»ri«. 
ind  the  rent  shall  be  of  the  quality  of  the  land,  and  therefore  ^^^^g^Br 
tbcj  shall  have  the  rent  in  degree  and  quality  of  coparcenary,  joiot-tenanu/ 
and  not  jointly.  And  Knivet,  Ch.  Just,  and  Chancellor,  said  in  to.sKeb.ti5. 
Sa  E.  S.  26.  that  if  two  coparceners  make  a  feoffment  in  fee^  %}tbC^u. 
itoderinff  rent  to  them  and  their  heirs,  the  heirs  of  both  shall  t9  Ass.  pl.ts.' 
ialierity  because  their  right  in  the  land  was  several  {p\  22  E.  Flts^rtitioa, 
4.  «5.  b.  and  (c)  2  R.  3.  18.  b.     A  joint  submission  to  arbitra-  j^f*  ^*'*'^-  ^^• 
■eot  taken  severally  in  respect  of  the  several  causes,  &c.  (b) 

6.  Sometimes  Ne  res  destruatur,  4*  ^  evitetur  absurdum^  as  in  ^th.  Ne  re$  de- 
6  H.  7.  7.  b.  in  (d)  cessavit,  where  the  tenure  is  alleged  by  ho-  J^S!2^5S! 
mage,  fealty,  and  rent,  and  the  demandant  counts,  that  in/aci^  /^x  q^^  Condi- 
aufo  sermtiaprat  cessavit,  shall  be  by  construction  taken  to  such  tiooiist. 
services  only,  of  which  a  man  may  cease  [e)  17  E.  6.  1.  b.  &  2.  ®"''  ^j**** 
a.    The  prior  of  Tikeford's  case  in  a  Scire  facias  against  the  a^co.  96.'«.  b. 
flBGcessor  of  the  prior  on  a  judgment  given  in  a  writ  of  annuity  ^^Bridg.  9i. 
for  the  arrearages  in  the  time  of  the  predecessor,  and  of  the  sue-  »    jj^jSi*** 
cessor,  and  the  writ  was  that  the  predecessor  and  successor  non^  g,^^^  44, 
dum  reddiderunt :  to  which,  exception  was  taken  that  the  prede-  (d)  Fitz.Ces- 
cessor  was  supposed  not  to  render  that   which  the  succes-  3^*^^^^ 
sor  ought,  4*  ^t^'^  allocatur  i  for  reddendo  singula  singulis,  by  rea-  23.*  Br.  fimx 
sonable  construction,  the  words  may  well  stand  together.     Vide  latin  76. 

21  K  S.  48.  a.  in  a  P^  yu^e  serdtia,  F.  N.  B.  14.  in  Monstra-  StTor."^?!*' 

wrunt:  and  the  reason  of  all  these  cases  is,  either  quod  {/)  res  290. 

non  destruatur,  or  that  the  grant  shall  betaken  more  strong  15 Ed. 4. ss. 

sgainst  the  grantor,   and   shall  take  effect  as  near  as    may  )^^^^ 


meanmg 

parties,  for  after  the  habendum  and  the  number  of  the  years  these  ^  ^^^'  *®^- 
words  are  added,  existeri  verum  numerum  annov'  in  did?  sursijm  5Co.5^b.* 
reidif  indent  mentionaf,  in  which  indenture  the  habendum  was  1  Mod.  Rep. 
leveraly  so  that  the  intent  of  the  parties  was  to  have  several  be-  ^^^^  ^q^^ 
|(inniog8  in  this  new  lease,  &c.  and  the  lessor  and  lessee  never  cr.  El.  199.' 
imagined  but  that  the  leases  should  bes in  severally,  and  not  Jenk.  Cent, 
that  the  lessee  should  wait  for  Sexten's  Meadow,  until  the  lease  JJJ;  ^^-  ^*P* 
of  Cheese  Meadow,  which  is  another  distinct  lease,  and  a  dis*  2  Bolstr.  isf  • 
duct  things  should  end.     And  so  it  was  adjudged,  and  the  plain-     [  *  8  b.  ] 
tiff  bad  execution.     Upon  which  judgment  a  writ  of  error  was 
brought;  and  after  many  arguments  it  was  resolved  by  Sir 
Christoph.  Wrav,  Sir  Thomas  Gawdy,  and  the  whole  Court  of 
King^s  Bench,  that  the  lease  to  Hoe  should  have  several  begin- 
nings.   And  so  this  case  was  resolved  by  both  Courts.     And  l^rrty^i^i.'^* 
afterwards  the  same  term    in  a  case  between  -  PoHard  and  coott  of 
Akodbe  in  the  Court  of  Wards^  Wray,   Chief  Justice,  clearly  Wards. 

(8)  Words  in  deeds  or  wiHs,  receite  a  dif-  Ves.  68S.  Vid.  Mauett  ▼.  Bmridgt,  r  T.  R. 

mm  cewtmctkni  acoording  to  the  natore  of  55S.  a  joint  and  several  contract  taken  joinUf 

iki  estate  to  which  tfaejr  are  applied.    SatUkb^  in  respect  of  the  joint  subject-matter. 
▼.  Stmekmui,  9  Ves.  616.  Emoi  ▼•  Jekyl,  S 
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brudnel's  case. 


Part  v.— 8  h.—3  k 


held,  that  if  a  man  be  seised  of  three  acres  of  land  in  fee,  and 
makes  a  lease  of  one  acre  to  A.  for  life,  of  another  acre  to  B. 
for  life,  and  of  the  other  to  C.  in  tail,  and  afterwards  by  deed 
(reciting  the  said  estates)  covenants  with  his  brother,  that  after 
all  the  said  estates  ended  and  determined,  he  and  his  heirs  would 
stand  seised  of  the  said  three  acres  to  the  use  of  his  brother  in 
tail,  &c.  That  in  this  case  presently  by  the  death  of  B.  the 
brother  should  have  the  acre  leased  to  B.  and  should  not  tarry 
till  all  the  estates,  sciL  the  other  estate  for  life,  and  the  estate- 
tail  be  ended :  but  reddendo  singula  singulis^  by  the  covenant  the 
estate  in  the  several  acres  should  vest  presently  in  the  brother, 
and  should  take  effect  in  possession,  as  the  several  estates  in  pos** 
session  end  or  determine:  which  was  granted  by  the  wliole 
Court  And  in  the  case  of  Pollard,  Wray  cited  and  relied  on 
the  said  case  of  Justice  Windham.  And  afterwards  the  plain- 
tifis  in  the  writ  of  Error,  perceiving  the  opinion  of  the  Court| 
did  not  proceed  in  their  writ  of  Error  (c). 


(c)  Vid.  Veai  v.  RobertMy  Cro.  Eliz.  199.  S.  C.    Cook  r.  Gerrard,  1  Saond.  ISO,  and  the  cases 
S  Leon.  105.  AyUr  ▼.  Chep,^  Cro.  Jac.  259.    cited  there. 


BRUDNEKS    CASE. 


Trin.  84  Eliz. 
In  the  King's  Bench. 


Brudnbl 

e. 
Skidxorb. 
Part  v.— 9  a. 


An  administrator  obtained  judgment  and  died,  his  execotori  sued  a  scire  faciat  on 
the  judgment,  and  outlawed  the  defendant.  Held  the  outlawry  is  erroneonaw 
If  a  lease  be  made  to  A.  during  the  life  of  sereral,  npon  the  death  of  one  of  the 
cestui  que  vies,  the  estate  is  not  determined,  but  A,  shall  have  the  land  daring 
the  life  of  the  survivor  of  them. 

But  if  a  man  lease  land  for  100  years,  if  il.  and  B  shall  so  long  live,  if  one 
die  the  lease  is  ended. 

Also,  if  a  freehold  lease  be  made  daring  the  time  that  C.  and  D.  shall  be  jus- 
tices of  the  peace,  Sec.  on  failure  of  one  of  them  to  continue  justice,  the  estate 
shall  determine. 

Qy.  Whether  an  administration  committed  to  one  daring  the  minority  of  foor^ 
is  determined  by  the  death  of  one,  the  others  still  being  within  age  ? 


Thomas  Brndnel,  administrator  of  Anthony  Rone,  brought  an  ap-^ 
tion  of  debt  on  bond  of  200/.  against  Thomas  SWidmore,  and  had 
judgment  to  recover  in  the  Common  Pleas,  and  died ;  Robert 
JBrudnel  and  John  Brudnel,  executors  of  the  said  Thomas 
Brudnel,  sued  a  scire  facias  on  the  said  judgment,  and  proceti 
continued  until  the  said  Thomas  Skidmore  was  outlaw^ ;  fuid 
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now  the  said  Thomas  Skidmore  brought  a  writ  of  Error.     And 
note,  it  appeared  by  the  record  certified,  that  the  said  Thomas 
Brudnel  was  administrator  to  the  said  Anthony,  during  the  mi-  O^)^"". Car.  60. 
Bority  of  Eklward,  Jeremy,  Humphrey,  and  Anne,  the  children 
of  the  said  Anthony,  and  he  averred  in  his  declaration,  that  the  45  ^7/^^^°' 
caid  Eldward,  Humphrey,  and  Anne  were  alive,  and  within  age,  2  Brown.  83. 
and  did  not  (a)  aver  that  the  said  Jeremy  was  alive,  or  within  Ji^^L-t '^i 
lige ;  and  the  piantiflPs  counsel  assigned  for  error,  that  when  ad-  ^si  b.  4i.  k* 
iiinistration  is  committed  to  one  during  the  {b)  minority  of  four,  (0  1  Mod. 
tf  one  of  them  dies,  or  comes  of  full  age,  the  whole  authority  j^^^Jn^*^ 
teaacs  (a),  for  a  difference  was   taken   between   a  limitation  292.  11  Co.  3. 
aimexed  to  an  estate  or  interest,  and  a  collateral  and  bare  limi-  h*  i3.  Co.  66. 
tation  not  coupled  or  conjoined  with  an   estate   or  interest,  ^)Raym^l|g 
"mt  which  there  can  be  no  survivor ;  as  if  a  man  makes  a  lease  1  Roll.  Rep. 
to  two  (c)  during  their  lives,  there  if  one  dies  his  estate  shall  i^*  5^>  3io. 
survive :  but  if  a  lease  be  made  to  A.  during  the  life  of  B.  and  Moor'400. 876. 
C.  without  saying,  and  during  the  life  of  the  {d)  survivor  of  Cr.  Car.  sVs.  ' 
them,  there  if  one  of  them  dies,  the  estate  (as  it  was  said)  was  ^''  ^?-  *^*; 
determined.     But  it  was  answered  and  resolved  by  Sir  John  j  RoU.83«. 
Popham,  Chief  Justice,  and  the  whole  Court,  that  in  the  same  11  Co.  3.b. 
case  put  by  the  plaintiff*'s  counsel,  if  one  of  the  cestuy  que  vies  \Jt^Q  ^^''e, 
dies,  the  estate  is  not  determined,  but  A.  should  have  the  land  Goidsb  ri'rs! 
during  the  life  of  the  survivor   of  them  (b)  :  and  so  it  was  1And.151.pl. 
resolved  bv  all  the  Justices  in  Mich.  Term  *held  at  St.  Alban's     C  *  9  b.  J 
5  &  6  Eliz.  for  A.  had  an  estate  of  freehold  by  way  of  limita-  ]^^'  \^°  r. 
lion  ot  an  estate  durnig  the  lives  of  two  men,  and  by  construe-  Jac.  377,378. 
tion  of  law  during  the  life  of  the  survivor  of  them;  as  if  a  man  1  Leon.  74. 
makes  a  lease  of  land  to  two  men  during  their  lives,  and  they  Jp/39^  iso"* 
assign  their  estate  over,  now  the  assignee  hath  an  estate  for  the  I8I.  1  Vent, 
life  of  the  tv/o  men,  and  if  one  dies,  he  shall  have  the  land  dur-  ^^^-  Palm.  23. 
ing  the  life  of  the  survivor  of  them.     And  two  differences  were  los.^  vln.  Ab.  ' 
taken  and  agreed  in  this  case.  Est  1. 

1.  Between  a  limitation,  as  the  case  before,  and  a  condition  :  Difference  be- 
for  if  a  man  leases  land  for  100  years  if  A.  and  B.  shall  so  long  j!^?^"  *  j™^" 
live,  in  that  case  if  one  of  them  dies,  the  lease  is  (e)  ended,  for  condition, 
the  lease  was  conditional,  and  not  determinable  by  limitation  of 
estate ;  and  the  life  of  a  man  is  collateral,  as  to  the  lease  which 

if  but  a  chattel.  aSmiulbrof 

The  second   difference  was  between  a  limitation  of  an  estate  an  estate  of 
of  freehold  during  lives   (which  is  the  usual  and  ordinary  limi-  freehold 
tation  of  a  freehold)  and  a  collateral  determination,  as  during  and'acoUateral 
the  lime  that  C.  and  D.  shall  be  of  the  Inner  Temple,  or  dur-  determination. 

(a)  In  Jnnei  v.  Earl  of  Stratford,  3  P.  Wni9.  Rep.  29.  If  the  declaration  in  an  action 
89,  the  reporter  states ''and  they  (the  court)  fur-  brought  by  an  administrator  daring  the  mi- 
ther  held,  contrary  to  one  of  the  resolutions  nority  of  six,  shew  five  under  the  age  of  17,  and 
above  mentioned  in  HrudneVa  case,  that  if  ad-  the  sixth  of  the  age  of  18,  it  is  bad,  for  the  ad- 
ministration should  be  granted  during  the  mi-  ministration  is  determined  on  one  of  the  execn- 
Bprity  of  four  infants,  one  of  whom  should  die  tors  attaining  the  age  of  17.  Ruled  on  de- 
before  be  came  to  age,  this  would  not  deter-  mnrrcr,  Joijuer  v.  Waita,  1  Jon.  48.  Vid  Com. 
■lae  the  administration  ;  for  the  living  infants  Dig.  Pleader  'i  D.  10.  By  stat.  58  Geo.  3. 
woald  not  be  of  age,  and  the  other  dying  during  c.  87.  %  ti.  where  an  infant  is  sole  executor,  ad- 
hta  infancy  and  not  being  in  esse,  would  be  as  ministration  shall  be  granted  to  the  guardian  or 
Mt  of  the  case."— It  may  be  observed  that  such  other  person  a^  the  coutt  sball  think  fit. 
Lord  Coke  btnwelf  states,  that  the  said  point,  until  the  infant  shall  have  attained  the  fall  age 
MfOved  for  an  error  in  the  case  at  bar,  was  not  of  21  years, 
expressly  resolved.    Vid.  post.  Princess  case,  5  (b)  Secus  of  an  office.    11  Co,  3.  b. 
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(a')! Co  96. a.  ing  the  time  that  C.  and  D.  shall  be  dwelling  in  Norfolk,  or 

cor?' Went.  ^^^^^  ^^  justices  of  peace,  or  the  like ;  for  in  these  cases  the 

us]  J49.  failure  of  the  one  shall  determine  the  estate:  but  the  said  point 

YpIv.  3J.  83.  tnoved  for  an  error  in  the  case  at  bar  was  not  expressly  resolved, 

^o?^i?ionM  because  another  error  was  moved  for  which,  without  question, 

SI4*.  f<i8.  8b.5,  the  judgment  was  reversed,  and  thatwa^f  that  when  the  admi- 

58'>#  O.  Beni.  nistrator  had  judgment  and  died,  his  executors  could  not  sue  exe- 

Beni.  18.  pi.  <^"i>on  of  the  said  judgment ;  for  none  shall  have  execution  of 

f4.  Cr.  Jar.  4.  that  judgment,  but  he  who  shall  be  subject  to  the  payment  of 

?*'  t^r  i^r  ^'^^  debts  of  the  first  intestate,  and  that  the  said  executors  are 

4dK  459.  n«t,  vide  26  H.  8.  7.     And  it  is  adjudged  in  9,8  H,  8.  reported 

9  Sand.  149.  by  Serjeant  Bendloes,  that  the  administrator  of  an  executor  shall 

M^^*'h*9  ^^^  not  have  execution  of  a  judgment  given  for  the  executor  {a)  (c). 

1  And.*«3,  f4.  And  the  opinion  of  the  Court  was,  that  the  said  outlawry  on 

Finch,  4.  b.  this  iudoment  was  erroneous ;  and  for  this  cause  it  was  reversed. 

5.  a.  ir  Car.  J.  ''      '^ 

0.  8.  so  Car.  «.  c.  6.  Swinb.  323.  Cr.  EI.  435.  Dyer,  47.  pi.  12.  112.  pi.  51.  2  Brown.  144.   Noy, 

81,  82.  Latch.  140.  Palm.  443.  2  Sid.  122. 


(c)  Upon  the  death  of  an  administrator,  or  otherwise  proceeded  on  a  jndgnient  recovered 

of  an  executor  intestate,  administration  (/eftofftt  by  an  administrator  or  an  executor  intestate, 

nnn  ninst  be  taken  ont,  Com.  Dig.  Admon.  B.  bnt  this  was  remedied  by  Stat.  17  Car.  2.  c.  8. 

JJennhe'M  eate^  96.  40.  a.     At  common  law  the  §  2.  which  gives  the  administrator  de  bontM  nom 

administrator  de  bontM  tion  claiming  by  title  pa-  a  scire  fadaa.    Vid.  Com.  Dig.  Admon.  o. 
ramoont  iconld  not  have  had  a  teirf  faciae,  or 


HENSTEAD'S  CASE. 

Mich.  36  &  37  Eliz.  Rot.  1634. 
In  the  Common  Pleas. 


Part  V.-^10  a.  A  lease  at  will  rendering  rent  is  not  determined  by  the  marriage  of  the  f^me 

lessor. 

*  If  a  lease  at  will  be  made  to  three  rendering  rent,  and  one  dies,  it  is  no  de- 
termination of  the  lease.* 

*  If  husband  and  wife  lease  land  at  will,  rendering  rent,  and  the  bosband  dies, 
it  is  no  conntermand  of  the  will.* 

*  So  also  of  joint-tenants.* 


The  case  was  such :  a  woman  tenant  for  life  of  a  hooia  mid 
certain  land  in  Sboram  in  Kent  made  a  lease  at  will,  rendering 
rent,  ifind  afterwards  took  husband ;  and  she  and  her  buakmnd 
brotA^  an  action  of  debt  &r  the  arrearages  after  the  mctrriiiges 
and  IT  xbk  lease  at  will  weredelenmiiad  by  the  intermarriage  pr 
not,  #tf  the  question*  And  it  was  agreed  by  the  whole  court,  that 
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• 

ihe  will  was  not  determined  (a)  by  the  intermarriage ;  for  al-  («)  K«lw.  16J. 
though  the  woman  had  by  marrying  submitted  herself  to  the  Hptf.7'}*i  roI. 
will  of  her  husband  as  her  head,  yet  forasmuch  as  it  might  be  86i.  Cr.  Car. 
prejudicial  to  the  husband  to  have  the  lease   determined  (for  304.  Co.  Lit. 
then  he  would  lose  the  rent  to  be  paid  at  the  next  day  after  q^^  Yox%^  and 
the  marriage,  and  it  could  not  be  in  any  manner  prejudicial  to  HembUng's 
the  wife,  if  the  lease  continue,  but  rather  to  her  benefit.     And*  ^^***' 
generally  it  might  be  great  prejudice  to  all  husbands  who  in- 
tertnarry  with  women  who  have  tenants  at  will,  for  the  losing  of 
their  rents);  for  these  causes  it  was  resolved,  that  without  ex- 
press matter  done  by  the  husband  after  the  marriage  to  deter- 
mine the  will,  it  is  not  determined.     The  same  law,  if  a  lease 
be  made  to  a  woman  (i)  at  will,  and  she  marries,  the  will  conti-  (6)  Co. Lit.  55. 
Dues  notwithstanding  the  marriage.  ^'  V?®*^i^^' 

So  if  a  lease  at  will  be  made  to  (c)  three,  rendering  rent,  and  (c)  Dyer,«69. 
one  dies,  it  is  no  determination  of  the  will,  and  although  nothing  pi.  20. 
can  survive,  yet  because  every  joint-tenant  is  possessed  j>er  my 
If  per  toutf  they  shall  be  charged  with  the  whole  rent.     And  so 
the  quitre  in  10  El.  Dyer  {d)  269.  b.  well  resolved :  but  in  the  ^|^^^*"*'  *^^* 
case  at  bar  after  the  marriage,  the  woman  herself  could  not  coun- 
termand or  determine  the  lease  at  will,  no  more  than  where  (e)  («)i  RoU.861. 
she  and  her  husband  make  a  lease  at  will,  rendering  rent  during    r  ♦  JA  u'-?' 
the  *coverture;  or  if  a  lease  be  made  to  them  at  will :  for  she    *■  '"^ 

hath  submitted  herself,  and  all  her  will  to  her  husband  ;  and  so 
a  feme  covert  may  have  a  tenant  at  will ;  and  be  tenant  at  will, 
and  yet  she  herself  cannot  countermand  it,  because  she  by  her 
intermarriage  hath  put  her  countermanding  power  in  this  case 
(^hich  doth  not  concern  freehold  or  inheritance)  into  her  hus- 
band's mouth. 

Also  if  the  husband  (/)  and  wife  lease  land  at  will,  rendering  (/)  1  Rol.P6t. 
rent,  and  the  husband  dies,  it  is  no  countermand  of  the  will,  Co.  Lit.  55.  b. 
hut  the  lease  continues.      So  it  was  said,  if  two  {g)  joint  tenants  (g)  1  Rol.  86I. 
make  a  lease  at  will  rendering  rent,  and  one  difs,  nil  survives  to  ^®*  ^***  ^^'  * 
the  other;  and  if  the  IcNsee  continues  his  possesi»ion,  the  survi« 
vor  shall  have  an  action  for  the  whole  rent  for  the  privity,  and 
it  shall  not  be  a  countermand  for  one  moitty  for  the  mischief 
«hich  might  ensue  to  lessors,  and  the  rather  because  no  mis- 
chief or  prejudice  can  come  to  the  lessees  in  such  case  (a). 


(a)  Acc.  Com.  Dig.  EtUte  by  Grant  H.  8.  Via.  Ab.  EsUte  Z.  b. 


C« 


to  ive's  CASE.  Part  V. — 11a. 


IVF/S    CASE. 

Mich.  39  &  40  Eliz.  which  began  Pasch.  S8  Eliz. 

In  the  Common  Pleas. 


^^^'  A  LESSOR  made  a  lease  of  a  manor  for  thirty  years,  excepting  all  woods  and  under- 

Sammk^  woods  growing  or  being  on  the  manor,  and  afterwards  made  a  second  lease  to 

Part  v.— 1 1  a.       ^^^  same  lessee  of  all  the  woods  and  anderwoods  growing  or  being  on  the  manor, 

for  the  term  of  sixty-two  years,  without  impeachment  of  waste,  and  afterwards 
made  a  third  lease  of  the  said  manor  to  the  said  lessee  for  thirty  years  without 
exception,  to  begin  at  a  day  to  come,  viz,  from  the  expiration  of  the  said  first 
lease  for  thirty  years ;  and  after  the  term  of  thirty  years  expired  the  lessee  cut 
trees  ;  and  upon  waste  brought  by  him  in  the  reversion  it  was  adjudged  for  the 
plaintiflT  and  resolved  :--i.  By  the  exception  of  the  woods  and  underwoods 
growing  or  being  on  the  manor,  the  soilitself  is  excepted.  <.  Notwithstand- 
ing the  exception,  the  wood  remains  parcel  of  the  manor,  and  by  lease  of  the 
manor  shall  pass,  bnt  if  a  lease  for  life  had  been  made  with  such  exception,  it 
would  have  been  otherwise.  3.  By  the  acceptance  of  a  future  lease  to  begin 
divers  years  after,  the  said  lease  of  the  wood  for  sixty -two  years  was  presently 
surrendered.  S.  C.  [Cro.  Eliz.  521.    «  And.  51.] 


({i)SBulst.29o.  I^^  brought  an  action  of  waste  against  Sammes,  and  counted 
Dall  ii.pl.  11  of  a  lease  made  to  the  defendant  of  the  manor  of  Tottenham  in 
Br*TrM*^i67  ^^^^  county  of  Essex  for  30  years:  the  defendant  pleaded,  non 
Palm.  497.  dimisit;  and  by  special  verdict  it  was  found,  that  the  lessor  made 
4  Co.  6«.  a  lease  for  SO  years  of  the  said  manor,  except  all  woods  and  un- 

iKSBniVf!«9o!  ^erwoods  growing  or  being  on  the  manor;  and  afterwards 
2Roi.  453!  made  a  second  lease  to  the  same  lessee  of  all  the  woods  and  un- 
it Co.  49.  b.  dcrwoods  growing  or  being  on  the  said  manor  for  the  term  of 
5«2.  1  Rol.  ^^  years  without  impeachment  of  waste,  and  afterwards  made  a 
Rep.  95, 96.' 98.  third  lease  of  the  said  manor  to  the  said  lessee  for  30  years, 
^°' ^*^-  *•  ^'  without  exception,  to  begin  at  a  day  to  come,  scU.  from  the  ex- 
Pcrk.  sect.  piration  of  the  said  first  lease  for  30  years ;  and  after  the  term 
642. 643.  .'30  years  expired  ;  the  lessee  cut  trees ;  Ive  in  reversion  brought 

IcfoCobe^h  ""  action  of  waste ;  and  it  was  adjudged  for  the  plaintitf.  And 
145.  a.  4  Co.      i'*  ^his  case  three  points  were  resolved. 

1st.  By  the  ex-  1.  That  by  the  (a)  exception  of  the  woods  and  underwoods 
wo^d8"and  un!  g^'^^*"^  ^r  being  on  the  manor,  the  soil  itself  is  excepted  (6), 
derwoods,  the  (a)  14?  H.  8.  1.  a.  b.  acc',  and  by  name  of  wood  may  be  demand- 
soil  iuelf  is  ex-  ed  and  recovered,  and  that  these  words  (growing  or  being)  are 
rl^b^iiCo.  ^^^^^  of  abundance,  for  without  them  the  law  will  imply 
60.a.*ioCo.39.  as  much,  (J- (c)  expressio  eoium  qtue  tacite  insuni  nihil  operatw^ 
a.  2  Rol.  Rep. 

393.  Latch.  J5.  Palm.433.437.  Co.  Lit.  191.  a.  205.  a.  Wing.  Max.  235.  2  Inst.  365.  Lit. 
Rep.  111.  2  Sand.  ail.  2  Bulst.  131.  1  Mod.  Rep.  190.  Hard.  92.  1  Roll.  Rep.  310. 
Hob.  170. 

(a)  By  the  exception  of  trees  only  so  much  Dyer  79  a.  pi.  48.  by  the  exception  of  woods, 

of  the  soil   is  excepted  as    is  sufficient    for  underwoods  or  coppice,  the  soil  is  excepted ; 

the  vegetation    of  the   trees  excepted  ;    Li-  Vid.  Hide  v.  Whiatler^  Pop.  146.  Pincomb  v. 

J0T1C8  due.   It  Rep.  62  a.     Whittkr  v.  Para.  Thomas,  Cro.  Jac.  524.  Keiuam  v.  Riding,  1 

low,  Cro.  Jac.  487.  and  the  lessee  is  entitled  Leon.  247,  by  what  words  the  soil  will  pass, 

to   thenndcrwood   and    herbage    where   the  Com.  Dig.  Grant,  E.  5. 
exfliMtttak  li  of  timber  trees  and  great  wood. 


11  a.—]  i  b.  if£'s^CASC.  *^ 

for  by  the  lease  of  the  wood  and  underwood  on  the  manor,  is  W  j^J®  ^'^  j^' 
implied  that  thiey  are  growing;    and  therefore  to  demise  all  3Bal8t.290. 
woods  on  the  manory  and  all  woods  growing  on  the  manor,  is  all  Co.  Lit.  4.  b. 
one.     And  so  it  was  also  adjudged,  Trin.  7.  Eliz.  in  the  King's  Wjf  ^^- «^; 
Bench,  as  it  was  there  said.    Vide  46  £.  3.  22.  b.  28  H.  8.  Dyer  40.  ^  co.47. 
(a)  19.  53  H.  8.  Br.  (4)  Reservation  39.  7  E.  6.  Dyer  (c)  79,  b.  Co.  Lit.  4.  b. 
&c.  and  so  a  question  in  our  books  well  resolved.  ^r^«  1 V  *u^'-i 

•2.  Notwithstanding  the  said  exception,  the  wood  remains  ^^^  ^^^  ^^J  J 
parcel  of  the  {d)  manor  (b),  and  by  lease  of  the  manor  shall  pass,  remain  parcel 
because  the  freehold  remains  intire,  and  the  lessor  remains  te-  of  the  manor, 
nant  to  every  pracipe,  and  there  needs  no  exception.     Vide  ^  ,^^  ^^^^ 
Plow.  Coram.  103.  b.  {e)    Fulmerston's  case;  otherwise  of  a  manor, 
lease  for  life  with  such  exception,  causa  pateL     And  therefore  .  v  |^  ^^  ^^ 
k  was  resolved,  that  by  the  lease  of  the  manor,  the  woods  shall  \i^  co.  £it.  * 


Vide  (/)  38  H.  6.  83.  b.     The  King,  seised  of  a  manor  3J4.  b.  i56. 
to  which  an  advowson  was  appendant,  leased  the  manor  (without  ^}^^'  ^^^* 
neaking  of  the  advowson  appendant,  whereby  it  did  not  pass)  (j)CoXMMA. 
for  life ;   and  afterwards  granted  the  reversion,  habendum  una  &  3«5.  a.  Flu. 
ami  advocationef  the  advowson  shall  not  pass,  for  during  the  life  HQtt.^89.^' 
of  the  lessee  it  was  not  appendant :  whereupon  it  is  to  be  ob-  Br.  Grant,  €0. 
lervedy  that  if  a  man  grants  an  advowson  appendant  for  life  ^F*^]}^^^*^* 
the  reversion  is  appendant  to  the  manor :    but  when  a  man  152 7b.  d99?!u  * 
leases  the  manor  for  {g)  life,  except  the  advowson,  the  advowson  b.  t  Roll,  itu 
in  possession  cannot  be  appendant  to  the  reversion  of  the  manor  ^^/  ^^^' 
expectant  on  the  estate  for  life ;  otherwise  on  an  estate  for  years.  ^^  h.49* 

(g)  Co.  Lit.  594.  b.  5f5.  a.  1  RoU.  Sd3. 11  Co.  50.  a.  Hatt.  88.  Dyer,  57.  b. 

3.  That  by  the  acceptance  of  a  future  lease  to  begin  divers  Sr^-  ^y^*^^^ 
vean  after,  the  said  lease  of  the  wood  for  62  years  was  present-  toreUMe  the 
ly  {k)  surrendered,  because  the  lessee  by  acceptance  thereof  had  lease  for  6% 
Manned  the  lessor  to  have  ability  to  make  the  new  lease,  which  y^^  d*red 
be  had  not,  if  the  first  lease  shall  stand :  as  if  lessee  for  20  years  '""^  ^ 
takes  a  lease  for  three  years,  to  begin  10  years  after ;  it  is  a  pre-  ^h)  post.  69.  b. 
sent  surrender  of  the  whole  term,  for  it  cannot  be  a  surrender  p.S95.  etib. 
of  tbe  last  10  years,  and  remain  for  the  first  10  years,  and  so  to  ^^* 
make  a  fi*action  of  the  term,  nor  can  he  who  hath  a  lease  for  20 
years  surrender  the  last  10  years  by  any  express  surrender 
saving  to  him  the  first  10  years.    Vide  14  H.  8.  15.  2  Mar.  112. 
4  Mar.  141.  3  Etiz.  200.    10  Eliz.  272.  11  Eliz.  280.  35  H.  8. 
57.  fil  H.  7.  6.  31  Ass.  p.  26.  32  H.  8.  46.  37  H.  6.  17.  14  H. 
7. 37.  21  H.  7.  12.  40.  13  R.  2.  Dower.  40  E.  3.  24.  43.  41 
E.  9.  13.  44  E.  3.  25.  26.  25  E.  3.  13  (c). 


(b)  So  if  the  trees  are  excepted  the  lettor  has       (c)  For  what  shal  amount  to  a  surrender  in 

tlMB  as  an  inheritance,  not  as  a  chattel.    They  law,  Tid.  Com.  Dig.  Son*.    I.   1.     Bac  Ab. 

ire  annexed  to  tlie  rerersion  and  will  pass  with  Leases,  S.  S.    Dwwn  ▼.  Sfanlev,  4  Burr.  Sf  10. 

it  tfea  where  Oue  rerersion  is  granted  by  the  Vin.  Ab.  Surr.  i.  Touch.  301.    TkomoM  r.  Cook^ 

■uae  of  the  reversion.     Stamp  t.  Cliiiloa,  1  f  Barn.  Sc  AM.  119,  and  the  cases  cited  in  the 

RoO.  Itep.  95.  S.  C.  Vol.  VI.  p.  85.  Dom.  I^ifrd's  notes  to  Thur$by  v.  PhnU,  1  Saond.   t35.  b. 

ed.  1824.  Dot  y.Johnstony  1.  M*CleI  Si  Y.  141. 


iunsrmati^^  cjmsl  KntV^ — 1£ 


S  A  Uy  DERS  3   CASE. 

Trin.  41  £li2.  whxdi  besaa  EBL  40.  Eliz.  Rot.  747. 


In  die  Coamum  He». 


_    ^'  fliiae  <}9em,  tbe  le«pe  BBf  dfar  ia  it.    i.  If  tlis  one  wcse  mC  opes  at  the  tiae 

Zl^'^^l  ^       <>f  the  kane  nde.  tbe  lesee  camor  <ipcn  Ir.    1.  if  i  oun  balh  auKs  kid 

witbin  his  laatl,  aarf  leva  bis  i»id  and  att  iBioea  tfaerciB*  tbe  lesee  wtmj  dig 
fhr  tbea.  4w  If  laad  be  leased  In  wlndi  tftone  ia  a  iiidden  nioe,  and  the  lessee 
«|»em  it,  aad  (hea  iiaijpii  over  Iiia  eataoe.  the  aisifiiee  eamiat  di|r  a  it.  5.  If 
a  lessee  aanfiia  hia  cersi  wtdi  an  exeeptim  of  the  profo  of  the  BincSy  or 
fhe  fluaes  thfi— gUFi.  or  <if  the  anbcr^  treea.  Ac  sodi  eswepCiaB  is  void. 
^  If  lessee  4t^»aiK»  hia  lera  aai  dSesit  sad  then  hia  ezecHinrs  do  waste,  and 
afterwards  asseac  m  the  ihrriae,  an  actisB  of  wostn  m  the  IsnnI  lies  aipuwt 
tbe  eaecsttics.*  9.  C  [1  BrawuL  i-U.    Cm.  Elix.  oSa.] 


SjitrvDExa  brought  an  acticaaf  wa8&eaesuiistMarwood,a»igDee 
of  tbe  teroi  in  the  tenemmt,  Ibr  waste  osiae  in  (figpng  se»-€oels ; 
tbe  defendant  pleaded  in  boTy  that  the  first  lessee,  who  opened 
r«)  C*.  Iif,54.  tbe  mine^  granted  to  him  all  hs  interest  in  the  land  emm  ommbm 
^  prcfid  (eitcept  if  semper  raercatis  sbi  4  i^^rat  smis  tot  benefit 

ji>i.  ^  V^^  wa^^  Am^Ue  the  coal-flune,  n  ^^erf*  /arcdT  ten*  ac 

(i)  1  JHder,  cmmHus  arborHms  wuerewmj;  and  mTerredy  that  the  said  mine 
V^  iUbS^  ^^  ^^  ^^  ^™^  of  the  asBignmenty  and  jet  is  open.  Wherenpon 
190.' C#,  Uc  ^^  plaintiff  demuf  red  in  law.  And  on  great  deliberation  it  was 
M.  h,  fiob«       aAndbed  fbr  the  frfaintiff ;  and  in  this  case  three  points  were  re- 

f«f.  Leaseof  1*  I^  ^  n^ui  hath  land  in  part  of  which  there  is  a  coal-mine 

iMd  w  which    open,  and  he  leases  the  land  to  one  for  li^  or  for  years,  tbe 

^MfTiiiM?-  the  '^^'^  ^'^y  (^)  ^S  ^^'*  for  inasmoch  as  the  mine  is  open  at  the 
lessee  motf  dig  time,  &c.  and  he  leases  all  die  land,  it  shall  be  intended  that  his 
^  ^«  intent  is  as  general  as  his  lease  is ;   sciL  that  he  shall  take  the 

profit  of  all  the  land,  and  by  consequence  of  the  mine  in  it  (a).. 

Vide  (b)  17  E.  3.  7.  a.  b.  John  Hall's  case  ace*;   and  so  the 

doabt  in  F.  N.  B.  149-  C.  well  explained. 
tM.  Other-  ^'  If  the  mine  were  not  (c)  open,  bot  included  within   the 

^^Ji^    ^   bowels  of  the  earth  at  the  time  of  the  lease  made^  in  snch  case 

by  leasing  of  the  land,  the  lessee  cannot  make  new  mine^  for 

that  shall  be  waste.     F.  -N.  6.  59  &  22  H.  6.  18.  b.  ace'  (b). 


ihNm  w«re  not 


(a)U  land  ansfgned  for  dower  cootain  an    within  his  manor,  ander  which  there  are  mines 
ffptm  mine,  tenant  in  dower  may  work  it  for    and  veins  of  coals,  in  order  to  bore  for  and 
***■  ^na  benefit,  fUwffkt<m  ▼.  Leigh,  l  Tannt.    work  the  same,  but  the  copyholder  may  main- 
tain trespass  against  him  for  so  doing,  Bounu 
lord  of  a  manor,  as  inch,  has  no  right    ▼.  Ttuflcr,  lo  East,  189.  and  vid.  Whiteckwrch  ¥. 
tmiUm,  to  enter  opon  the  copyhokU    Uotworthf^  4  M.  &  S.  340. 


]2  a.— 12  b.  Saunders's  case.  23 

8.  If  a  man  hath  mines  hid  within  his  land,  and  leases  his  3rd.  Lease  of 
land,  and  (a)  all  mines  therein,  there  the  lessee  may  dig  for  mines  therein 
tbem,  for  {b)  quando  aliquis  aliquid  conceditj  concedcre  videtur  4*  the  lessee  may 
id  sine  quo  res  ipsa  esse  non  potest^  and  therewith  *  agrees  9  E.  4.    [  •  1 2  b.  ] 
8.  where  it  is  said,  that  if  a  man  leases  his  land  to  another,  and  **.'5  ^"^"^  ?*^"i' 
m  the  same  there  is  a  mine  (which  is  to  be  intended  of  a  hidden  opea."* 
mine)  he  cannot  dig  for  it ;  but  if  he  lease  his  land  and  all  mines  /^x  p  j^  B 
in  it,  then  although  the  mine  be  hidden,  the  lessee  may  dig  for  149.  ^  Co.Lit. 
them  (c) ;  and-  by  consequence  the  digging  of  the  mine  in  the  53  b.  note  (1) 
principal  case  was  waste  in  the  first  lessee.  ^^ 

4.  It  was  resolved,  that  although  the  mine  was  first  opened  by  4th.  The 
the  first  lessee,  yet  if  his  grantee  dig  in  it,  it  is  waste  in  him.        dS^n^themine 

5.  It  was  resolved,  that  the  exception  was  (c)  void,  for  first  although  first 
by  the  exception  of  the  profits  of  the  mine,  or  of  the  mine  itself,  opened  by  the 
the  land  is  not  excepted  (d)  ;  and  then  it  follows,  that  he  hath  ^\^^  f^^  e'^. 
excepted  that  which  he  could  not  have  or  take :  as  if  a  man  as*  ceptionisvoid. 
signs  his  term,  and  excepts  the  timber-trees  on  the  land,  or  the     .  ^      . 
gravel,  or  clay  within  the  land,  it  is  void,  for  he  cannot  except  i.  153/a. 

to  himself  a  thing  which  doth  not  belong  to  him  by  the  law.  Hawk.  Max. 
And  although  it  was  said,  that  forasmuch  as  the  lessee  first  \l^\YLtm  81 
opened  the  mine,  and  ^  thereby  committed  waste,  and  so  had  ss.  13  Co'.  60.' 
quodam  modo  appropriated  it  to  himself,  and  by  his  wrong  has  Cr.  Jac.  296. 
subjected  himself  to  lose  the  place  wasted,  and  treble  damages,  c^ml'Dh?' 
it  should  be  a  reason  that  he  might  keep  it  to  himself,  and  so  Fait  E  7. 
continue  punishable  for  the  waste  of  which  he  was  the  first  au-  Touch.  7a. 
thor :  but  notwithstanding  tkaty  it  was  resolved  as  above ;  for  his 
wrong  which  he  committeth  cannot  devest  the  interest  in  the 
mine,  being  in  the  land  demised  to  him  out  of  the  lessor ;  and 
therefore  he  cannot  except  thai  to  himself  which  belongs  to  an- 
other: and  it  was  adjudged  Pasch.  28  Eliz.  in  the  Common  Pleas, 
Rot  820.  between  Foster  and  Miles,  plaintiffs  (c/),  and  Spencer  Poster  and 
and  Bode,  defendants,  that  where  the  lessee  for  years  assigns  another 
over  his  term  except  the  timber-trees,  and  afterwards  the  trees  spencer  and 
were  felled,  that  the  action  of  waste  was  maintainable  against  the  ano^A^r  cited. 
assignee,  for  the  (^)  exception  was  utterly  void  for  the  causes  S.C.XSoldsb. 
aforesaid,  quod  nota  bene.  Lessee  for 

years  Msigns  his  lease  excepting  the  timber  trees  ;  if  waste  be  done,  an  action  of  waste  lies 
sgainst  the  assignee. 

And  in  this  case  it  was  said,  if  lessee  for  years  devises  his  term  Termor  de- 
to  another,  and  makes  his  executors,  and  dies,  the  executors  do  and  dies  the* 
waste,  and  afterwards  assent  to  the  devise,  in  that  case,  although  executors  do 
between  the  executors  and  the  devisee  it  hath  relation,  and  the  waste,  and  af- 
devisee  is  in  by  the  devisor,  yet  an  action  of  {/)  waste  shall  be  geut  to  the  de- 
maintoinable  against  the  executors  in  the  tenuiL  So  if  grantee  of  vise,  waste  lies 
a  term  on  condition  doth  waste,  and  afterwards  the  grantor  enters  JheT'tS^-"!©"* 
for  the  condition  broken,  the  action  of  waste  shall  be  maintain-  ni^o  where 
able  against  the  grantee  in  the  tenuit  {e)  SO  £.  3. 16.  a.  b.  ace',  grantee  of  a 

term  on 
condition  commits  waste,  and  afterwards  the  condition  is  broken.  {d\  1  Leon.  48.  Cr. 

KL 17.  665.  IS  Co.  60,61.  Co.  Ent  695.  pi.  3.  2  Bnlstr.  6.  (0  1  Leon.  49.  Cr.  El.  17.  683.  Poph. 
194.  (/  )  Com.  Dig.  Wast.  C.  4. 1  Roll.  Rep.  248.  2  Inst.  302.  Swinb.  324.  Bridgm.  54.  Co.  Lit.  54. 

(^)Fitz.Wasteya.6. 

-  ■■ 

(c)  If  a  lease  of  land  and  mines  be  made,  and  234.    But  new  shafts  or  pits  may  be  opened  for 

some  mines  are  open  and  some  not,  the  open  the  purpose  of  wbrking  the  old  mines.  CUtvering 

nunesonly  pass.    Astry  y.  Ballard^  2  Lev.  185.  v.  ClaoerU^,  2  P.  Wms.  588. 
8.  C    Freera.  445.  and  vid.  WhUfeldr,  BewU,       (o)  Vid.  Doe  v.  H^ood,  2  Barn.  &  Aid.  724. 
2  P.  Wffls.  J42.   Lord  Darcy  v.  MkwUkf  Hob. 


Si  rosse's  case.  Part  V. — 13  ju 


ROSSE^S    CASE. 


Mich.  40  &  41  Eliz. 


R05SS  A  LBAtB  to  ^.  avd  Ih8  tsilgiif  habenAm  for  hu  life,  and  for  the  Uvei  ef  jB.  and  C 

.        **  U  bat  one  estate  of  freehold  to  continue  daruig  these  three  Utos  and  the  tnr- 

ALomcK.^^  ^        ^.^^^  of  thenu  S.  C.  [Moor,  398.    Gro.  Ells.  491.    Golds.  157.] 


Between  Peter  Rosse  and  Aldwick  in  an  Ef'ectione  fimue^  which 
began  Pasch,  37  Eliz.  Rot.  499«  the  case  was  such ;  a  lease  is 
made  ta  A.  and  bis  assigns,  habendum  to  him  during  his  life,  and 
the  lives  of  B.  and  C.  and  if  this  limitation  during  the  life  of  B. 
and  C.  were  void  or  not,  was  the  question.  And  it  was  adjudged, 
that  the  limitation  was  good ;  for  where  it  was  objected  that 
when  a  man  hath  two  estates  in  him,  the  greater  shall  drown  the 
less,  and  that  an  estate  for  his  own  life  is  higher  than  for  the  life 
of  another ;  and  therefore  an  estate  for  his  own  life,  and  for  the 
Co.  Lit.  41.  b.  lives  of  others  cannot  stand  together.  To  thai  it  was  answered 
antea,  9.  b.       ^^ j  resolved,  that  in  the  case  at  bar,  the  lessee  had  but  on^ 

estate,  which  hath  this  limitation,  sciL  during  his  life,  and  the 
lives  of  two  others,  and  he  hath  but  one  freehold,  and  therefore 
there  cannot  be  any  drowning  of  estates  in  the  case,  but  he  hath 
an  estate  of  freehold  to  continue  during  these  three  lives,  and 
the  survivor  of  them  (a). 


^■T" 


(a)  Yid.  Utiff  DM%  Mff,Cro.  Elis.  18SI.    3  Prest  on  Con¥.  58.  404. 


SE 


THE  COUNTESS  OF  SHREWSBURY'S  CASE- 


Mich.  42  &  43  Eliz. 


In  the  King's  Bench. 


Countess  op    An  action  on  the  case  does  not  Ue  against  tenant  at  will,  for  permisaive  waste. 
Shrewsbury         *  Bat  if  tenant  at  will  commits  voluntary  waste,  it  araoouts  to  a  determiaa- 
^         ^'  tion  of  the  will,  and  an  action  of  trespass  lies  against  him.* 

pufl  Y.^ j3  hu         ^°  some  cases,  where  there  is  a  confidence  reposed  in  the  party,  an  action 

npon  the  ca«e  will  lie,  although  the  defendant  comes  Co  the  pofsesskm  by  tlw 

act  of  a»«  plaintiff.  S.  C  [Cro.  VMz.  777. 784^] 


13  b.— 14  a.  LADY  8HBBWSBURY'8  CASS.  £5 

The  Countess  of  Shrewsbury  brought  an  action  on  the  case  *  Hen.  4. 18. 
against  Richard  Crompton  a  lawyer  of  the  Temple,  and  de-  |j  Edf4?5  6. 
clared,  that  she  leased  to  him  a  house  at  will,  4"  quod  tile  tarn 
negligenter  8^  impraoide  custodivit  tgnem  suum,  quod  domus  ilia 
combusia  fidt :  to  which  the  defendant  pleaded  not  guilty,  and 
was  found  guilty,  &c.     And  it  was  adjudged  that  for  this  per- 
missive waste  no  action  lay,  a^nst  the  opinion  of  Brook  in  the 
abridgment  of  the  case  of  48  E.  S.  25.  {a)  Wast.  52.     And  the  W  Br.  Wwt 
reason  of  the  judgment  was,  because  at  the  common  law  no 
remedy  lay  for  wastef  either  voluntary  or  permissive  against 
lessee  for  life  (6)  or  years,  because  the  lessee  nad  interest  in  the  (6)  9  Intt.  999. 
land  by  the  act  of  the  lessor,  and  it  was  his  folly  to  make  such      5^  2'®^' 
lease,  and  not  restrain  him  by  covenant,  condition,  or  otherwise,  g*tud.  60.  a.  4 
that  he  should  not  do  waste.     80  and  for  the  same  reason,  a  Co.6«.b.6Co. 
tenant  at  will  shall  not  be  punished  for  permissive  waste  (a).  ^*** 
But  the  opinion,  of  Littleton  is  good   law,  fol.  (15)  152.     I^  ^  .^ 
lessee  at  will  commits  {c)  voluntary  waste,  seiL  in  abatement  of  larrNoy^i. 
the  houses,  or  in  cutting  of  the  woods,  there  a  general  action  of  Lit.  Sect. Vi.* 
trespass  lies  against  him.     For  as  it  is  said  in  2  and  3  Phil.  £tc  J^  ^^»^'  ** 
Mar.  Dyer  122.  b.  when  tenant  at  will  takes  upon  him  to  do  RoU.5^5  556. 
snch  things  which  none  can  do  but  the  owner  of  the  land,  these  Raym.  i48. 
amount  to  the  determination  of  the  will,  and  of  his  possession,  ^'^^^i^^* 
and  the  lessor  shall  have  a  general  action  of  trespass  without  b!  11  Co.  as.  a. 
any  entry:  and  there  15  E  4.  20.  b.  is  cited,   that  if  a  {d)  Moor,t48. 1 
bailee  of  goods  as  of  a  horse,  9cc.kill  them,  the  bailor  shall  have  o^d»b^66%' 
a  general  action  of  trespass,  for  by  the  killing  the  privity  was  72.  OweufStl 
determined.     But  it  was  agreed  that  in  some  cases,  when  there  l^y^r,  isi.  pi. 
is  a  confidence  reposed  in  the  party,  the  action  upon  the  case  ^^'  ^^^f  •*®- 
will  lie  for  negligence,  *al though  the  defendant  comes  to  the    [  *  14  a.  ] 
possession  by  the  act  of  the  plamtiff.     As  {e)  12  E.  4.  IS.  a.  b.  ^^^T'^;;^^'' 
where  a  man  delivers  a  horse  to  another  to  keep  safe,  the  defen-  Jj"^  Action  sor 
dant  equum  ilium  tarn  negligenter  custodivit^  quod  ob  defectum  bomr  le  Case,  97. 
aistodue  interiit ;  the  action  on  the  case  lies  for  this  breach  of 
die  trust.  So  2  H.  7. 11.  if  my  (/)  shepherd,  whom  I  trust  with  (/)  lit.  Sect, 
my  sheep,  and  by  his  negligence  tihey  be  drowned,  or  otherwise  Moo?«48.'Sy 
perish,  an  action  upon  the  case  lies :  but  in  the  case  at  bar  it  121.  pi.  17. 
was  a  lease  at  will  made  to  the  defendant,  and  no  confidence  re-  OoMsb.  7s. 
posed  in  him ;  wherefore  it  was  awarded,  that  the  plaintifi^  take 
nothing  by  her  bill. 


^^^■^^^M".— ■»^^—^»^»^^i<><i.i^i^— ^  »  m      «  .— ..iw^ 


(a)  Lord  Cok€,  Co.  Lttt.  57  a.  laya,  lor  per-  4  Taant.  764. ;  Jime$  ▼.  JtfOt,  7  Tannt.  39f .  8.  C. 

aimve  waste  bv  a  tenant  at  will,  the  lessor  bath  1  B.  Moore,  100.  There  are  several  cases  where 

00  remedy  at  all,  for  the  statute  of  Gloucester  it  seems  to  have  been  held,  that  upon  a  lease  at 

extends  not  to  a  tenant  at  will.    From  this  and  will  made  by  a  tenant  for  years,  snch  tenant 

fran  wiMit  it  said  by  Littleton,  ^71,  that  '*  the  may  have  his  action  on  the  case  agahMt  Ma 

'^  leasee  at  will  is  not  bound  to  snstain  or  repair  lessee  at  will  for  permissive  waste,  and  the 

'^  the  booses,  as  tenant  for  term  of  years  is  tyed,*'  reason  assigned  is  became  he  la  answerable 

it  Bii|^t  have  been  inferred  that  a^  action  on  the  over  In  waste  bronght  by  his  lessor ;  CudHp  v. 

caae  did  la«  against  tenant  ^r  yean  for  permis^  Rvndle^  Carth.  S03.  AmIcmi  v.  Mmn,  1  Salk.  19. 

sive  waste,  and  of  this  opinion  was  Serjt.  WiU  8.  C.  3  Lie  v.  358.   Now  by  stat.  6  Ann.  c  91,  §  6. 

Uams :  rid.  note  (7)  Pti^/ret  v.  Riero/tf  1  Saond.  7.  made  perpetnal  bv  stat.  10  Ann.  c.  14.  an 

3t3  h.  But  in  wme  recent  cases  in  C.  B.  the  persons  are  exeaspted  from  actieae  Ibr  aeel* 

court  has  inclined  strongly  to  the  opinion,  tliat  dental  fire  in  any  house,  except  in  the  case  of 

sneli  aetion  does  not  lie  against  tenant  for  years,  special  agreements  between  landlord  and  tentat. 

Gihmm  v.  WdlMf  I  N.  B.  290.  Home  v.  Benbow,  Vid.  Mr.  Margrave's  note  (l)  Co.  Lilt.  ST.  a. 


«26  CASE  OF  sccLXi^iASTiCAL  PERSONS.     Part  V. — J  4  9. — 14  b. 


THE  CASE  OF  ECCLESIASTICAL  PERSONS 


Mich.  43  &  44  Eliz. 


In  the  High  Court  of  Parliament. 


Leases  made  to  tbe  Queen,  by  Colleges,  Deans  and  Chapters,  Wardens  of  Hos- 
pitals, or  any  other  having  Spiritual  or  Ecclesiastical  Livings,  against  the  pro- 
vision of  the  Act  of  13  Eliz.  cap.  10.  are  restrained  by  the  same  Act,  as  well 
as  leases  made  to  common  persons. 


At  a  parliament  held  in  the  same  term  upon  consideration  of  a 
bill  for  confirmation  of  conveyances  made  by  the  subjects  to  tbe 
Queen,  and  of  letters  patents  made  by  the  Queen  to  subjects,  it 
was  resolved  by  the  Chief  Justices,  Popham  and  Anderson,  and 
by  divers  other  Justices  assistant  to  the  Lords  of  Parliament  in 
the  Upper  House,  that  leases  made  to  the  Queen  by  Colleges, 
Deans  and  Chapters,  Wardens  of  Hospitals,  or  any  other  hav- 
ing spiritual  or  ecclesiastical  livings,  against  the  provision  of  tbe 
act  of  IS  Eliz.  cap.  10.  are  restrained  by  the  same  act,  as  well  as 
leases  made  to  common  persons. 
First  reason.         1*  Because  the  ecclesiastical  persons  are  disabled  by  the  act 

to  make  any  lease,  gift,  grant,  feoffment,  conveyance  or  estate, 
X,"^  14  b.  ]  but  only  in  the  same  form  as  the  statute  ^prescribes :  and  if  they 
Antea,6.b.O*.  ^j.^  disabled  to  make  estates,  then  the  Queen  cannot  take  any 
Cof]Ut!43.  a.'  estate  of  them,  which  is  not  warranted  by  the  said  act.  For  al- 
44  b.  301.  a.  though  the  Queen  by  the  common  law  hath  ability  to  take,  yet 
34S.  a.  f^f  ^  much  as  the  Parliament  hath  disabled  them  to  make 

estates,  the  estates  made  to  the  Queen  against  the  act  are  vpid. 
Second  reason.       2.  The  statute  of  1  Eliz.  which  restrains  Bishops  to  make 
(a)iiCo.7i.  b.  estates,  hath  a  special  (a)  provision,  that  they  may  make  estates 

to  the  Queen ;  which  proves,  that  if  such  provision  had  not  been 

made  for  the  Queen,  for  as  much  as  the  act  doth  disable  Bishops 

to  make  estates,  the  Queen  could  not  take  an  estate  from  them 

against  the  provision  of  the  act,  but  no  such  provision  is  in  the 

said  act  of  13  Eliz. 

Third  reason.        $.  In  divers  cases  the  King  is  {b)  bound  by  act  of  parliament, 

bonn^^by  iome  although  he  be  not  named  in  it,  nor  bound  by  express  words  (a). 

actsofparlia-    And  therefore  all  statutes  which  are  made  to  suppress  wrong, 

went,  thongh    qj.  iq  take  away  fraud,  or  to  prevent  the  decay  of  religion,  shall 

^ere?^^  bind  the  King  although  he  be  not  named  :  for  religion,  justice, 

(6)2  Inst.  558.  and  truth  are  the  sure  supporters  of  the  crowns  and  diadems  of 

681.  Go.  Lit 

4S.  b.  99.  a.  190.  a.  11  Co.  70.  b.  72  a.  2  Sid.  69.    1  Roll.  Rep.  l52,  153.  106, 167.    Cr.  Car.  526. 


When  the  king  shall  be  bound  by  an  act  of  parliament,  vid.  Com.  Dig.  Pari.  R.  3. 
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kings.     And  therefore  it  is  agreed  in  35  H.  6.  60.  that  the  (a)  (tf)35H.6.6i. 
king  shall  be  bound  by  the  stat.  of  West  2.  (b)  cap.  5.  which  n,)QQ^  x^i^ 
makes  provision  against  tortious  usurpations,  although  the  king  344.  b.*  2  Inst, 
be  not  named  in  the  act.  So  in  the  Lord  Barkley's  case  reported  S53, 364,  &c. 
by  Mr.  Plowden,  it  is  adjudged,  that  if  a  gift  in  tail  be  made  to  iv^^^l  b.^' 
the  king,   he  cannot  alien  to  defraud  him  in  reversion,  or  his  248.b.25i.  b. 
issue,  but  is  {c)  bound  by  the  stat  of  West.  2.     De  donis  condi^  f^*:  *\i  ^* 
tionalihus.     And  the  said  act  of  {d)   1  Eliz.  proves,  that  acts  7Co.2i.'a.* 
which  restrain  ecclesiastical  persons  from  wasting  their  posses-  25.  a.  ii  Co. 
sions,  which  were  given  to  maintain  the  service  of  God,  shall  bind  p**  ^'A?^*^ 
the  king,  if  special  provision  had  not  been  made  to  the  contrary  (d)  Rast. 
by  the  same  act ;  et  {e)  summa  ratio  est  qua  pro  religione  facit.  Leases,  4. 
Sir  Thos.  Egerton,  Lord  Keeper  of  the  Great  Seal,  agreed  in 
opinion  with  the  justices  aforesaid  in  the  principal  case :   note, 
reader,  the  said  act  of  13  Eliz.  hath  been  construed  {/)  benefi-  ?^*?  J^^'^'* 
cially,  to  prevent  all  inventions  and  evasions  against  the  true  gtroed  bwiee"' 
intent  of  the  makers  of  the  act.  And  therefore  it  was  held  Pasch*  cially. 
14  Eliz.  in  the  Common  Pleas  in  (g)  Eitrue's  case,  that  if  a  writ  (e)  i  Roll.  Rep. 
of  annuity  be  brought  against  a  parson  or  a  vicar  on  a  feigned  i^^.  Hardr. 
prescription,  or  by  a  grant  by  him,  the  patron  and  ordinary,  2^co!Lit^S4i' 
supposed  to  be  made  before  the  statute ;  and  he  prays  in  aid  of  a!  2  Bolsd-.  53! 
the  patron  and  ordinary,  and  loses  by  action  tried ;  and  all  this  H<>b*  <^^* 
is  feigned  to  make  an  evasion  out  of  the  act,  that  this  invention  wjr?'Max,'s! 
is  taken  to  be  within  the  equity  of  it ;  for  although  the  (A)  annul-  (fjii  Co.  re.' 
ty  charge  the  parson  or  vicar,  and  not  the  possessions,  yet  it  is  ^'i*^*^  **^' 
within  the  mischief,  scil.  impoverishing  of  the  successor,  cause  of  i64.^co.  Lit. 
dilapidations,  and  decay  of  spiritual  livings,  and  hospitals,  which  342.  a. 
are  the  mischiefs  mentioned  in  the  ^preamble.  And  note  this  word    [  *15  a.  ] 
suffered  in  the  act  was  well  observed. 

It  was  adjudged  in  the  Com.  Pleas,  Mich.  37  &  38  Eliz.  2^)^f^*^ 
between  the  dean  and  chapter  of  Hereford,  and  the  bishop  of  y.' 

Hereford  and  Ballard,  that  the  grant  of  the  next  (1)  avoidance  ^^^*^y  ^"*«<*- 
of  a  benefice  by  the  Dean  and  Chapter  was  within  the  purview  the^neSavoid- 
ofthis  act:  so  that  it  was  resolved  there,  if  a  dean  and  chapter  anceand  the 

Erant  a  {k)  rent-charge  out  of  their  possessions,  it  is  restrained  Ufantofarent- 
7  the  equity  of  the  act;    and  yet  the  rent  is  not  any  part  of  ^th^tb^act- 
their  possession  within  the  words  of  the  act.     It  hath  been  held  and  a  confirm- 
that  where  an  archdeacon  made  a  lease  for  three  lives  according  ^!|d"  f^*l^® 
to  this  act,  and  the  lessees  made  a  lease  for  100  years,  and  the  years  by  les- 
archdeacon,  bishop,  and  the  dean  and  chapter  confirmed  it ;  yet  seesof  a  lease 
it  should  not  bind  the  successor;  for  if  such  confirmation  should  a^Jl^jijld^'^to^® 
not  be  said  a  conveyance  within  this  act,  the  statute  would  be  the  act,  is  a 
to  little  or  no  purpose,  and  the  good  intent  and  purview  of  the  conveyance 
act  would  be  defeated  and  defrauded.  Sc C^.^^Elii; 

410.  (jg)  Ettnie's  case,  10  Co.  60.  b.  1  Roll.  Rep.  160.  164.  Hob.  97. 11  Co.  69.  b.  \h)  Bridg. 
30.  Hob.  97.  10  Co.  61.  a.  11  Co.  69.  b.  Cr.  Car.  49.  1  Roll.  Rep.  160.  (t)  Cr.  Eliz.  i07.  690. 
5  Co.  59.  b.  {k)  Dyer,  370.  pi.  62. 


And  it  was  held  Trin.  30  Eliz.  in  a  case  depending  by  English   HodgeB 

bill  in  the  Exchequer-chamber,  between  Hodges  plaintiff  and  (/)  ^' 

Newcomen  defendant  by  sir  Roger  Man  wood.  Chief  Baron,  and  DemUeof  a 

all  the  Barons  of  the   Exchequer,   that  where  the  parson  of  rectory,  9  Eliz. 

Weston   in  the  county  of  Gloucester  9  Eliz.  demised  his  reo-  ^l  •  P»™»n  to 

•^  the  patron  for 

50  years,  who  assigned  it  14  Eliz.  to  I.  T.,  and  confirmed  by  the  Bishop,  17  Eliz.,  living  the 

leMor,b  good,   (i)  1  RoU.  431.  Cr.  Car.  38.  3  Bulst.  238.  Bridg.  83. 
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tory  to  William  Hodgesy  then  patron  of  the  sane  rectory  for  50 

years,  who  14  Eliz.  by  bis  deed  assigned  it  over  to  Sir  John 

ThrogmortoD,  the  Bishop  confirmed  this  lease  17  Eliz.  in  the 

life  of  the  lessor,  that  the  said  confirmations  were  good.     And 

in  that  case  two  points  were  resolved. 

Miv^'ui'^  1.  That  forasmuch  as  the  said  lease  was  made  before  the 

Hodges  Stat  of  13  Elii.  and  so  not  restrained  by  the  said  act,  the  {a) 

▼>  confirmations  made  after  the  said  act  to  perfect  the  said  lease, 

nel€Menmde  ^®^*  ^^'  within  the  purview  or  intention  of  the  act 

before  8tat.15.Ells.  U  not restrafaied  by  It    (a)Cr.  EL18. 450. Cr.  Jac.  55. Co.  Lit.  501.  b. 509.  a. 

^^Sl^  '*•  2.  It  was  resolved,  that  the  grant  made  by  the  patron  of  the 
Tnie  grant  ^^  lease,  did  (A)  import  in  itself  as  well  a  grant  of  the  term, 
made  b^  the  as  a  confirmation  of  the  same  term :  and  so  one  deed  of  one 
ed^itwST'^  and  the  same  thing  by  one  and  the  same  person,  to  one  and 
well  a  grant  ef  ^^  same  person  at  one  and  the  same  time  shall  enure  to  two 
tiie  term  at  a  several  purposes,  sciL  to  a  grant  of  the  interest  as  lessee,  and  to 
Sewmef ^      a  confirmation  of  the  same  interest  as  patron.    As  if  (c)  tenant 

for  life  grants  a  rent-charge  to  him  in  the  reversion  in  fee,  and 
(h)  Co.  Lit  ^  ^7  ^^^  grants  it  over  to  another  and  his  heirs,  that  is  a  good 
501.  b.  VUu  grant  and  confirmation  also  to  make  the  rent  good  for  ever.  So 
Ab.  Fraetiana    jf  ^  ^^j  disseisor  makes  a  lease  for  life,  the  remainder  to  the 

(c)  Co.  Lit  disseissee,  and  the  disseisee  grants  the  remainder  over,  it  is  a 
50S.  good  grant  and  confirmation  also. 

(d)  Co*  Lit  ^jj3  Ju  ^jjg  principal  case  the  Lords  of  the  Parliament,  after 

tiie  said  resolution,  being  informed,  that  divers  deans  or  chap- 
ters, colleges,  See.  had  made  leases  to  the  Queen,  intending  that 
the  Queen  was  not  bound  by  the  said  act  of  13  Elias.  caused  a 

[  *  15  h.  3  clause  *to  be  added  in  the  first  branch  of  the  act  of  confirmation 

that  it  should  not  extend  to  make  any  lease,  grant,  &c.  good  to 
the  Queen  by  any  ecclesiastical  person,  &c.  wno  had  not  power 
by  the  laws  and  statutes  of  the  realm  to  make  it,  which  is  more 

9Co.75«a»       ^^^  ^^  ^"  ^^^  ^^  of  confirmations  in  anno  18  Eliz.  which  was 

done  to  manifest  the  matter  to  the  lay  people ;  for  it  was  held  by 
the  said  Justices,  that  the  general  words  of  the  said  act  of  18 
Elic.  hath  not  enabled  such  ecclesiastical  persons  to  make  leases 
or  estates  to  the  Queen,  who  by  the  said  act  of  18  Eliz.  were 

11  Co.  76.  a.     upon  good  and  important  considerations  disabled.     Vide  17  & 

3.  40.  ft  21  E.  3.  46.  The  king  being  head  of  the  common- 
wealth, cannot  be  an  instrument  to  defeat  the  purview  of  an  act 
of  parliament  made  pro  bono  publico. 
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Cases  of  Covenants,  Agreements,  &c.  concerning 

Leases,  Assurances,  &c. 


SPENCER\S   CASE. 


Pasch.  25  Eliz. 


In  the  King's  Bench. 


A  Lusseby  indentnrc  covenanted  for  himself,  his  executors  and  adihinlstrators,  Spbhcbr 
that  he,  his  executors  or  assigns,  woold  build  a  brick  wall  upon  part  of  the  land  *^* 

tlemined,  &c.  held  if  the  lessee  assigns  his  term,  such  covenant  docs  not  bind  hit   pi^^^  Y^16  a. 
assignee,  andresolved,    1.  Where  a  covenant  extends  to  a  thing  in  esse,  par- 
cel of  the  demised,  such  covenant  shall  go  with  the  land,  and  shall  bind  the 
as«ignec,  althongh  he  be  not  bound  by  express  words,    f .  If  the  lessee  cove- 
nants for  himself  and  his  assigns,  that  they  will  make  a  new  wall  upon  some 
part  of  the  land  demised,  the  assignee  is  bound  by  such  covenant.    But  the 
usignee  though  named  is  not  bound  by  a  covenant  to  do  something  which  is 
aierdy  collateral,  and  which  in  no  manner  touches  or  concerns  the  thing  de- 
nised  and  assigned  over.    3.  If  a  man  leases  personal  goods  and  the  lessee 
covenants  for  him  and  his  assigns  at  the  end  of  the  time  to  deliver  the  same  in 
u  good  plight,  &c.  such  covenant  is  but  a  personal  contract,  and  does  not  bind 
the  assignees.   4.  If  a  feoffment  be  made  by  the  word  dedi,  the  assignee  of  the 
feoflTee  shall  not  vouch.    But  if  a  lease  for  years  be  made  by  the  word  eoncessi 
or  dnmsiy  the  assignee  of  the  lessee,  upon  eviction,  may  have  a  writ  of  Cove- 
nant.   5.  Tenant  by  the  cnrtesy,  or  any  other  who  comes  in  the  poat,  shall  not 
vouch ;  but  in  the  case  of  a  ward  granted  by  deed  to  a  woman,  who  takes  hns- 
baod  and  dies,  the  husband  shall  vouch  by  force  of  the  word  grant y  so  the  hus- 
band of  9  fime  lessee  for  years,  after  her  death,shall  have  an  action  of  covenant 
as  well  on  the  covenant  in  law  on  the  words  *  demise  or  grant*,  as  upon  the  ex- 
press covenants  contained  in  the  lease.     So  tenant  by  statute-merchant  or 
statnte-staple  or  elegit  of  a  term,  and  the  vendu  of  a  lease  by  force  of  any  exe- 
cotion  shall  have  an  action  of  covenant  in  such  case  as  a  thing  annexed  to  the 
hod.    6.  A  covenant  to  repair  runs  with  the  land.    7.  The  assignee  of  the 
assignee,  and  the  executors  of  the  assignee  of  the  assignee  shall  have  an  action 
of  covenant . 

*  The  assignee  of  the  assignee  shall  vouch,  and  so  also  the  heirs  of  the  assignee 
opon  a  warranty  to  one,  his  heirs,  and  assigns.  * 

*  I1ie  word  grant  in  the  case  of  a  chattel  real  in  itself  imports  a  warranty.  * 

*  But  the  words  eanceasi  or  demiM  Id  the  case  of  freehold  or  inheritance  doth 
■at  import  any  warranty.  * 
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t  Bnlstr.  281,  SpENCEa  and  his  wife  brought  an  action  of  covenant  against 
ofmberb.  64.  Clark,  assignee  to  J.  assignee  to  S.  and  the  case  was  such : 
Ciirth.  178.  *  Spencer  and  his  wife  by  deed  indented  demised  a  house  and 
Skinner,  «ii.  certain  land  (in  the  right  of  the  wife)  to  S.  for  term  of  21  years, 
27.  Cro.  Jiic?  ^y  ^^^^^  indenture  S.  covenanted  for  him,  his  executors,  and 
459^  administrators,  with  the  plaintiffs,  that  he,  his  executors,  admi- 

nistrators, or  assigns,  would  build  a  brick  wall  upon  part  of  the 
land  demised,  &c.  S.  assigned  over  his  term  to  J.  and  J.  to  the' 
defendant ;  and  for  not  making  of  the  brick  wait  the  plaintiff' 
brought  the  action  of  covenant  against  the  defendant  as  assignee  : 
and  after  many  arguments  at  the  bar,  the  case  was  excellently  ar- 
gued and  debated  by  the  Justices  at  the  bench  :  and  in  this  case 
these  points  were  unanimously  resolved  by  Sir  Christopher 
Wrny,  Chief  Justice,  Sir  Thomas  Gawdy,  and  the  whole  court. 
And  many  differences  taken  and  agreed  concerning  express  co« 
venants,  and  covenants  in  law,  and  which  of  them  run  with  the 
^^*  *  land,  and  which  of  them  are  collateral,  and  do  not  go  with  the 
land,  and  where  the  assignee  shall  be  bound  without  naming 
him,  and  where  not;  ana  where  he  shall  not  be  bound  although 
be  be  expressly  named,  and  where  not  (a). 

(a)  For  iustances  of  covenants  which  do  and  the  natnre  of  a  rent,  and  that  the  covenant  to 

of  others  which  do  not  ran  with  the  land,  vid.  render  it  rcsniting  from  the  reddendum,  was  a 

Touch.  176.  Com.  Dig.  Cov.  c.  3.  vid.  Ab.  Gov.  covenant  that  mn  wiih  the  land  as  long  as  the 

I.  Bacon's  Ab.  Cov.  e.  S,    A  covenant  by  a  ownership  of  the  mill  and  the  demised  premisea 

lessor  that  he  wonid  renew  at  the  end  of  his  belonged  to  the  same  person,  Fyrifaa  ▼.  Arthur^ 

term  hafe  been  adjudged  to  ron  with  the  land  1  Barn.  Si  Cress.-  410.  S.  C.  2  Dow.  6c  Ryl. 

and  to  bind  the  grantee  of  the  reversion.     Per  670. 

Lord  Ellenborongh.    Roe  v.  Hayley^  12  East.        But  a  covenant  not  to  hire  persons  to  work 

469.    A  covenant  for  farther  assarance,  as  'al»o  in  a   mill,   which  was  to  be  erected  on  the 

a  covenant  for  (]|iiiet  enjoyment,  runs  with  the  demised  premises,  who  were  settled  in  other 

catate  to  which  it  relates,  whether  it  be  an  es-  parishes  without  a  certificate,  dots  not  run  with 

tate  in  fee  or  for  a  term  of  years,  Middlemore  v.  the  land,  and  does  not  bind  the  assignee  of  the 

GtfotfoJe,  Cro.  Car.  503.    Campbell  y,^Leiri$,  S  lessee    thongh    expressly    named,     Muyir  o/ 

Bam.  &  Aid.  S9S.  and  vid.  Spencer  v.  Boyes^  4  Ctmgleton  v.  Pattieon^  10  East.  130.    And  vid. 

Ves.  370.    A  covenant  by  a  lessor  to  snpply  Cankan  v.  RmmI^  8  Tannt.  2f7.  S.  C.    t  B.- 

the  premises  demised,  viz.  two  honses,  with  a  Moore,  164,    CoIImm  v.  Plumby  16  Ves.  454. 
sufficient  quantity  or  gooil  water,  at  a  rate        It  is  not  sufficient  that  a  covenant  is  con* 

therein  mentioned  for  each  house,  is  a  covenant  cerning  the  land,    bat  in  order  to  make   it 

that  rans  with  the  land,  and  for  the  breach  of  run  with  the  land,  there  must  be  a  privity 

which  the  assignee  of  the  lessee  may  maintain  of  estate    between    the  contracting    parties, 

an  action  against  the  reversioner;  Jourdam  v.  Webb  v.  RfuseUy  3  T.  R.  40ie.    Therefore  where 

Wibemf  4  Barn.  6t  Aid.  i67,    A  covenant  to  an  estate  was  conveyed  toa  trastee  in  fee,  to  the 

insnre  against  fire  premises  situated  within  the  use  of  such  persons  as  W*  should  appoint,  and 

weeklv  bills  of  mortality,  mentioned  in  14  Geo.  3.  in  default  of  appointment  to  the  use  of  W.  in 

c.  78.  IS  a  coyenant  that  runs  with  the  land,  for  fee,  and  IV,  covenanted  in  the  same  conveyance  ' 

tho  efiTect  of  the  statute  is  to  enable  the  landlord,  for  himself,  his  heirs,  and  assigns,  to  pay  a  cer- 

by  applieatioQ  to  the  governors  or  directors  of  tain  fee  farm  rent  reserved  ont  of  the  estate,  to 

the  insurance  office,  to  have  the  sum  insured  the  vendors,  their  heirs,  and  assigns,  it  was  held 

laid  out  in  rebuilding  the  premises.    And  a  co-  that  the  land  was  not  bound  in  the  hands  of  the 

▼enant  to  lay  out  a  given  sum  of  money  in  re-  appointee  of  ff.,  by  the  covenant  of  W.,4ot  ■ 

baildmg  or  repairing  the  premises,  in  case  of  the  appointee  did  not  take  the  estate  qf  W.,  to  ^ 

damage  by  firei^  would  clearly  be  a  covenant  which  liis  covenant  was  annexed,  bat  took  as  if. 

ntnning  with  the  land.    Vernom  v.  Smith,  5  the  original  conveyance  had  been  made  to  him- 

Barn.  Sc  Aid.  1.    Also  where  A.  being  seised  self,  KoacA  v.  Wudkam,  6  East.  S89. 
In  fee  of  a  mill  and  of  certain  lands,  granted  a       Where  the  lessee  oftithes  agreed  w^th  the  ow^^  . 

lease  of  the  lands  for  years,  the  lessee  yielding  of  lands  for  certain  collateral  considerations^  ndc 

and  paying  to  the  lessor,  his  heirs  and  assignu,  to  take  tithes  in  lund  from  the  tenants  of  th^i  ■ 

certain  rents  and  doing  certain  suits  and  ser-  lands  for  twelve  years,  but  to  aoeef^t  a  reasoQakil^^. 

▼ices;  and  also  doing  suit  to  the  mill  of  the  composition  not  exceeding  3s.  $d,  per  ^r^s 

lessor,  his  heirs  and  assigns,  by  grinding  all  and  thereto   bound  himself  aiid  hit  assigns;  ' 

such  oom  there  as  should  grow  upon  the  de-  it  wm  held  that  the  tithes  are  not  bound  bv 

nised  premlies.    The  lessor  afterwards  devised  such  a  covenant  of  the  lesteei  Bnwtr  t.  BUft 

the  thlU,  and  the  reversion  of  tiie  demised  pre-  t  Anstr.  413. 

mises  to  the  tame  person.    The  Court  held  that       A  covenaat  ciMOit  n»  with  a  lent,  jm^  v* 

the  reaervatioii  of  the  suit  to  the  mill  was  in  Brmick,  5  Mania  A  M-  411. 
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1.  When  the  coveDant  extends  to  a  thing  in  esse^  parcel  of  tst.  Wiran  the 
the  demise,  the  thing  to  be  done  by  force  of  the  covenant  is  tejj"^'/** 
qyodammodo  annexed  and  appurtenant  to  the  thing  demised,  and  thing  id  fiM, 
shall  go  with  the  land,  and  shall  bind  the  assignee  (a)  although  pared  of  the 
he  be  not  bound  by  express  words  :  but  when  the  covenant  ex-  covenant  rant 
tends  to  a  thing  which  is  not  in  being  at  the  time  of  the  demise  with  the  land, 
madei  it  cannot  be  appurtenant  or  annexed  to  the  thing  which  ^"^  binds  the 
hatb  no  being:  as  if  the  lessee  covenants  to  repair  the  houses  thongh  not 
demised  to  him  during  the  term,  that  is  parcel  of  the  contract,  named,  other- 
and  extends  to  the  support  of  the  thing  demised,  and  therefore  ^J'®  where 

is  ;iio</amifta£Zo  annexed  appurtenant  to  houses,  and  shall  bind  tends  to  a* 

the  assignee  although  he  be  not  bound  expressly  by  the  covenant :  thhig  not  hi 

bnt  in  the  case  at  bar,  the  covenant  concerns  a  thing  which  was  limc^f  J|J^* 

not  in  esse  at  the  time  of  the  demise  made  (i),  but  to  be  newly  demise, 

built  after,  and  therefore  shall  bind  the  covenantor,  his  execu-  S^'Q*  i<t* 

tors,  or  administrators,  and  not  the  assignee,  for  the  law  will  [  *  16  b.  ] 
not  annex  the  covenant  to  a  thing  which  hath  no  being. 

2.  It  was  resolved  that  in  this  case,  if  the  lessee  had  covenant-  J"^*  Although 

ed  for  him  and  his  (c)  assigns,  that  they  would  make  a  new  wall  extends  to  a 

upon  some  part  of  the  thing  demised,  that  for  as  much  as  it  is  thing  not  io 

to  be  done  upon  the  land  demised,  that  it  should  bind  the  as-  ^^^\^  j 

iignee ;  for  although  the  covenant  doth  extend  to  a  thing  to  be  mUe,  yet  the 

newly  made,  yet  it  is  to  be  made  upon  the  thing  demised,  and  assignee  shaU 

the  assignee  is  to  take  the  benefit  of  it,  and  therefore  shall  bind  5!Ji?!?"!?J,L 
I  .®        1  ^         r>i  t         1         •  1      •£•  named,  onless 

the  assignee  by  express  words,     oo  on  the  other  side,  it  a  war-  the  thing  to  be 

nmty  be  made  to  one,  his  heirs  and  assigns,  by  express  words,  done  is  merely 
the  assignee  shall  take  benefit  of  it,  and  shall  have  a  {d)   War^  Selwd 'aSd 
ra$Uia  Mrt(je^  F.  N.  B.  135.  &  9  £.  2.  Gan'  de  Charters  SO.  36  does  not  con- 
E.  3.  Garr.  1.  4  H.  8.  Dyer  1.     But  although  the  covenant  be  5^"l^**J  ^*»« 
ib^  bim  and  bis  assigns,  yet  if  the  thing  to  be  done  be  merely  (a)M^r  sr. 
eoJisteral  to  the  hmd,  and  dotK  not  touch  or  concern  the  thing  s99. 
demised  in  any  sort,  there  the  assignee  shall  not  be  charged.  ^-  ^^^' 
As  if  the  lessee  covenants  for  him  and  his  assigns  to  build  a  iRoU.5ti 
house  upon  the  land  of  the  lessor  which  is  no  parcel  of  the  de-  dss.  Postea, 
mise^  or  to  pay  any  collateral  sum  to  the  lessor,  or  to  a  stranger,  |^^  ^Cr°J ' 
it  shall  not  bind  the  assignee,  because  it  is  merelv  collateral,  ts5.'  Cr.'car. 
and  in  no  manner  touches  or  concerns  the  thing  that  was  de-  sts.sts. 
mised,  or  that  is  assigned  over;  and  therefore  in  such  case  the  ^  slderf 'm 
assignee  of  the  thing  demised  cannot  be  charged  with  it,  no  i  Anders,  at. 
Bore  than  any  other  stranger.  ^  ^7*  *^' 

3.  It  was  resolved,  if  a  man  leases  {e)  sheep  or  other  stock  of  *  pen^ij*** 
cattle,  or  any  other  personal  goods  for  any  time,  and  the  lessee  goods,  aco* 
covenants  for  him  and  his  assigns  at  the  end  of  the  time  to  de-  ▼eoant  by  the 
liver  the  like  cattle  or  goods  as  good  as  the  things  letten  were,  geinmd^his'asl 
or  sacfa  price  for  them ;  and  the  lessee  assigns  the  sheep  over,  signs,  does  not 
thb  covenant  shall  not  bind  the  assignee,  for  it  is  but  a  personal  ^^  ^^  >^ 
contract,  and  wants  such  (f)  privity  as  is  between  the  lessor  *  ^^' 

and  lessee  and  his  assigns  *  of  the  land  in  respect  of  the  rever-    [  *  17a.] 
sioB.     But  in  the  case  of  a  lease  of  personal  goods  there  is  not  \  ?^'^* 
any  prtrtty,  nor  any  reversion  (g),  but  merely  a  thing  in  action  salk.  iss.  sir. 
in  the  pasipnalty,  which  cannot  bind  any  but  the  covenantor,  r^)Cr.£L4S7. 

Xh.  14.  ^LM  1  Aad«ra.  SS; .  Hsar,.159.  (c)  Cr.  Car.  f5. 188.  1  Jones,  SfS.  1  Roil.  Rep.  360. 
Hmt,  U9. JPt*  WT.  N.  &  f S9»  k  Co.  Ui-  384.  b.  (a)  S  Joves,  IM.  1  Leon,  43.  SwHib.  3»4. 
t  Atk.  171.    (/)Cr.  Car.  186.    (g)  1  laen,  43. 
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(a)Swiiib.3S4.  (a)  his  executors,  or  administrators,  who  represent  him.  The 
b*^i^d  if^'  same  law,  if  a  man  demises  a  house  and  land  for  years,  with  a 
Dyer.Wpl*.  Stock  or  sum  of  money  rendering  rent,  and  the  lessee  covenants 
15, 16.  si«.  pi.  for  him,  his  executors,  administrators,  and  assigns,  to  deliver  the 
«i  E. 4.J9.V  stock  or  sum  of  money  at  the  end  of  the  term,  yet  the  assignee 
s  Bulst,  291.  shall  not  be  charged  with  this  covenant :  for  although  the  rent 
9£.  4. 1.  b.  ^    reserved  was  increased  in  respect  of  the  stock  or  sum,  yet  the 

4  Co.  81.  a.  ^'  ^^^^  ^^^  ^^^  ^^"^  ^"^  ^^  ^^^  stock  or  sum  (6),  but  out  of  the  land 
1  Co.  2.  b.  Co.  only ;  and  therefore  as  to  the  stock  or  sum  the  covenant  is  per- 
Lit.  384.  a.       sonal,  and  shall  bind  the  covenantor,  his  executors  and  adminis- 

idv  139  •      1 

PerkJSecLi24.  trators,  and  not  his  assignee:  and  it  is  not  certain  that  the  stock 
(d)4Co.  81.  a  or  sum  will  come  to  the  assignee's  hands,  for  it  may  be  wat^ted, 
lAtJss^^  ^^  ^^  otherwise  consumed  or  destroyed  by  the  lessee,  and  therefore 
Perk.  Sectl  the  law  cannot  determine  at  the  time  of  the  lease  made,  that  such 
124.  Dtdl.  101.  covenant  shall  bind  the  assignee. 

4th.  In  the  4.  It  was  resolved,  that  if  a  man  makes  a  feoffment  by  this 

th^'^S^A^d*  ^°**^  (^)  ^^^h  which  implies  a  warranty,  the  assignee  of  the 
theassiirneeof  feoffee  shall  not  vouch;  but  if  a  man  makes  a  lease  for  years  by 
the  feoffee  this  word  concessi  {d)  or  demisi^  which  implies  a  covenant,  if 
hutu^^^"^  the  assignee  of  the  lessee  be  evicted,  he  shall  have  a  writ  of 
lease  for  years  Covenant;  for  the  lessee  and  his  assignee  hath  the  yearly  profits 
by  the  words  of  the  land  which  shall  grow  by  his  labour  and  industry  for  an 
wJJT'tiieas-*  ^"'^"^^  TQViX^  and  therefore  it  is  reasonable  when  he  hath  applied 
sigm^e  of  the  his  labour,  and  employed  his  cost  upon  the  land,  and  be  evicted 
lesfee  "pon  (whereby  he  loses  all),  that  he  shall  take  such  benefit  of  the  de-i 
liavecoveDant.  ^^^  ^"^1  grant,  as  the  first  lessee  might,  and  the  lessor  hath  no 

other  prejudice  than  what  his  especial  contract  with  the  first  les- 
see hath  bound  him  to. 
5th.  Tenant  by  5.  Tenant  by  the  curtesy,  or  any  other  who  comes  in  in  ihepost* 
ot°hcr  who*^*"^  ^^^^'  "^'  vouch  (which  is  in  lieu  of  an  action).  But  if  {e)  a  ward  be 
comes  in  to  granted  by  deed  to  a  woman  who  takes  husband,  and  the  woman 
the  post,  shall  dies,  the  husband  shall  vouch  by  force  of  this  word  grants  although 
In^^hat  ^^  comes  to  it  by  act  in  law.     So  if  a  man  demises  or  grants 

cases  he  wtio  land  to  a  woman  for  years,  and  the  lessor  covenants  with  the 
comes  in  by  lessee  to  repair  the  houses  during  the  term,  the  woman  marries 
havecoyenant  ^"^  ^^®^»  ^^®  husband  shall  have  an  action  of  covenant  as  well 
Cr.  Jac.  73.  ^"  ^^  Covenant  in  law  on  these  words  (demise  or  grant)  as  on* 
2  Inst  276.*  the  cxpress  covenant.  The  same  law  is  of  tenant  by  statute-* 
h '  h'  h  *  ^^^  merchant  or  statute-staple,  or  elegit  of  a  term,  and  he  to  whom 
1  Vent.44/  *  lease  for  years  is  sold  by  force  of  any  execution,  shall  have  an 
1  Roll.  621.  action  of  covenant  in  such  case  as  a  thing  annexed  to  the  land, 
(0  2  R0II.743.  although  they  come  to  the  term  by  act  in  law ;  as  if  a  maa 
l-p  } '  "•  J  grants  to  lessee  ^for  years,  that  he  shall  have  so  mady  f  estovers 
F.N.B.iBi.n.  ^  ^^'^  serve  .to  repair  his  house,  or  as  he  shall  burn  in  his 
(/)Ant.i6.a.  house,  or  the  like,  during  the  term,  it  is  as  appurtenant  to  the 
Cr*Ja^24o*"  1^"^^  ^^^  sball  go  with  it  as  a  thing  appurtenant,  into  whose 
309. 439.     '     hands  soever  it  shall  come. 

1  Jones,  223.  6.  If  lessee  for  years  covenants  to  repair  the  houses  during 
to^r^M^irrnM^  the  term  (/),  it  shall  bind  all  others  as  a  thing  which  is  appur- 
with  the  land,  tenant,  and  goeth  with  the  land  in  whose  hands  soever  the  term 
^si*?*'  ^^^       *^®'^  come,  as  well  those  who  come  to  it  by  act  in  law,  as  by  the 

2  Vern.^275.  ^^'  ^^  ^^^  P^' ^Js  ^br  all  is  one  having  regard  to  the  lessor.  And 
1  B.^B. 298.  if  the  law  should  not  be  such,  great  prejudice  might  accrue  to 

him ;  and  reason  requires,  "ihat  tfaey^  who  shall  take  ben^t  of 
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sach  covenant  when  the  lessor  makes  it  with  the  lessee,  should 
on  the  other  side  be  bound  by  the  like  covenants  when  the 
lessee  makes  it  with  the  lessor. 

7.  It  was  resolved  that  the  assi/2;nee  {a)  of  the  assignee  should  ^*h»  1*'>e  &%* 
have  an  action  of  covenant.     So  of  the  executors  of  the  assisnee  *»«fpeeofthe 

r^i  .  1?   I  •  r    «  1    *^  .        assignee  shall 

Of  the  assignee;  so  or  the  assijrnees  ot  the  executors  or  admmis-  have  covenant* 
triacors  of  every  assignee,  for  all  are  comprised  within  this  word  (<*^  ^  Roll.5«i# 
(assignees J  for  the  same  right  which  was  in  the 4;estator,  or  in*  at  82  sBaist 
testate,  shall  go  to  his  executors  or  administrators :  as  if  a  man  ssi.  Owen, 
makes  a  warrantry  to  one,  his  heirs  and  assigns,  the  assignee  {b)  j^^*  ^52. 
of  the  assignee  shall  vouch,  and  so  shall  the  heirs  of  the  assig-  ^^  Lit.  3^* 
nee :  the  same  law  of  the  assignee  of  the  heirs  of  the  feoflPee,  and  b. 
of  every  assignee.     So  every  one  of  them  shall  have  a  writ  of 
Warrantia  Chartce.  Vide  14  E.  3.  Garr.  33.  38  E.  3.  21.  36  E.  3. 
Gar.  1.  13  E.  1  Garr.  93.  19  E.  2.  Garr.  85,  &c.  For  the  same 
right,  which  was  in  the  ancestor,  shall  descend  to  the  heir  in  /  n  ^  j^.. 
SDch  case  without  express  words  of  the  heirs  of  the  assignees.         334.  a.'  1  Roil. 
Observe  reader  your  old  books,  for  they  are  the  fountains  out  520, 521.  Br. 
of  which  these  resolutions  issue,  but  perhaps  by  these  differences  suthan?Ca^ 
the  fountains  themselves  will  be  made  more  clear  and  profitable  venant,  3« 
to  those  who  will  make  use  of  them.     For  example  (c)  in  42  E.  Corenant  to 
3.  3.  the  case  is;  grandfather,  father,  and  two  sons,  the  grand-  singio  acha* 
fiither  was  seised  of  the  manor  of  D.  whereof  a  chapel  was  par-  the'manor^f* 
eel,   a  prior  with  the  assent  of  his  convent  by  deed  covenanted  the  coTe-^ 
for  him  and  his  successors,  with  the  grandfather  and  his  heirs,  n*n'^ee»  ru*" 
that  he  and  his  covent  would  sing  all  the  week  in  his  chapel,  ^\  co.\,it" 
parcel  of  the  said  manor,  for  the  lords  of  the  said  manor  and  his  38.^.  a. 
servants,  &c     The  grandfather  did  enfeoff  one  of  the  manor  in  ®  ^°*  ^^'  ** 
fee,  who  gave  it  the  younger  son  and  his  wife  in  tail ;  and  it  was 
adjudged,  that  the  tenants    in  tail,  as  {d)  terretenants  (for  the 
elder  brother  was  heir)  should  have  an  action  of  covenant  against    r  ^^  10      ^ 
the  prior,  for  the  covenant  is  to  do  a  thing  which  is  annexed  to  A  ^  jj^u  ^^^^ 
the  chapel,  which  is  within  the  manor,  and  so  annexed  to  the  Co.  Lit.  384.  b< 
manor,  as  it  is  there  said.     And  Finchden  related,  that  he  had  385.  a.  42£.s« 
seen  it^adiudged,  that  two  (e)  coparceners  made  partition  of  venant^'^s.  1" 
land,  and  clid  one  covenant  with  the  other  to  acquit  him  of  suit,   Roll.  Rep.  81. 
which  was  due,  and  that  coparcener  to  whom  the  covenant  was  (/)tRoM.52i* 
made  did  alien,  and  the  suit  was  arrear ;  and  the  feoffee  brought  3^5.  a.  Fi'tz. 
a  writ  of  covenant  against  the  coparcener  to  acquit  him  of  the  Covenant,  13. 
suit;  and  the  writ  was  maintainable,  notwithstanding  he  was  a  ?J^' p^'Jf "2"*' 
stranger  to  the  covenant,    because  the  acquittal   fell  upon  the  131  a. 
land:  but  if  such  covenant  were  made  to  say  divine  service  in  Covonanttodo 
the  (f)  chapel  of  another,  there  the  assignee  shall  not  have  an  jljVhe  cha^eT 
action  of  covenant,  for  the  covenant  in  such  case  cannot  be  an-  of  another  than 
nexed  to  the  chapel,  because  the  chapel  doth  not  belong  to  the  the  cove- 
covenantee,  as  it  is  adjudged  in  {^)  2  H.  4.  6.  b.     But  there  it  '^"ra*„'tuh    ' 
is  agreed,  that  if  the  covenant  had  been  with  the  lord  of  the  the  land, 
manor  of  D.  and  his  heirs,  lords  of  the  manor  of  D.  and  inhabi- 
tants therein,  the  covenant  shall  be  annexed  to  the  manor,  and 
there  the  terretcnant  shall  have  the  action  of  covenant  without  ^         . 
privity  of  blood.     Vide  29  E.  3.  48.  &  30  E.  3.  14.  Simpkin  (A)  wSd  toa*wo- 

Simeon's  case,  where  the  case  was,  that  the  lady  Bardolph    by  man  who  mar- 
ries, and  af- 
terwards dies,  the  hastuuid  in  a  writ  of  right  of  ward  may  vonch  Uie  grantor,   (A) Co.  Lit.  984^ 
1.  S  RolUriS,  744,  3  Bnlst.  165.  Hob.  47.  1  RoU.  Rep,  81.  Cr.  £1. 436. 
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deed  granted  a  ward  to  a  woman  who  married  Simpk.  S.  against 

whom  the  Queen  brought  a  writ  of  right  of  ward,  and  they 

vouched  the  ladyBardolph,  and  afterwards  the  wife  died,  by  which 

fa)  1  Roll.  345.  the  chattel  (a)  real  survived  to  the  husband  (and  resolved  that 

Co.  Lit.  551.  A.  the  writ  should  not  abate)  the  vouchee  appeared,  and  said,  what 

have  you  to  bind  me  to  warranty  ?  The  husband  shewed,  how 
that  the  lady  granted  to  his  wife  before  marriage  the  said  ward; 
..»  C  L't  '^^  vouchee  demanded  judgment  for  two  causes. 
384.  a.' 101.  b.  !•  Because  no  word  of  warranty  was  in  the  deed ;  as  to  that 
(c)  Co.  Lit.  it  was  adjudged,  that  this  word  (i)  (grant  J  in  this  case  of  grant 
(d)3^1i  Be  ^^^  ward  (being  a  chattel  real)  did  import  in  itself  a  warranty. 
34.  Moor,  159.  2*  Because  the  husband  was  not  assignee  to  the  wife,  nor 
Cr.  Jac.  5«3.  privy.  As  to  that  it  was  adjudged,  that  he  should  vouch,  fqr 
282  283.^^^'  this  warranty  implied  in  this  word  f grant  J  is  in  case  of  a  chattel 
Coneean  or  de-  ^^^^  ®^  annexed  to  the  land,  that  the  husband  who  comes  to  it 
mist  in  case  of  by  act  in  law,  and  not  as  assignee,  should  take  benefit  of  it.  But 
a  freehold  or  Jt  was  resolved  by  Wray,  Chief  Justice,  and  the  whole  court,  that 
i^tlmportany  ^^^  word  (concessi  or  demist  J  in  case  of  (c)  freehold  or  inherit- 
warranty.         ance  (b)  doth  not  import  any  warranty.  11  H.  6.  41.  acc^j  vide  6 

1  Sand.  238,  H.  4.  12  H.  4.  5.  1  H.  5.  2.  25  H.  8.  Covenant  Br.  32.  28  H. 
239.  Cr.  Car.  8.  Dyer  28.  48  E.  3.  22.  F.N.B.  145-  C.  146,  &  181.  9  Eliz. 
f  Anders  82     ^3^^*"  ^^7.  26  H.  8.  3.  5  H.  7.  18.  32  H.  6.  32.  22  H.  6.  51.  18 

2  Jones,  152.*  H.  3.  Covenant  30.  Old  N.B.  Covenant,  46  H.  31 4.  38  E.  8.  24, 
Owen,  152.  See  the  statute  of  {d)  32  H.  8.  c.  24.  34.  which  act  was  resolved 
S^Lit! 2i5.^a!  *^  extend  to  covenants  which  touch  or  concern  the  thing  demised 

and  not  to  collateral  covenants. 

(b)  Vid.  note  to  Nokes'9  cme,  4  Rep.  80. 


SLINGSBY'S  CASE. 

Mich.  29  &  SO  Eliz.  in  a  Writ  of  Error  in  the  Exchequer 

Chamber. 


SuNosBY  A  CovBNAMT  With  sevend  et  cum  9110^^/  ^  qualiM  eorum  is  a  several  coTenant 

V*  only  where  there  are  several  interests.  Where  the  ioterest  is  joint  the  words 

Su^/'v  "^^Q  k  ^^^"^  quolibet  et  qualibet  eorum  arc  void,  and  the  covenant  is  joint. 

An  interest  cannot  be  granted  jointly  and  severally ;  but  a  power  or  aiitbo- 
rity  may  be  joint  and  several.  S.  C.  5  Leon.  t60.  S.  P.  Qa  ?  S.  C.  f  I<eon. 
47.  S.  C.  Jenk.  Cent.  262. 


Part  v.— 18  b. 


Slingsbt  and  Frances  his  wife  brought  an  action  of  covenant  in 
the  King's  Bench  against  Roger  Beckwith,  and  declared  on  an 
indenture  tripartite  between  the  defendant  Roger  Beckwith  of 
the  first  part,  Williara  Vavasor,  Francis  Slingsbyi  and  Elizabeth 
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sister  of  the  said  Roger,  of  the  second  part,  and  George  Harvey, 
and  the  said  Frances  (then  his  wife)  another  of  the  sisters  of  the 
said  Roger,  of  the  third  part;  and  declared,  that  the  said  Roger 
Beck  with  the  defendant  by  the  said  indenture  (a)  convenisset^  (a)iBul»t.26. 
promisissett  4*  concessisset  ad  S;  cum  dictis  Will,  4*  Francisco^  Sr  ad 
4r  cum  prted^  Georgto  4*  Francisca  uxore  efus^  Sr  assignaf  suis,  4" 
id  8f  cum  qudibet  4*  qualibet  eorum^  quodprad'  Rogerus  ad  sigiU 
latianem  4*  deliberationem  ejusdem  indentur^  fail  legitime  4*  solus 
seisitus  de  Rectoria  de  Aldingfieet  in  cowl  Eborum :  and  on  this 
covenant  issue  was  joined,  and  the  Venire  facias  was  de  vicinef 
castri  Eborum^  and  the  issue  by  Nisi  prim  was  tried  for  the  plain- 
tiff, and  damages  assessed ;  upon  which  judgment  was  given  in 
the  King's  Bench.  And  now  in  a  writ  of  error  in  *  the  Exchequer  *  vr  Eliz.  c.  8. 
Chamber  before  Anderson,  Chief  Justice  of  the  Common  Pleas, 
Manhood,  Chief  Baron  of  the  Exchequer,  Windham,  Periam, 
and  Rhodes,  Justices  of  the  Common  Pleas,  and  Gent  and  Clark, 
Barons  of  the  Exchequer,  and  of  the  coif,  it  was  resolved  that  the 
said  judgment  was  f  erroneous;  for  it  appears  by  the  plaintiff's  jenk^Ce'nt^' 
own  shewing  in  his  declaration,  that  the  plaintiffs  only  cannot  262.  i  Balst. 
maintain  an  action  of  covenant,  but  the  other  covenantees  ought  ^^• 
to  have  ib)  joined  in  the  action  with  them,  notwithstanding:  these  ^*'®°  ^^  ^^ 
words  ^4*  ^  4*  ^''^  W  quolibetSfqualibeteorum);  for  as  to  these  have  a  several 
words  this  difference  was  agreed :  when  it  appears  by  the  decia-  interest  or 

ration,  that  every  of  the  covenantees  hath,  oris  tbhave,  a  several  ^'^atc,  a  cove- 
*  ^       \  .  "^  .1  v       .!_  !  •  1       •  L  Iv    -.  nant  with  the 

mterest  or  estate,  there,  when  the  covenant  is  made  with  the*cove-  covenantees 

nantees,  4*  cum  quolibet  eorum^  these  words  cum  quolibet  eorum  make  «'  cum  quolibet 

the  covenant  several  in  respect  of  their  several  (d)  interests  (a).  veraTcove-**" 

As  if  a  man  by  indenture  demises  to  {e)  A.  black  acre,  to  B.  nant;  aiiter 

white  acre,  to  C.  green  acre,  and  covenants  with  them  and  quolibet  wlicre  the  in- 

eorumj  that  he  is  lawful  owner  of  all  the  said  acres,  &c.  in  that  J^J[^*^  "joint, 

case  in  respect  of  the  said  several  interests  by  the  said  words,  4*  i  sand.  155*^* 

cum  quolibet  eoium^  the  covenant  is  made  several ;  but  if  he  demises  (c^  3  LeoD.iei. 


sundry  persons  may  bind  themselves  4*  quemlibet  eorum^  and  so  ?K*p"®'''  ^^* 

the  obligation  shall  be  {/)  joint  or  several  at  the  election  of  the  »;.     **'  ^^'     ' 

obligee;  yet  a  man  cannot  (g)  bind  himself  to  three,  and  to  each  (fr)  2  Brownl. 

of  them  to  make  it  joint  or  several  at  the  election  of  several  per-  g^H^^L^'^J^* 

sons,  for  one  and  the  same  cause;  for  the  court  would  be  in  doubt  b.  Postea  S8. 

for  which  of  them  to  give  judgment,  which  the  law  would  not  b. 
sufier,  as  it  is  held  in  3  H.  6.  44  b.     There  it  appears  that  one 
brought  a  replevin  against  two  persons  for  an  ox,  who  made 


(a)  The  general  rule  established  by  the  an-  Per  Curiam.     Withers  v.  Birckam,  3  Barn.  & 

tborities  cited    in    the    note   to    Eceleshm   v.  Cress.  254.  S.  C.  5  Dow.  &  Ryl.  106.  And  vid. 

OipsAojR,  1  Saund.  153.,  is,  wherever  the  in-  Jamet  v.  Emery^  5  Price,  5:}3.     Enyt  v.  Donni* 

terest  of  the  covenantees  is  joint,  althoiiRb  the  thorn,  9  Burr.   1190.     Southcole  v.  Hoare,  3 

covenant  be  in  terms  joint  and  several,  the  ac-  Tannt.  89.     Duke  qf  Nwthnmbtrland  v.  Erring* 

tion  follows  the  natnre  of  the  interest,  and  must  /on,  5  T.  R.  5S2.    (vilb.  Cov.  99.    Touch.  166. 

be  brooght  in  the  name  of  all  the  covenantees ;  Bac.  Ab.  Cov.  D.    Vin.  Ab.  Cov.  m.  a.     Wimd* 

bat  when  the  interest  of  the  covenantees  is  hnnCn  cane^  ante  p.  14.     MMthewgon*s  roif ,  po)t. 

ieveral,  they  may  maintain  separate  actions,  al-  23.  a.  and  notes,  ibid, 
thon^  the  language  of  the  coveoant  be  joint. 

D  ^ 


S6 


rosewel's  case. 


Part  v.— 19  a.— .19  b. 


£ 


a)  Pipwd.  10. 

•  Manxers 
cflMe.  Postea, 
38.  b.  t\  K. 
tFiti.Avowry, 
S6S. 


*  Raym.  6. 
(fr)Jenk.Cent. 
ft6i,  263. 

An  interest 
cannot  be 
granted  joint- 
ly and  seve- 
rally, aliter  of 
a  power  or 
aathority. 


(c)Jenk.Cent. 
f63. 

(d)Antea,8.a, 
1  And.  53,  54. 
1.  Benl.  228. 
f  69.  Dyer,337. 
338,  pi.  39. 
(t)  9  Leon.  47. 
Antea,  8.  a. 


several  (a)  avowries,  each  by  himself  in  his  own  right;  and  there, 
by  advice  of  all  the  Justices,  both  the  avowries  abated  for  the 
inconveniency,  that  if  both  the  issues  should  be  found  for  the 
avowants,  the  court  could  not  give  judgment  on  them  severally 
for  one  and  the  same  thing.  Also  the  covenantor  in  the  case  at 
bar  would  be  divers  times  charged  for  one  and  the  same  thing; 
and  therefore  the  said  words  4*  cu^  qtiolibet  eorum  are  in  such 
case  but  words  of  amplification  and  abundance,  and  cannot  sever 
the  joint  cause  of  action.  And  it  was  also  resolved,  that  an* 
interest  could  not  be  granted  jointly  and  severally :  as  if  a  man 

{fXBxiVi  proximam  advocationem  {b)  or  makes  a  lease  for  years  of 
and  to  two  jointly,  and  severally,  this  word  severally  is  void,  and 
they  are  joint-tenants;  so  if  a  man  makes  a  feoffiment  in  fee  by 
deed  to  three,  and  warrants  the  land  to  them  <$-  cuilibet  eorwity 
this  warranty  is  joint  and  not  several:  but  in  such  case,  if  their 
estates  were  several,  their  warranty  should  be  several  accordingly: 
but  a  power  or  authority,  as  to  make  livery  (c),  or  to  sell,  &c. 
may  be  joint  and  several,  for  there  they  have  not  any  interest  or 
action,  but  are  as  servants  to  others.  Vide  16  Eliz.  Dyer  337, 
838.  ace.  Sir  (d)  Anthony  Coke's  case,  6  E.  2.  Covenant  (e) 
Br.  49.  12  H.  4?.  18.  in  detinue.  And  for  this  error  the  judgment 
was  reversed.  Another  error  was  assigned  concerning  the  visne; 
but  as  to  that  the  court  did  not  deliver  any  opinion  (b). 


(b)  Bystat.4AnD.  c.  16.  %  6.  every  venire  facias  in  a  declaration  to  allege  a  county  for  a  venae 
in  civil  casea  shall  be  awarded  of  the  body  of  the  without  naming  a  parish  or  place,  Ware  v. 
county ;  since  this  act  It  has  been  held  sufficient    Baydelly  3  M.  &  S.  148. 


ROSEWEUS    CASE, 


Pasch.  35  Eliz, 


Moor 


Coven  4MT  in  a  bargain  and  sale  of  lands  in  fee,  for  further  assurance  as  the 
counsel  of  the  bargainee  shall  advise;  the  bargainee,  though  bound  in  the  law. 


RosKwHi 

p^y  _/^(^  1^         cannot  advise;  bat  some  of  his  counsel  ought.  S.  C  Cro.  Eliz.  297 


Between  Moor  and  Rosewel  it  was  adjodged,  that  if  a  man 

bargains  and  sells  land  in  fee,  and  covenants  to  make  (iirtlier 

assurance  to  the  bargainee  as  his  counsel  shall  devise ;  in  this 

^'^  ^Afi^^'H^i    ^*®  ^^^  bargainee  (a)  himself,  although  he  be  learned  in  the 

4^.  Moor     *  ^^>  cannot  devise  the  assurance,   but  some  of  his  counsel  ought 

143. 595, 596.    to  doviso  it;  and  therewith  ai^ree  the  books  in  ib)  6  H.  ?•  &  {p) 
(fr)6H.7.4.a.  ^  ^  ' 

Br.Cooditioii,l38.Fltg.Bar.l49.  Cart.S05.  (c)  Pottea,  20.  a,  Br.  CooditioD,  247,  Gr«  EL  298* 
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11  H.  7.  21.  a.  for  if  the  party  himself  might  devise  it,  then  it  00 1«  H.  8.  i. 
would  be  no  plea  to  say,  quod  consilium  rum  dedit  advisamentum.  r  ®'*'  ^°*^*^ 
Vide  (rf)  26  H.  8.  1.  (a.)  ^• 


(a)  Acc.  Touch.  167.    €k>m.  Dig.  Cond.  h. 


HIGGINBOTTOM'S  CASE, 


Pasch.  35  Eliz. 


In  the  King's  Bench. 


CprBNAWT  to  make  farther  assarance,  as  by  counsel  of  the  coTenaDtee,  on  re-  Stafford 
qaest  made,  shall  be  advised ;  the  counsellor  should  give  his  counsel  to  the  ^* 

covenantee,  and  the  covenantee  must  give  notice  thereof  to  the  covenantor.  **'®®^*'*<^- 

TOM. 

S.  C.  [Cro.  Elia.  298.    Moore,  595.]  part  V.— 19  b. 


John  Stafford,  Esq.  brought  an  action  on  the  case  (which  i  ^oil.  4S4. 
began  in  the  King's  Bench,  Hill.  34.  Eliz.  Rot.  647.  Gloucester)  ^^^^»  *^^- 
against  Ralph  Higginbottom,  parson,  of  Littleton- upon-Severn, 
because  the  defendant,  upon  good  consideration  mentioned  in 
the  declaration,  did  promise  that  he  would  make  a  good  and 
lawful  estate  and  assurance  in  law  of  the  rectory  of  Littleton 
aforesaid  to  the   plaintiff,  discharged  of  all  former  bargains, 
sales,  &C.  made  by  the  defendant  during  the  joint  lives  of  the 
plaintiff  and  defendant,  as  by  counsel  learned  of  the  plaintiff, 
on  request  made,  should   be  advised :  and   alledged  that  one 
Maurice  Tovey  was  of  the  plaintiff's  learned  counsel,  and  gave 
his  advice  to  the  plaintiff,  that  the  defendant  should  make  *a    [  *  20  a.  1 
lease  by  indenture  to  the  plaintiff  of  the  said  rectory  with  the 
appurtenances,  to  have  to  him  during  their  joint  lives,  &c.  and 
the  plaintiff  gave  notice  to  the  defendant  of  the  said  advice,  and 
requested  him  to  perform  it,  which   the  defendant  did  deny  to 
do,  8cc.    The  defendant  pleaded  non  assumpsit;  and  it  was  found 
for  the  plaintiff.     And  it  was  moved  in  arrest  of  judgment,  that 
this  advice  of  the  plaintiff's  counsel  ought  to  be  given  imme- 
diately by  the  counsellor  himself  to  the  defendant,  and  not  to 
the  plaintiff,  and  he  to  give  notice  as  above.     And  the  defend-  ^ntea  lo.  b. 
ant's  counsel  did  rely  strongly  on  the  book  of  1 1  H.  7*  2 1.  for  Br.  Condit. ' 
there  it  is  held  by  all  the  Justices,  that  the  counsel  ought  to  be  |^*  ^'*  ^ 
given  to  him  who  ought  to  make  the  estate,  and  not  to  him  with 
whom  he  is  of  counsel :  and  they  insisted  much  on  the  words  of 
the  book;  but  on  consideration  of  the  book,  and  on  the  residue 
of  the  said  case^  afterwards  in  the  same  year  foL  23.  b.  it  appears 


38  stile's  case.  Part  V. — ^20  & — ^20  b. 

Cr.  £1. 398.       plainly ;  and  so  it  was  resolved,  that  the  intent  of  the  Judges 

was  not,  that  the  counsel  could  not  be  given  or  signified  to  the 
party  who  should  make  the  estate,  but  only  to  the  covenantor, 
because  it  is  matter  whereof  by  intendment  ne  who  should  make 
the  estate  (without  notice  given)  could  not  have  knowledge.  And 
it  was  resolved,  that  it  would  be  more  proper  that  the  counsellor 

1  Roll.  424.       should  give  his  counsel  to  him  with  whom  he  is  of  counsel,  and 
he  to  give  notice  thereof  to  him  who  should  make  the  estate. 

77^  '   ^^  '       And  although  he  hath  two  or  three  cf  his  counsel,  yet  none  of 

them  may  give  advice  to  him  who  is  to  make  the  estate,  without 
request,  for  pcradventure  he  would  not  use  their  advice  in  such 
case ;  and  it  is  reason  that  the  counsel  be  given  to  the  party  with 
whom  be  is  of  counsel,  for  pcradventure  he  may  mislike  it,  and 
will  not  have  it  notified.  2.  It  is  less  mischievous ;  for  if  the 
party  himself  notify  other  advice  to  him  who  should  make  the 
estate  than  the  counsellor  gave,  if  the  covenantor  knows  it,  he 
may  refuse;  if  he  do  not  know  it,  and  the  counsel  notified  it 
according  to  his  covenant  or  agreement,  if  he  perform  it,  he  is 
excused ;  and  if  it  be  not  according  to  his  covenant  or  agree- 
ment, he  may  refuse  it,  and  so  no  mischief  to  the  party;  but  if 

1  Roll.  424.       the  counsellor  should  give  advice  to  him  who  should  make  the 

estate,  he  may  be  ignorant,  whether  he  be  his  counsel  or  not. 
And  afterwards  judgment  was  given  for  the  plaintifi^  for  the 
causes  before  alledged.     Vide  8  £.  4.    1   &  2.     6  H.  7-  4.  a.  & 

Cr.El.298.        14  H.  8.  21.  b.     (a) 


(a)  The  proper  and  regular  course  is  to  have    opinion  to  the  party.    Vid.  Con!.  Dig.  Cond. 
a  case  itated,  and  the  opinion  of  counsel  written    h.     Heard  y^Wadhum,  \  East.  619. 
at  the  foot  of  it,  and  to  produce  the  case  and 


STILE'S    CASE, 


Hil.  38  Eliz. 


In  the  King's  Bench. 


Framptoic         To  make  a  deed  an  indenture,  there  must  be  a  manual  act  of  indenting  the 
V*  parcimient  or  paper.    The  words  hoc  indetUura,  if  the  deed  be  not  indented, 

Pwl  V  — «0  b  ^°  "®'  make  an  indenture.  S.  C.  Cro,  Eliz.  47. 


it  Roil.  22.  Between  Frampton  and  Stile  in  debt  upon  an  obligation ;  the 
defendant  said,  that  it  was  on  condition  to  perform  covenants  in 
an  itidenture,  hie  in  curia  prolat\  and  in  truth  the  deed  was  not 
indented,  but  wrote  hac  indentura :  and  it  was  adjudged,  that  it 


sob. — £1  a.  SIR  ANTHONY  main's  case.  39 


(a)  not  an  indenture,  although  it  was  in  two  parts :  for  the  M  ^  Browni. 
words  of  a  deed  cannot  make  it  indented  :  but  to  the  making  of  ^^*  i^e'29.^^^ 
an  indenture  there  ought  to  be  a  manual  act  of  indenting  of  the  2  Inst  67^'. 
(6)  parchment,  or  paper;  and  because  the  defendant  did  not  5jJ!*p**^;f^^* 
sfaMBW  any  indenture,  the  plaintiff  had  j  udgment  (a).  b.  143.  b.%^' 

a.  2  Inst  672. 
3  Roll.  21.    1  Roll.  Rep.  408.  Dyer,  27.  a.  b. 

(a)  If  the  deed  be  actually  indented  and  Dig.  Fait.  c.  1.    It  is  said,  Bac.  Ab.  Leases, 

there  be  no  words  of  indenture,  yet  it  is  an  in-  E.  2.,  that  if  only  the  tbrm  of  indenting  the 

denture  in  law ;  for  it  may  be  an  indenture  parchment  or  paper  be  wanting,  this  is  not  ma- 

withont  words,  but  not  by  words  without  in-  terial ;  since  it  might  be  done  evein  in  court. 
deatliig.    Co.  LiU.  229,  b.    Touch.  50.    Com. 


-i:::; 


SIR  ANTHONY  MAIN'S  CASE. 


Pasck.  38  Eliz.  Rot.  42. 


In  Error,  in  the  King's  Bench. 


A  MiEEs  a  lease  for  twenty-one  years  by  indenture  to  B.,  and  covenants  at  any   Sir  Anthoitt 
time  during  the  life  of  B,,  upon  surrender  of  his  lease,  to  make  a  new  lease ;  ^^^^ 
after  the  said  lease,  and  during  the  life  of  B.,  A,  accepts  a  fine,  sur  conuaans  g^^-,  ^' 

ie  droit  come  ceo,  t^c,  and  by  the  same  fine  grants  the  land  to  the  conusee  for  part  V. 20  b. 

eighty  years;  aud  it  was  held  a  breach  of  covenant,  and  resolved  :— 1.  That 
i.had  broken  his  covenant,  though  no  surrender  was  made  by  B.    2.  If  a  9 

man  seised  of  lands  in  fee,  covenants  to  enfeoff  J.  S,  of  tbeni  upon  request, 
and  afterwards  makes  a  feoflment  in  fee  of  the  said  lands,  J,  S,  shall  have  an 
action  of  covenant  without  request.  3.  In  the  principal  case  if  the  term  of 
eighty  years  were  but  an  interest  of  a  future  term,  yet  B.  should  have  an  ac- 
tion of  covenant  without  making  any  surrender.  S.  C.  [Moore,  452.  Cro. 
Elis.  449.  479.  Poph.  109.  2  And.  18.  Jenk.  Cent.  256.]  Vide  the  Entry, 
Co.  Entr.  244.  pi.  6. 


The  case  in  effect  was,  that  Sir  Anthony  Main  did  lease  certain 
land  to  Scot  for  21  years  by  indenture,  and  covenanted  that  at 
any  time  during  the  life  of  Scot,  upon  surrender  of  his  lease, 
Sir  Anthony,  &c.  would  make  a  new  lease  during  the  residue  of 
the  years,  and  bound  himself  to  perform  the  covenants,  &c. 
And  now  in  debt  on  the  said  obligation  by  Scot  against  Sir  An- 
thony he  pleaded  that  Scot  did  not  surrender,  &c.  To  which 
Scot  replied,  and  said,  that  *  after  the  said  lease  Sir  Anthony  had  [  *  21  a.  ] 
accept^  a  fine  sur  canusans  de  droit  come  ceoj  8^c.  and  by  the  same 
fine  granted  and  rendered  the  land  to  the  conusee  for  80  years : 
upon  which  the  defendant  did  demur  in  law.    And  it  was  ad- 
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judged  for  the  plaintiff.    And  in  this  case  three  points  were  re* 

1  t  Th         -  ^^'^^^  • 

nantis  broken  1*  That  Sir  Anthony  Main  had  broken  his  covenant  without 
though  no  »ur.  any  (a)  surrender  made,  for  by  the  said  fine  levied  by  him  for 
by^Scot!"*"*^  80  years,  he  had  {b)  disabled  himself  either  to  take  a  surrender, 
(d)  Hanlrcf ,  or  to  make  a  new  lease  ;  and  the  law  will  not  enforce  any  one  to 
387. 2  Roll.  do  a  thiiiff  which  will  be  vain  and  fruitless  (c)  lex  nemini  rosit  ad 
408.  Hntt.  48!  ^^^"*  ^^"  inutiUa  peragenda  :  but  it  would  be  vain  to  compel  him 
Winch.  29.  to  make  a  surrender  to  him  who  cannot  take  it ;  and  although 
ATQ^i*  *k^*  ^^®  lessee  in  this  case  by  the  words  of  the  indenture  ought  to  do 
Cent  256.  ^^^  ^^^^  ^^^  ^^^^*  ^^  make  the  surrender,  yet  when  the  lessor 
Moor, 453.  hath  disabled  himself  not  only  to  take  the  surrender,  but  also  to 
Poph.  109.  make  a  new  lease  according  to  the  covenant,  for  this  cause  the 
(6)  i^Bulst.  lessor's  covenant  is  broken  without  any  surrender  made  (a). 
177.  Perk.*  Vide  32  E.  3.  {d)  Barre  264.  &  21  E.  4.  {e)  S5.  a.  If  you  are 
jli%ea'^5'  ^^^^^  ^^  enfeoff  me  of  the  manor  of  D.  before  such  a  feast,  if 
356*,  357/358.'  you  make  a  feoffment  of  the  said  manor  to  another  before  the 
1  Co.  25.  b.  said  feast,  you  have  forfeited  your  obligation,  although  you  re^ 
ii.°b.  222^a^*  purchase  the  land  again  before  the  feast,  because  you  were  once 
Plowd.  397.  a.  disabled  to  make  the  feoffment.  And  therewith  agreeth  Temp« 
9  Co.59.b.  E.  1.  Covenant  39.  If  a  man  leases  a  manor  for  years,  and  the 
C3  b.  Br.  Con-  ^^^^^  covenants  to  keep  the  houses  of  the  manor,  and  as  much 
dition,26.2i7.  as  was  in  the  manor  in  as  good  plight  as  he  found  them,  during 
44  Ass.  26.  20  the  term ;  the  lessee  committed  waste  in  the  houses,  and  in  cut- 
El*.  450.479.  *  ^*"S  ^'  oaks,  the  Isssor  brought  an  action  of  covenant  {J')  before 
Moor,  323.  the  end  of  the  term  for  the  oaks,  because  for  them  it  was  impos« 
452, 453. 626.  giijie  that  the  covenant  should  be  performed  :  otherwise  it  is  of 
Poph.  110.  *  *^6  houses  (b)  ;  and  therewith  agree  F.  N.  B.  145.  7.  &  12  (IS) 
198.  Hntr.*48,   E.  3.  Lit.  Covenant  2. 

*n  f'  '^^Tel^  2.  It  was  resolved,  if  a  man  seised  of  lands  in  fee,  covenants 
Hants  to  en-  ^o  enfeoff  J.  S.  of  them  upon  request,  and  (g)  afterwards 
feoffs. upon  he  makes  a  feoflfment  in  fee  of  the  said  lands;  now  in  this  case 
inakesVfeoff-  '''  S.- shall  have  an  action  of  covenant  without  request  And 
mrnttoan-  that  in  effect  is  all  one  with  the  principal  case, 
other,  the  co-  3.  It  was  resolved  that  in  the  case  at  bar,  if  the  said  term  of 
broken  with*  ®^  years  were  but  an  interest  of  a  future  term,  so  that  Scot  not- 
out  any  re-  withstanding  that  might  make  the  surrender,  yet  in  such  case 
fl""J»^«  Scot  should  have  an  action  of  covenant  without  making  any  sur- 

term  of  80^  reiider ;  for  true  it  is  that  he  may  surrender;  but  also  true  it  is, 
years  were  bnt  that  Sir  Anthony  after  such  surrender  cannot  make  the  new 
an  interest  of  lease,  which  was  the  effect  that  the  surrender  should  produce; 
yet  the  cove-'  ^^^  therefore  in  as  much  as  the  lessor  hath  disabled  himself  to 
nantee  should  make  a  new  lease,  which  is  the  eifect  and  end  of  the  surrender, 
have  an  action  ^^^^j  ^jj^^  which  he  ought  to  do  on  his  part,  the  lessee  shall  not 
without  mak-    be  enforced  to  make  the  surrender,  which  is  the  first  thing  to  be 

ing  any  snr- 

render,  1  KoIU  447, 448.  3  Co.  29  a.  b.  10  Co.  49.  b.  1  Roll.  Rep.  168.  Hardr.  387.  7  H.  4. 16.  a. 
8  Co.  83.  a.  O  Bend!.  77.  (c)  2  Roll.  Rep.  408.  Hard.  387.  b.  Co.  Lit  1^.  b.  197.  b.  Postea,  89, 
a.  (d)  Cr. £1.  479.  (e) 8  Co.  83.  a.  (/)7Co.  15  a,  F.N.  B.  145.  K.  Moor,  313. 323.  2  Roll. 
Rep.  232. 347.  Godb.  335.    {g)  1  Bulst.  117. 


(a)  Vid.  ace.  Touch.  173.  Com.  Dig.  Cond.  pired,  upon  a  covenant  to  repair  and  keep  la 
^i.  ^. -M.  4.  Bac.  Ab.  Cov.  H.  notes  b.  c.  repair  during  the  continuance  of  the  term ;  and 
Whm*ngt9i^9  due^  2  Rep.  59.  b.  vol.  1.  p.  591,  thia^  position  in  Main's  com,  as  far  as  it  respects 
j592.                                    r  honses,  was  denied  to  be  law,    iM^mvrt  v« 

(b)  Bnt  it  has  sbice  beduiMpnnined  that  an  'Rafrfoa,  1  Barn.  &  Aid.  584» 
action  may  be  brooji^ht  b«Rmke  tenn  baa  ex* 
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done  on  his  part,  *  for  by  the  surrender  he  would  lose  his  old  [  *  21  b«  ] 
term  without  a  possibility  of  having  the  new  according  to  the 
lessor's  covenant.     And  therewith  agreeth  14  H.  4.  19.  a.  J.  (a)  Conditioii  to 
parson  of  the  church  of  G.  was  bound  in  an  obligation  of  \00L:  ^^^^J^ 
to  the  prior  of  £.  the  condition  was,  that  if  the  parson  resign  his  certain  peo^ 
church  within  certain  time  to  the  prior  for  a  certain  pension  as  sion  as  coold 
they  could  agree,  that  then  the  obligation  should  be  void;  and  ^■JH'ccds 
afterwards  and  within  the  time  the  prior  and  parson  agreed  of  made,  panon 
a  pension  of  5/.  yet  the  parson  did  refuse  to  resign.     And  the  need  not  re- 
opinion  of  the  whole  court  was,  that  althousrh  they  had  airreed  "f  °  P'!'  ^^ 

{.-  .  ^    .  .'.  J®'  Mil       pension  is 

of  the  pension,  yet  the  parson  is  not  bound  to  resign  until  he  be  granted  by 

sure  of  the  pension,  and  that  he  cannot  be  without  deed.     And  ^^^» 

therefore  in  such  case  the  parson  is  not  obliged  to  resign  until  ^^  Perk^^^' 

the  prior  hath  tendered  him  a  deed  of  the  said  pension,  by  which  Sect.  774/ 14 

he  misht  be  sure  of  it.  '  H.4.  is.  b. 

^  Fitz.  Bar.  190. 

Br.  Condition, 
49. 


LAUGHTER'S    CASE. 


In  the  King's  Bench. 


Trin.  3?  Eliz. 


Wbbrb  tbc  condition  of  a  bond  consists  of  two  parts  in  tbe  disjunctive,  and  Eaton  aro 

both  are  possible  at  the  time  of  the  bond  made,  and  afterwards  one  of  them  Monox 

becomes  impossible  by  the  act  of  Ood,  the  obligor  is  not  bound  to  perform  the  .        ^ 

•ther  part.  S.  C.  [Cro.  Elu.  398.    Moor,  357.    Pop.  98.]  PartV.~"l  b* 


Thomas  Eaton  Esquire,  and  Roger  Monox  Gent  brought  an  SirWm.Jones, 
action  of  debt  on  a  bond  of  400/.  bearing  date  9,6  Sept  26  Eliz.  Rep.^fe?'' 
against  Thomas  Laughter.     The  defendant  demanded  Oyer  of  i  Salk.  253. 
the  bond  and  condition ;  and  it  appeared  by  the  bond,  that 
Richard  Ramsford  was  also  bound  in  the  said  bond  with  the  de- 
fendant jointly  and  severally ;  and  the  condition  was  in  effect, 
**  that  if  the  within  bounden  Richard  Ramsford  after  lawful 
marriage  had  between  him  and  Jane  Oilman  wife  of  Henry 
Oilman  deceased,  and  together  with  the  said  Jane,  do  and  shall 
lawfully  sell  and  alien  in  fee  simple,  or  fee-tail,  all  the  great 
messuage  with  the  little  tenement  thereunto  adjoining,  of  the 
said  Jane^  situate  in  London,  now  in  the  occupation  of  William 
Fitzw.  Esquire,  if  then  the  said  Richard  Ramsford  do  or  shall 
either  in  his  life-time  purchase  to  the  said  Jane,  and  her  heirs 
and  assigns,  *  lands,  tenements,  and  hereditaments,  of  as  good  [  *  82  a.  ] 
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rightf  and  of  as  good  value,  as  the  money  by  him  received  or 
bad  by  or  upon  bis  sale  or  alienation  of  the  premises  shall 
amount  unto :  or  else  do  or  shall  leave  unto  her  the  said  Jane  as 
executrix,  or  by  legacy,  or  other  ffood  assurance  or  conveyance, 
as  much  money  as  shall  be  by  him  received  upon  such,  &c. 
And  pleaded  that  the  said  Richard  Ramsford  married  the  said 
Jane,  1  Decemb.  anno  27*  and  that  the  said  Jane  died  8  August 
31.  and  the  said  Richard  Ramsford  survived  her;  the  plaintiff 
shewed  by  way  of  replication,  that  the  said  Ramsford  and  Jane, 
Pasch.  SO  Eliz.  for  S20/.  levied  a  fine  of  the  premises  to  John 
Thompson  and  William   Kerwen,  and  to  the  heirs  of  John 
Thompson ;  and  that  the  said  Ramsford  did  not  purchase  lands, 
tenements,  or  hereditaments,  of  the  value  of  320/.  to  the  said 
Jane  and  her  heirs,  neqiie  reliquit  pned^  Jane  post  decessum  ip- 
sius  Rich,  tit  executricif  SfC.    And  on  this  plea  the  defendant's 
counsel  did  demur  in  law.    And  on  great  deliberation  judg- 
ment was  given  by  Popham,  Chief  Justice,  and  the  whole  court 
against  the  plaintiff:  and  the  reason  and  cause  of  the  judgment 
was,  that  where  a  condition  of  a  bond  consists  of  two  parts  in 
(a)  1  Roll. 447.  the  (a)  disjunctive,  and  both  are  possible  at  the  time  of  the 
t^'  ^4  c  ^5<»    bond  made,  and  afterwards  one  of  them  becomes  impossible  by 
b.t'Mod.Rep.  ^^  ^^^  of  God,  the  obligor  is  not  bound  to  perform  the  other 
264,265. Cr.     part:  for  the  condition  is  made  for  the  benefit  of  the  obligor, 
^9^10  Co^'     and  shall  be  taken  beneficially  for  him,  and  he  hath  election  to 
itr,  Popb.'os.  perform  the  one  or  the  other  for  the  saving  of  the  penalty  of 
O  Benl.  8.  pi.    his  bond :  and  when  one  part  is  become  impossible  by  the  act 
Moor^39^d9^^  of  God,  it  is  as  beneficial  for  him  as  if  that  part  of  the  disjunc- 
Co.  Lit.  t25.     tive,  which  is  become  impossible,  had  been  only  the  condition 
■•  J[-"tw.  693.    of  the  bond :  and  so  when  one  became  (i)  impossible  by  the 
(6)  1  Jooes*      ^^^  ^^  God,  which  by  no  industry  he  could  perform,  his  bond  is 
171, 178. 179.    saved,  although  he  doth  not  perform  the  other,  quia  (c)  trnpo- 
1S9.180, 181.    tentia  excusat  Ugenu    And  in  this  case  at  bar,  forasmuch  as  Jane 
549?55s.  *       ^^^  before  the  said  Ramsford,  so  that  he  could  not  leave  to  the 
Dyer,  tsi.  pi.    said  Jane,  either  as  executrix,  or  by  legacy,  or  other  assurance, 
** ^'c^^Fi^'  ^  much  money  as  should  be  received  by  him,  &c.  and  so  this 
864.VeiT.i38,  P^i^  of  the  disjunctive  became  impossible  by  the  act  of  God. 
139!  1  BrownL  Vide  (d)  SO  Hen.  6.  Barre  60.  (e)  15  Hen.  7.  4.  9  Eliz.  Dyer 
41?  4«)^^^^  (/)  162.  between  Arundel  and  Combe.    And  the  case  in  (g) 
(tf)Co.  Lit.  29.  ^1  IS,.  3.  £9*  b.  is  not  like  this  case.     For  there,  at  the  time  of 
a.  1  Co.  98.  a.  the  bond  made,  and  at  the  time  when  the  ccndition  was  to  be 
C^llt  ioe^a   P^'^^""^^*  ^^®  part  of  the  disjunctive  was  not  possible  to  be 
Plowd.  289.  a.'  performed,  for  there,   the  heir  of  his  body  was  not  in  rerum 
4Co.li.  a.  6   natura  (a). 

Co.fl.b.68.  a. 

8  Co.  172.  b.  9  Co.  73.  a.  10  Co.  139.  b.  (d)  31  H.  6.  Fits.  Bar.  60.  (f)  15  H.  7.  13  a.  (f)  Ihf^T^ 
262.  pi.  30.  Cr.  £1.398.  Moor,  432.Palm.  349.  (|r)  Postea,  ll2.a.  1  Roll.  450.  Br.  CoDditioD,47. 
Bridg.  40.  21  Ed.  3.  29.  b. 

(a)  Acc    Com.   Dig.  k.  2.     Touch.   383.  as  Coke  has  reported  it,  bat  according  to  the 

Gnuinghttm  ▼.  Emn^  Cro.  Ella.  .596.    BoMkt*  t.  nature  of  the  case.    And  Treby,  C.  J.  put  this 

Bfif  Aee,  2  Mod.  200.  S.  C.  1  Mod.  265.    Wamer  case,  A.  in  consideration  of  100<.  bound  himself 

V.  WkUe^  2  Jones,  95.  the  report  of  Lin^rA-  in  a  bond,  with  condition  either  to  make  a  lease 

Iffs  e^M  by  Croke  agrees  with  Lord  Coke's,  for  the  life  of  the  oblicee  before  such  a  day.  or 

In  ShtdMmn  t.  MmdeU^  1  Lord  Raym.  279,  to  pay  him  100/.  Theobligeedied  before  the  dinr» 

the  Court  said   that  the  rule  and  reason  of  yet  in  the  tone  when  St.  John  was  C.J.  of  C.B. 

Lmgkt9r*§  case  ought  not  to  be  taken  so  largely  it  was  adjudged,  that  the  obligor  should  pay  the 
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HALLING'S    CASE. 


Trin.  38  Eliz.  Rot  1784, 
In  the  Common  Pleas. 


CofBiAMT  to  make  an  estate  in  fee,  before  such  a  feast,  at  the  costs  of  the  co-  Uallm o 
venantee,  the  corenantor  ought  to  do  the  first  act,  by  advertisin|r  the  cove-  «• 

■antee  of  the  manner  of  the  assurance.  S.  C.  [Cro.  Eliz.  517.    Owen,  157.  p^^y ^1^  w 
Moore,  454.  457.]     Kide  the  Entry,  Co.  £nt.  132.  pL  15.  ' 


Between  Hallinir  and  Convard  in  debt  on  bond  for  perform-  Poph.  199. 
ance  of  covenants,  it  was  adjudged,  that  where  the  covenant  qq^'^ 
was,  that  he  should  make  an  estate  in  fee  before  such  feast  at  1  Anders,  soo. 
;he  costs  of  the  covenantee,  that  the  covenantor  ought  to  do  the  <  ^oU.  Rep. 
first  act,  sciL  notify  to  the  covenantee  what  manner  of  estate  he  Kelw^dsia?^* 
would  have^  so  that  the  covenantee  might  know  what  sum  of  Moor,'«2.' 
money  to  tender :  and  it  was  said,  it  was  all  one  when  the  cove-  ^  ^^^* 
nant  was  general,  and  when  it  was  particular :  as  to  make  a  pf^  ^[  Hntt. 
feofiinent,  the  covenantor  ought  to  do  the  first  act,  scil.  shew  48*.  49!  Cro. 
what  manner  of  feofiment  he  would  make,  either  by  deed  poll,  E*^  ^-^"' 
or  by  indenture^  &c.    So  in  the  principal  case,  if  nothing  be  °^  * 
done  before  the  day,'  the  covenant  is  broken,  b^ause  the  cove- 
nantor ought  to  have  done  the  first  act,  and  so  the  default  is 
in  him'  (a). 


100<.,and  8t.  John  then  declared,  that  he  knew  Da  Cotia  ▼.  Dmis^  1  Bos.  Sc  Pnl.  S42,  it  seems 

weUsomeof  the  Judges  who  gave  the  resolution  to  have  been  taken  for  granted  tiiat  tlie  im- 

la  Lngkiif^M  catf,  and  that  they  denied  that  possibility  of  performing  one  condition  is  no  ez- 

thej  laid  down  sncli  a  rule  as  Coke  has  reported,  cose  for  not  performing  the  other.    And  Vid. 

yet  the  whole  Conrt  held  that  the  principal  case  the  dictum  of  Walmsley,  More  ▼•  Morecombf 

of  iMMgkiorms  law.  Vid.  S.C.  somewhat  differ-  Cro.  Eliz.  864.  S.  C.  Moore,  645.  which  seems 

ently  reported,  Lutw.  foL  693.    The  reporter  etrntrd  to  LaM^hUr*s  oauy  and  note  in  the  case  of 

obserres  that  the  case  put  hy  Treby  seems  to  be  an  award  where  one  of  two  matters  is  awarded 

indistinguishable  in  reason  from  LaagA<€r'«  cose,  in  the  disjunctiTe,  and  one  altematiTC  is  im« 

So  also  in  DnowRond  y.  The  Duk€  tf  Boitou,  possible  or  uncertain,  that  altematlTe  must  be 

Sayer,S43,  the  Conrt  said  that  the  doctrine  in  taken  which  can  be  performed,  Simmendi  ▼• 

LmigkUr^a  cate,  which  does  not  appear  to  be  Swauie,  1  Taunt.  549. 

hud  down  by  the  Court,  but  to  be  the  reason  (a)  Acc.   Com.  Dig.  Cond.  H.    And  Vid. 

ffiTeo  by  the  reporter  for  the  jndffment  of  the  Blake  ▼.  Dymoke,  S  Bing.  108.  and  the  cases 

Cowt,  it   laid   down  too  largefy.     And  in  there  dted. 
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MATHEWSON^S  CASE. 

HiU.  39  Eliz. 


In  the  Common  Pleas. 


Mathewson 

r, 
Lydiatb. 
PartV.— «fb. 


By  charter-party  indented,  the  master  and  owner  of  a  ship  covenant  with  wrea 
to  ship  certain  merchandizes,  &c,  for  which  each  of  the  seven  covenantt 
aeparatim  with  the  master  and  owner  that  one  of  them  shall  pay  31.,  another  SL 
&c,  &c  The  words  of  the  covenant  are  coveniunt  separatimf  ^c.  and  in  the 
end  is  this  clause  adperfwmatUmem  onmnm  et  singvlorum  conventionAm  ex  parte 
prad*  mercator^m  perimplend*,  quUibei  mercatorAm  pned*  7.  teparatim  obUgtU 
eeipsum  prafat*  magistro  fy  proprietariU  in  double  the  freight  In  an  action 
brought  against  one  of  the  seven,  it  is  no  plea  to  say  that  the  seal  of  another  of 
the  seven  was  broke  from  the  deed,  and  resolved : — 1.  That  although  the 
seven  join  in  covenant,  yet  the  yvord  eeparutimf  makes  it  a^everal  covenants, 
and  not  a  joint  covenant  2.  That  although  the  covenants  on  the  part  of  the 
master  and  owner  were  joint,  yet  the  covenants  on  the  part  of  the  seven 
stood  several ;  and  therefore  the  seal  of  one  of  the  seven  being  broken  off,  avoids 
the  covenant  only  as  to  him.  But  if  the  seal  of  the  master  or  owner  bad  been 
broken  from  the  deed,  all  their  covenants  would  have  been  defeated.  And  if 
the  deed  had  been  rased  in  the  date  after  the  deliveryi  it  would  have  gone  to 
the  whde.  S.  C.    [Cro.  Eliz.  408. 470.] 


S  RoU.  30. 149. 


[  *  23  a.  ] 


(a)  t  Roll.  149. 


(6)  Cr.  El.  408. 

(e)  t  Roll.  149. 
Cr.  £1.  546. 

1st.  The  word 
eepwratim 
makes  the  co- 
venant sevartL 


Between  Mathewson  and  others  plaintiffs,  and  Lydiate  defend- 
ant, the  case  was  such:  a  charter-party  indented  between  the 
master  and  the  owner  of  a  ship  of  the  one  part,  and  George 
Lydiate  and  six  other  merchants  of  the  other  part.  By  which 
the  master  and  owner  covenant  with  the  merchants  to  ship  cer- 
tain ^merchandizes  at  such  a  port  beyond  sea,  and  to  transport 
them  to  the  city  of  London,  for  which  each  of  the  merchants 
covenants  seperatim  with  the  master  and  owner,  that  one  mer- 
chant shall  pay  S/.  another  S/.  &c.  Sf  sic  de  cateris.  And  the 
words  of  the  covenant  are,  canveniunt  seperatim^  Sfc.  and  in  the 
end  is  this  clause,  et  ad  (a)  performationem  omnium  et  singulorum 
conventiondm  ex  parte  prad*  mercaiorUm  perimplend^^  quiltbet  mer^ 
catorUm  prceX  seperatim  ohligat  seipsum  prcefaf  magistro  4*  pf^ 
prietariis  in  double  the  freight.  And  now  on  one  of  the  several 
covenants  an  action  of  debt  was  brought  against  Lydiate  one  of 
the  merchants  of  the  said  indenture.  To  which  the  defendant 
(b)  pleaded,  that  the  seal  of  another  of  the  merchants  fixed  to 
the  said  indenture  was  broken  from  the  deed ;  upon  which  the 
plaintiff  did  demur  in  law.     And  in  this  case  it  was  resolved : 

1.  That  although  the  merchants  join  in  covenant,  scil  conve^ 
niunt  {c)  seperatim^  yet  this  word,  seperatim^  makes  it  several 
covenants,  and  not  a  joint  covenant.    Also  the  said  later  clause, 
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ad  perfbmuUionefi  omnium  4*  singulorumj  S^c.  is  in  law  several,  by 
reason  of  his  word  seperatim ;  and  this  word  shall  be  referred 
to  the  several  covenants  before  (a). 

2.  It  was  resolved,  that  although  the  covenants  on  the  part  of  The  covenants 

the  master  and  owner  were  joint,  yet  the  covenants  on  the  part  themL^erand 

of  the  merchants  stood  several ;  and  for  this  cause  if  (a)  the  seal  owner  are 

of  one  of  the  merchants  be  broken  from  the  deed,  it  should  not  jointjif  their 

avoid  the  deed,  but  only  aprainst  him :  but  if  any  of  the  (c)  seals  ©ffall  the^co^ 

of  the  master  or  owners  had  been  broken  from  the  deed  all  their  venants  are 

covenants  bad  been  defeated.     And  if  the  deed  had  been  rased  <Jefeated;  so 

in  the  date  after  the  delivery,  it  had  gone  to  the  whole  (b).   But  Uen  rwed  af- 

wheu  the  covenants  are  several,  they  are  as  several  deeds  written  ter  the  deli- 

in  one  and  the  same  piece  (c)  of  parchment.     And  judgment  ^^"7*  Several 

was  given  accordingly.     Vide  \d)  3  H.  7-  14  H.  8.  25.  30  E.  3.  as  several 

31.    32  in  Ass.  47  E.  3.  3.  in  Debt  ©^  Finchden,  39  H.  8.  36.  deeds. 

(a)  11  Co.  28. 
b.  1  RoU.  Rep.  40.  Cr.  El.  576.  2  Roll.  30.  Lit.  sect.  370.  Doct.  placit.  260.  262, 263.  (6)  S  RolL 
30.   Doct.  placit.  260.  262,  263.  Cr.  El.  546.   Poph.  161.    March,  125.    2  Show.  28.   2  Lev.  220. 
(e)  Cr.  EL  546.    (d)  11  Co.  28.  b.  Cr.  El.  408.  3  U.  7.  5.  a.  2  RoU.  30.    Br.  ObUgatioiiy  43.  Fits. 
Bar.  46. 

(▲)  The  case  oiCollvu  v.  Pratser,  i.  Barn.  &  of  all  monies  received  by  him,  Sec,  the  Coart 

Cress.  682.  S.  C  3  Dow.  Sc  Ry.  112.  fully  esta-  held  that  this  was  a  several  bond  only,  and  that 

bUsbes  the  aathority  of  Mathewson's  ca»e.  There  the  obligee,  by  removing  the  seal  of  one  obligor 

la  debt  on  bond,  whereby  A.^  B.,  and  C,  ac-  did  not  render  it  void  as  to  the  others,    vid. 

koowledged  themselves  held  and  bound  to  the  Windham'B  case,  ante   p.  14.    Slingtby'g  comi^ 

plaintiffs  in  10002.  each,  for  which  they  bound  p.  35.  and  notes,  ibid. 

tkemselves,  and  each  or  them  for  himself,  for  the  (b)  Vid.  PigoVs  ease,  11  Co.  27.,  and  notes 

whole  entire  snm  of  lOOOL  each,  subject  to  a  there, 
eandition  that  D.  should  render  a  true  account 


LAMB'S  CASE. 


Trin.  41  Eliz,  Rot  3252. 


In  the  Common  Pleas. 


Tee  condition  of  a  bond  was,  to  give  such  release,  as  by  the  judge  of  the  court  Lamb 
shall  be  thought  meet,  it  lies  on  the  obligor  to  procure  the  judge  to  devise  and  v* 

direct  it.  2*®^?^??T* 

*  If  a  man  be  bound  to  make  a  sure  and  sufficient  estate,  by  the  advice  of 
J.  D.  if  he  make  an  estate  according  to  the  devise  of  J.  D,  be  it  sufficient  or 
not,  lawful  or  not  lawful,  the  bond  is  saved.  *  S.  C.  Cro.  Elii.  716.  Vide 
the  Eotry,  Co.  £nt  129.  pi.  13. 


PartV.-.J3b. 


Iw  debt  on  a  bond  by  Lamb,  executor  of  D.  against  Brownwent,  Cro.  Ella.  864. 
with  a  condition,  <«  That  if  the  defendant  shaU  in  the  term  of  St.  ^^h  ^^* 
^  Michael  next,  in  the  preroeatiye  Court  of  the  ArchbishoD  of 
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^*  Canterbury  give  unto  the  said  D.  hb  executors  or  assic ns,  such 

^  sufficient  release  and  discharge,  &c.  as  by  the  judge  of  the  said 

«  court  shall  be  thought  meet,  that  then,  &c."     The  Defendant 

shewed,  that  Dr.  Lewyn  was  judge  of  the  court,  4*  9^^^  idemjudexy 

nee  devisavity  necappunctuamt  aliquam  rdaxatUmem^  seu  exoneratio* 

nemj  S^e.  secundum formam^  4^.  upon  which  the  plaintiff  did  demur 

in  law.    And  it  was  adjudged  for  the  plaintiff;  for  inasmuch  as  the 

(a)i  Mod.Rep.  Judge  was  {n)  a  stranger  to  the  condition,  and  the  condition  is  for 

d^Baul^'so       ^^  benefit  of  the  obligor,  and  the  performance  thereof  shall  save 

1  Roll.  45S.'      his  bond,  he  hath  taken  upon  him  to  perform  it  at  his  peril ;  and 

6  Co.  31  a.        therefore  he  ought  not  only  to  have  done  the  (b)  first  act,  but 

i96rCorL!ft.     ought  also  to  have  procured  the  Judge  to  have  devised  and 

t09!  a.  s  Mod.  directed  it   Otherwise  it  is,  if  the  obligee  himself  or  his  counsel 

soo.  Lutw.       should  devise.   Vide  (c)  S3  H.  6.  16.  b.  adjudged  accordingly  (/f), 

f««Jonea  96   ^6  H.  6.8.b.  3«E.S.  Barre 264. (294)  b.2  E. 4.2.8  E. 4.2. 15E. 

Cjirt.t05.'    *  4.  5.  b.  22  E.  4.48.  b.  9  H.  7.  17.  &c  vide  7  {e)  E.  4.  13.  b.  it 

^  R^^*  ^^*      ^^  ^^^*  ^  ^  ^^^  ^  bound  to  make  to  a  man  a  sure,  sufficient, 

(c)  Br.  CoTe-    ^^^  lawful  estate  in  certain  lands,  by  the  advice  of  J.  D.  if  he 

nant,  s.  Co.     make  an  estate  to  him  according  to  the  devise  of  J.  D.  be  it  suffi- 

l^i^'h  V    cient  or  not,  lawful  or  not  lawful,  yet  his  bond  is  saved  (a). 

S3  It.  o.  16. 0.  "  ^    ' 

17.  a.  Fits. 

Bar.  6S.  Br.  Cooditioo,  IS.  S  Co.  S.  b.  1  Roll.  Rep.  196.  3  Balst.  f  9, 30.  (d)  %  Co.  3.  b.  (f)  Perk, 
sect.  775.  Fits.  Debt.  81. 

(a)  Aoc  Siudh»lm€  ▼.  MwndM^  1  L.  Raym.  279.    Touch.  385.     Com.  Dig.Cond.  h. 


BROUGHTON'S    CASE, 

Mich.  4^  &  43  Eliz. 
In  the  King's  Bench. 


Bboughton      Bond  to  save  barmless  against  another  bond,  the  obligee  comes  Xo  the  place 

V.  where  the  money  dne  on  the  first  bond  was  to  be  paid,  on  the  day  of  payment^ 

^ItvIlfA  *°^  perceiving  no  person  there  to  pay  the  money  dne  apon  it,  he  pays  the 

money  to  the  obfigee  in  the  first  bond,  held  that  he  might  well  do  so,  and  sve 

upon  the  counter  bond. 

*  Terror  of  snit  is  a  danmification.* 


In  debt  in  the  Common  Pleas  by.Bronghton  against  Pretty  on 
a  bond,  the  condition  was ;  that  where  the  plaintiff  was  bound 
in  a  bond  of  200/.  for  the  defendant,  for  the  payment  of  100/.  to 
A.  B.  **  If  therefore  the  defendant  should  save  and  keep  harm- 
^  less  the  plaintiff  for  all  suits,  quarrels,  and  demands  touching 
*^  and  concerning  the  said  bond  of  200/.  that  then  this  obliffa- 
^  tion  to  be  void.''  At  the  day  of  payment  of  the  100/.  the  plam- 
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tiff  came  to  the  place  where  the  1002.  ought  to  be  paid,  and  per- 
eeiviog  no  person  there  present  to  pay  the  100/.  for  the  defend* 
ant,  be  to  save  the  penalty  of  the  bond  paid  the  100/.  to  A.  B. 
and  now  brought  this  action  on  his  counter  bond ;  and  on  nan 
fiat  damnificatus  pleaded,  the  plaintiff  replied,  and  shewed  all 
the  said  special  matter :  and  thereupon  the  defendant  demurred ; 
and  it  was  adjudged  that  the  plaintiff  should  recover,  for  the 
payment  of  the  lOOL  is  {a)  a  damage  and  harm,  and  if  he  had  OO  ^  J^^^*  ^* 
not  paid  it,  a  greater  harm  would  have  followed :  and  it  is  not  3t9*  sso..     ' 
necessary  that  the  plaintiff  be  arrested  or  sued,  &c.     Also  it  was  2  nuUtr.  94. 
said,  that  this  plea,  nan  Jiiit  (6)  damnificatus  implied  that  the  de-  ^q^'I* ^U^ 
fendant  had  saved  him  harmless,   as  by  release,  payment,  or  43s!owen.'i9. 
otherwise.    Vide  18  E.  4.  27.  b.  by  Bryan  and  Littleton,  terror  Cr.  Car.  549, 
of  suit,  so  that  he  dare  not  go  about  his  business,  is  a  damnifi-  ^'  ^^\n. 
cation  (c),  although  he  be  not  arrested  or  forced  by  process.  Dyer,  isV.  pL 

kc.  (a).  4.  YeW.  «07. 

^    '  SBid8t«34. 

(&)  Doctrin.  placit.  ^0.    (e)  Cr.  Jac.  540.  1  Roll.  43«.    2  BoUt.  91. 105.   5  Bolst.  S54.  18  E.  4. 
17  b.  S8  a.  Br.  Conditioo,  165. 


(a)  Acc.  ToDch.  590.    Com.  Dig.  Cond.  i. 


THE  DEAN  AND  CHAPTER  OF  WINDSOR'S 

CASE. 

Mich.  43  &  44  Eliz. 
In  the  King  8  Bench. 


CofiMANT  by  lessee  for  him  and  his  executors  to  repair,  binds  the  assignee.         Dsan  and 

•  Estovers  granted  to  repair  a  house,  are  appurtenant  to  it.  •  S^iiDSon  ^' 

*  Lessee  covenants  to  discharge  the  lessor  de  omrni^iis  onerikm  9fe.  9f€,  to  re-  ^^ 
pair,  the  assignee  is  bound.  *    B.C.    [Cro.  Elis.  457«.  559.    Moore,  599.]      Htdb.* 

Part  v.— f  4  a. 


In  the  King's  Bench,  between  the  Dean  and  Chapter  of  Wind- 
tor  and  Hyde,  the  case  was  such :  a  man  demised  a  house  by 
indenture  for  years ;  the  lessee  for  him  and  his  executors  cove- 
nanted and  granted  with  the  lessor  to  repair  the  house  at  all 
times  necessary,  the  lessee  assigned  it  over  to  Hyde,  who  suf» 
fared  it  to  decay ;  the  lessor  brought  an  action  *  of  covenant  [  *  S4  b.  ] 
against  the  assignee.  And  it  was  adjudged  bv  Pophara,  Chief 
Justice,  and  the  whole  court,  that  the  action  of  covenant  did  li^ 
although  the  lessee  had  not  covenanted  for  him  and  his  assigns ;  5  Salk.  4. 
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W  ^®J*'»  ^-  for  (a)  such  covenant  which  extends  to  the  support  of  the  thing 
Stt.iSani.  demised  is  quodammodo  appurtenant  to  it,  and  goes  with  it  (a). 
239.  Cr.  Jac.  And  in  respect  the  lessee  hath  taken  upon  him  to  bear  the  charges 
i«5.iSld.i47.  of  the  reparations,  the  yearly  rent  was  the  less,  whicb  goes  lo  the 
5«3.  1  Jones  benefit  of  the  assignee,  <?•  (6)  qui  sentit  commodum  sentiri  debet  fy 
$45. 1  Anders,  ofius.  If  a  man  grants  to  one  (c)  estovers  to  repair  his  house,  it 
WPostea  '®  appurtenant  to  his  house.  F.  N,  B.  181.  28  H.  8.  (rf)«8.  If 
i(X).  a.  1  do.  ^he  lessee  covenants  to  discharge  the  lessor  de  omnibus  oneribus 
99.  a.  7  Co.  ordinariis  4*  extraordinariis^  and  to  repair  the  bouses,  an  action 
Sil'L^f  i^t  "«»  ^a»°«^  the  assignee. 

499.   Carter, 

14«.  3  Kcb.  59«.    (c)  Ant.  17.  b.  F.  N.  B.  181.  N.    {d)Dycr,  27.  pi.  172, 173,  &c. 


(a)  Vid.  ante,  n.  (a)  Spencer^i  ctue,  p.-  30. 


SIR  THOMAS  PALMER^S  CASE. 

Pasch.  43  Eliz. 
In  the  King's  Bench. 


Baisit  Grant  of  six  hundred  cords  of  wood  to  be  taken  by  the  assignment  of  the 

Matnard  grantor.    This  is  an  assignable  interest,  and  the  grantee  may  take  them 

Pf^itY^ f  4  5,         without  assignment  if  not  assigned  on  request. 

•  J.  has  reasonable  estoTers  by  the  view  or  delivery  of  the  bailey,  he  cannot 
take  them  without  view  or  livery,  but  if  they  are  not  delivered  on  request, 
J.  may  have  an  assize.  * 

•  Grant  of  one  thousand  cords  of  wood  to  be  taken  at  the  election  of  the 
grantee,  the  grantor  or  stranger  fells  some  trees,  the  grantee  cannot  take 
them,  but  must  supply  his  grant  out  of  the  residue.  •  S.  C.  [Cro.  Eliz, 
819.    Moore,  691.]     Vide  the  Entry,  Co.  Ent.  36.  pi.  29. 


Nov  92^  ^^  ^"  ^^.*^°^  ^"  ^^®  ^^^  between  Basset  and  Maynard,  on  the 
1  Vent.  271.  general  issue  the  jurors  gave  a  special  verdict  to  this  effect;  Wr 
d  Wilson,  336.  Thomas  Palmer  was  seized  in  fee  of  a  great  wood,  and  bargained 

and  sold  to  one  Cornford  and  his  assigns  600  cords  of  wood  to 
be  taken  by  the  assignment  of  Sir  Thomas ;  Cornford  assigned 
his  interest  to  the  plaintiff,  and  afterwards  the  said  Sir  Thomas 
sold  to  the  defendant  such  quantity  of  wood  as  would  make  4000 
cords,  to  be  taken  within  the  said  great  wood,  at  the  election  of 
the  vendee^  And  afterwards  Sir  Thomas  assigned  to  the  plain- 
tiff 600  cords  of  wood  to  be  taken  by  him  who  felled  them ;  and 

the  defendant  took  and  conyarted  thtin.  &c.    And  judmnent  wa»' 
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given  for  the  plaintiff.     And  in  this  case  two  points  were  re- 
solved : 

1,  That  Cornford  had  an  interest  which  he  might  {a)  assign  ist.  The  gran* 
over,  and  not  a  thing  in  action,  or  a  possibility  only  ;  for  it  was  J«e  ^^^  jn  ia- 
resolved,  that  if  Sir  Thomas  did  not  assign  them  to  Cornford  he'nfight  as- 
on  request,  Cornford  might  take  them  without  {b)  assignment,  sign  over. 
for  the  grantor  cannot  by  his  own  act,  or  default,  either  subvert,    [  *  25  a.  ] 
or  derogate  from  his  grant;  then  it  follows  that  he  had  an  inte-  (a)Gold$b. 
rest  which  he  might  assign  over.     Vide  44*  E.  3. 43*  b.  where  the  184.  i  Roll. 
(r)  prior  of  Letton  seized  of  a  wood  called  Hosley,  by  deed  by  ^oU  47   * 
assent  of  his  convent  sold  the  said  wood   to  one  Barth.  Wilby  n,)  winch.  «9. 
to  be  felled  and   carried  away   within  two   years  next   follow-  ^r.  El.  820. 
ing  (except  40  of  the  best  oaks  to  be  taken  at  the  election  of  the  \  ^nel^ne. 
prior),  the  vendee  for  shortness  of  time  upon  the  end  of  the  cove-  Cr.  Jac.'  48i.' 
nant  requested  the  prior  to  come  and  choose   his  oaks,  and  he  5  Ed.  3. 64, 65. 
would- not  come;  wherefore  the  vendee  suffered  40  of  the  best  44E.3.43.b*, 
oaks  to  stand,  and  the  others  he  felled.      And  there  issue  was  Fitz.  Bar.  204. 
taken  on  the  request :  which  case  is  not  well  abridged  by  Brook,  J'^b^^J^**; 
tit.  Reservation  3.  for  there  he  has  omitted  the  request ;  but  Fitz. 
tit  Barre  204.  hath  truly  abridged  it.     Take  heed,  reader,  of  all 
((f)  abridgments,  for  the  chief  use  of  them  is  as  of  tables  to  find  (<f)ioCo.4i.a. 
the  book  at  large.     But  I  exhort  every  good  student  to  read  and  ii7.  b.  Pncf. 
rely  only  on  the  books  at  large,  as  in  another  place  I  have  ad-  *  ^®P' 
vised.     And  with  this  resolution  agreeth  the  book  in  8  £.  3.  5. 
and  54.  b.  where  the  case  was ;  J.  had  a  house  and  a  carve  of 
land,  and  he  had  reasonable  (e)  estovers  in  the  wood  of  another  (f)2lnst.4ii, 
by  view  and  delivery,  of  the  Bailey,  &c.     If  he  takes  estovers 
without  view  or  livery,  he  is  a  trespasser,  although  he  takes  les^- 
ser  than  he  ought  to  have  by  his  delivery :  but  if  J.  demands  his 
estovers,  and  the  owner  of  the  wood  or  his  Bailey  will  not  de* 
liver  them  to  him,  J.  may  have  an  assize.     Vide  5  £.  3.  64.  b. 
and  65.  a. 

«.  It  was  resolved,  that  admitting  the  assignment  to  the  plain-  *."^*  ^^^^  ^' 
tiff  to  be  void,  yet  after  that  the  trees  are  felled,  the  defendant  been"void,  yet 
{/)  could  not  take  them  :  as  if  I  grant  1000  cords  of  wood  to  aAer  the  trees 
one  to  be  taken  at  the  election  of  the  irrantee ;  the  &rrantor  or  3'®''®  felted, 

»  -„  ^  ,  ^      o  \  1      ®i  I         they  could  not 

Stranger  tells  some  trees,  the  grantee  cannot  take  them,  but  be  taken  by 

ought  to  supply  his  grant  out  of  the  (g)  residue,  (a)  another. 

(/ )  3  Keb. 
.  493.  Pahn.  313.  1  Brownl.  320.  Yelv.  188.    {g)  1  Vent.  371.  1  BaUt  94< 

(a)  If  the  grant  be  of  twenty  of  the  best  trees  take  any  trees  in  the  meantime,  at  least  not 
the  grantor  l»s  in  his  wood,  to  be  taken  by  the  withoat  a  request  to  the  grantee  to  make  hit 
grantee  within  eleven  years,  the  grantor  cannot    election.    Mottrtm  ▼.  JoUtf,  3  Lev<  143« 


▼OL.  ItU 


^0  COUNTJ^   or   BUTLAND'f  CASE.  Fftlt  V.^^S 


THE  COUNTESS  OF  RUTLAND'S  CASE. 


Trin.  2  Jac.  1. 


In  the  King's  Bench, 


Countess  of     A.  seised  in  fee  by  indentnre,  limits  the  uses  of  ft  fine  sabseqaent  to  bimself, 
Rutland  i,},  ^^f^  ^mi  h^g  heirs,  and  by  another  indenture  made  afterwards,  and  be- 

Earl  of  Rut-        ^^  ^^  ^°^  leried  the  ases  are  limited  to  himself  in  tail,  both  before  the  mak- 
LAND.  i^S  the  indentures  and  after  the  fine  leTied,  A,  had  declared  that  his  wife  shosld 

Part  V. — 35  b.        have  the  lands  for  her  jointure,  resolved  : — 1.  There  shall  be  no  i^vomwo^ 

against  the  indenture  declaring  the  uses  of  a  subsequent  fine,  &c.  jf  t)ie  ^e 
be  pursued  according  -Co  the  indentures,  unless  such  other  agreement  or 
limitation  of  uses  be  made  by  writing  or  otlier  matter  as  high  or  higher, 
f.  If  the  indentures  be  not  pursued  then  averment  without  writing  may  be 
taken.  3.  Though  the  indentures  are  not  pursued  in  circumstances  of  time, 
quantity,  person,  &c,  yet  if  no  new  agreement  can  be  proved,  the  assurance 
shall  be  to  the  uses  in  the  indenture.  4.  In  the  principal  case  the  fine 
cannot  be  directed  by  both  the  indentures.  S.  C.  [Moore,  723.  Cro.  Jac. 
«9.] 


Isabel  Countess  of  Rutland  brought  an  action  of  trespass  against 
Roger  Earl  of  Rutland  for  breaking  her  house  and  close,  called 
Eykering  House,  and  Lady  Park,  at  Eykering  in  the  county  of 
Nottingham:  the  defendant  pleaded  not  guilty;  and  now  this 
terra  on  evidence  to  a  substantial  jury  at  the  King's  Bench  bar, 
the  case  on  the  evidence  was  such  :  Edward  Earl  of  Rutland  was 
seised  in  fee  of  the  manor  of  Eykering,  whereof  the  bouse  and 
close  in  which,  8cc.  were  parcel,  and  by  indenture  bearing  date 
10  Mariii  21  Eliz.  for  the  augmentation  of  the  jointure  of  the 
said  Countess,  then  his  wife,  covenanted  with  Sir  Gilbert  Ger- 
rard,  Knt.  and  Thomas  Holcroft,  Esq.  his  brother,  that  he  be- 
fore the  end  of  Trinity  term  then  next  following,  would  assure 
by  fine,  or  other  conveyance  the  said  manor  to  the  soiil  Sir  Gil- 
bert and  Thomas  in  fee,  which  fine  or  other  conveyance  pf 
the  said  manor  of  Eykering  should  be  to  the  use  of  the  said  Earl 
and  the  said  Isabel  his  wife  (for  their  lives)  and  the  heirs  of  the  said 
Earl,  which  indenture  the  said  Earl  acknowledged  before  a  Master 
of  the  Chancerv,  the  28th  day  of  the  same  month ;  and  (he  same 
day  it  was  inrolled ;  and  the  next  day,  sdL  the  29th  day  of  March 
by  another  indenture  between  the  said  Earl  of  the  one  part,  and 
the  Lord  Burghley,  Sir  Gilbert  Gerrard  and  others,  of  the  other 
part,  for  the  advancement  of  those  who  should  succeed  him  in 
the  Earldom ;  and  for  the  advancement  of  the  heirs  males  of  the 
Note, Sir  OUb.  body  of  Thomas  Earl  of  Rutland  his  grandfather,  covenanted 
bot^^^n^^     with  the  Lord  Burghley,  Sir  Gilb.  Gerrard  and  others,  to  coq- 
dcntures.        vey  the  said  manor  of  Eyker,  amongst  others  to  the  said  Ld. 
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Burghky,  Sir  G.  Gerrard  and  others,  or  to  some  or  one  of  tbem, 
before  the  feast  of  the  Annunciat.  of  our  Lady  next  following, 
which  assurance  should  be  to  the  use  of  the  said  Earl  Edward 
and  to  the  heirs*  males  of  his  body ;  and  for  default  of  such  issue,  [  *  26  a.  ] 
to  the  use  of  the  heirs  males  of  the  body  of  the  said  Thomas  Earl 
of  Rutland,  with  divers  remainders  over.  And  afterwards  the 
said  Eklward  Earl  of  Rutland,  by  the  said  later  indenture,  cove- 
nanted and  granted  with  the  parties  thereto,  that  if  the  said  Earl 
Edw.  shoula  not  convey  sufficiently  the  said  manor  amongst 
others  as  is  aforesaid,  before  the  said  feast  of  the  Annunciation 
of  our  Lady,  that  then  the  said  Earl  Edward  and  his  heirs 
would  stand  seised  of  the  said  manor  of  Eykering,  to  the  said 
uses  contained  in  the  second  indenture.  No  fine  or  other  as- 
turance  was  levied  or  made  by  the  said  Earl  Edward  before  the  "^ 

end  of  Trinity  term  :  and  afterwards,  5^7.  1 7  Sept.  next  follow- 
ing, the  said  Earl  acknowledged  a  note  of  a  fine  of  the  manor  of 
Eykering  only  to  Sir  Gilbert  Gerrard  and  Thomas  Holcroft, 
and  to  the  heirs  of  Sir  Gilbert;  and  the  18th  day  of  the  same 
month  acknowledged  another  note  of  a  fine  of  the  said  manor 
of  Eykering,  amongst  many  other  manors  mentioned  in  the  last 
indenture  to  the  Lord  Burghley,  Sir  Gilbert  Gerrard  and  others 
parties  to  the  last  indenture,  and  to  the  heirs  of  the  Lord  Burgh- 
ley ;  and  both  were  entered  in  Octav.  Michaelis  then  next  follow- 
ing. And  it  was  proved  by  divers  witnesses,  that  the  said  Earl 
Edward  as  well  before  the  indenture  as  after  the  fine  levied,  told 
them,  that  the  said  Countess  should  have  the  manor  of  E.  for 
her  jointure. 

And  in  this  case  four  points  were  resolved  by  Sir  John  Pop- 
ham,  Chief  Justice,  and  the  whole  court. 

1.  Although  the  indentures  being  made  for  declaring  of  the  1st.  No  bare 
nset  of  a  subsequent  fine,  recovery,  or  other  assurance,  to  cer-  Jg^t'^len  ^*" 
tain  persons,  and  within  a  certain  time,  and  to  certain  uses,  are  asainst  the  in- 
but  directory,  and  do  not  bind  the  estate  or  interest  of  the  land  :  ^^°^/'*'^  **^'*® 
yet  if  the  fine,  recovery,  or  other  assurance  be  pursued  according  g^^.^  ^^^' 
to  the  indentures,  there  could  not  be  any  bare  {a)  averment  (a)8Co.76.  a. 
against  the  indentures  taken  in  such  case,  that  after  the  making  9  Co.  lo.  b. 
of  the  indentures,  and  before  the  assurance  by  mutual  agreement  ^^^"p*^!^^* 
of  the  parties,  it  was  concluded  and  agreed  that  the  assurance  507*.  3  Andem. 
should  be  to  other  uses:  but  if  other  agreement  or  limitation  of  46,47.  :2  Roll. 
uses  be  made  by  writing,  or  by  other  matter  as  high  or  higher,  ^j^^\^g^ 
then  the  last  agreement  shall  stand ;  for  every  contract  or  agree-  1  co.  ii3.  ' 
roent  ought  to  be  dissolved  by  matter  of  as  high  a  nature  as  the 
first  deea,  (A)  nihil  tarn  conveniens  est  naturali  aquitatiy  unumquod-^  (6)  Bract,  lib. 
que  dissolvi  eo  lisamine.  quo  lieatum  est.     Also  it  would  be  incon-  *•  (•  -«• 

*      .      ^  ^1    ^       ^  •     ^    •.•  J    i_       J   •  J  :  I  ..     1  Brown.  191. 

venient,  that  matters  m  writmg  made  by  advice  and  on  consider-  ^  q^  ^3  ^ 
ation,  and  which  finally  import  the  certain  truth  of  the  agreement  4  Co.  67.  b. 
of  the  parties  should  be  controlled  by  averment  of  the  parties  to  f  J^- ^l;jf; 
be  proved  by  the  uncertain  'testimony  of  slippery  memory.  Ana  573^  DaTi8,33. 
it  would  be  dangerous  to  purchasers  and  farmers,  and  all  others  b. 
in  such  cases,  it  such  nude  averments  against  matter  in  writing    [  *  2S  b.  ] 
should  be  admitted  (a). 

(a)  Vid.  arc.  1  PhiL  £▼.  530.  6th  ed.  and  the    &  Crest,  654.  S.  C.  4.  Dow  &  Ry.  61. 
cuct  cited  there ;  and  vid.  KaU  v.  Old,  2  Bam. 
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Part  v.— 26  U 


Snd.  Other- 
wise if  the 
fine  be  not 
pursued. 

Cr.  Jac.  «9. 
Post.  68.  b. 
1  Co.  176.  a. 
«  Co.  73. 76.  a. 
7  Co.  39.  a  b. 
S  And.  46,  47. 


Srd.  Although 
indentures  are 
not  pursuant, 
if  no  new 
agreement  can 
be  proved,  the 
fine  shall  be  to 
the  uses  of  the 
indenture. 
4th.  The  fine 
cannot  be  di- 
rected by  both 
the  preceding 
indentures. 
The  first  in- 
denture is 
frustrated  by 
the  second. 
Cr.  Jac.  512. 
Bridgm.  113. 
1  Burr.  60. 


2.  It  was  resolved,  that  if  the  form  of  the  indentures  be  not 
pursued,  as  for  the  quantity  of  the  land,  or  the  time  within  which 
&c.  in  these  cases,  and  other  like,  where  the  indentures  be  not 
pursued,  averment  without  writing  might  be  taken,  that  the  fine, 
recovery,  or  other  assurance  was  to  another  use  or  intent  than  is 
contained  in  the  indenture  :  for  inasmuch  as  the  indentures  are 
not  pursued,  it  is  reasonable  that  the  parties  should  be  admitted 
to  shew  the  cause  and  reason  why  they  were  not  pursued  by  rea- 
son of  the  new  agreement  subsequent,  which  in  such  case  might 
be  as  well  by  word  as  by  writing  (b). 

S.  It  was  resolved,  that  although  the  indentures  are  not  pur- 
suant in  circumstance  of  time,  quantity,  person,  and  the  like; 
yet  if  no  other  new  mean  agreement  can  be  proved,  the  assurance 
should  be  in  judgment  of  law  to  the  use  contained  in  the  inden- 
tures. 

4.  That  in  the  principal  case  the  fines  could  not  be  directed 
by  both  the  indentures,  that  is  to  say,  by  the  first  indenture  to 
the  use  of  the  Earl  Edward  and  Isabel  his  wife  *<  for  their  lives ;" 
and  by  the  second  indenture  to  the  Earl  and  the  heirs  males  of 
his  body  with  the  remainders  over,  limited  by  the  second  inden- 
ture, and  so  the  fines  to  work  upon  both  the  indentures  (although 
peradventure  such  was  the  intent  of  the  parties)  and  that  for 
three  reasons  : 

1.  The  directions  and  declarations  of  the  first  indentures  were 
controlled  and  frustrated  by  the  second  indentures,  and  there- 
fore the  fines  could  not  be  directed  by  both. 

2.  The  indentures  import  several  distinct  and  divers  contracts 
and  estates,  that  is  to  say,  one  to  the  Earl  and  Isabel  his  wife, 
and  to  the  heirs  of  the  Earl ;  the  other  to  the  Earl  only,  and  ta 
bis  heirs  males  of  his  body,  with  divers  remainders  over ;  so  that 
the  fines  ought  for  the  manor  of  Eykering  to  be  directed,  either 
wholly  by  the  first,  or  wholly  by  the  second,  without  any  fraction 
or  division  of  estates. 

3.  It  would  be  against  the  words  and  intent  of  both  the  inden* 
tures,  to  make  a  hotchpot  and  commixture  of  both,  which  by 
their  creation  were  several  and  distinct  in  time^  in  persons  and 
estates  (c). 


(b)  Acc.  by  Lord  Holt,  in  Jonea  v.  Morley^  1 
Salk.  677.  by  stat.  of  Frauds,  t9  Car.  «.  c.  3.  $ 
7.  all  declarations  or  creations  of  trusts,  or  con* 
fidences  of  any  lands,  tenements,  or  heredita- 
ments, shall  be  manifested  and  proved  by  some 
writing,  signed  by  the  party  who  is  by  law  en- 
abled to  declare  such  trusts,  or  by  his  last  will  in 
writing;  and  by  $  8.  trusts  resulting  by  implica- 
tion or  construction  of  law,  or  transferred  or 
extinguished  by  act  or  operation  of  law,  shall 
be  of-tbe  like  force  and  effect  as  before  the 
statute ;  and  by  4  Anne,  c.  16.  $  15.  after  re- 


citing that  doubts  had  been  entertained,  it 
is  enacted,  that  all  declarations  or  creations 
of  uses,  trusts  or  confidences  of  any  fines  or  com- 
mon salaries  manifested  and  proved,  or  which 
hereafter  sliall  be  manifested  and  proved  by  any 
deed  already  made  or  hereafter  to  be  made,  &c. 
aAer  the  levying  or  suffering  of  any  such  fines 
or  recoveries  shall  be  good.  Yid.  upon  the  con-, 
struction  of  these  clauses,  Foster  v.  Hail^  3  Vesey, 
696.  Rmdall  v.  MorgwHy  13  Vesey,  73, 74,  and 
Sugden's  note  to  Gilbert  on  Uses,  112. 
(c)  Vid.  %  Prest.  Conv.  p.  7.  25. 


187  «•  RVS8BL*8  CASE.  AS 


CASES  OF  EXECUTORS. 


RUSSEUS   CASE, 

HU.  26  Eliz. 

In  the  King's  Bench. 


▲  RKLBAiB  by  an  inftnt  execntor  does  not  bar  him.  Rdssbl 

On  payment  or  satisfaction  to  an  infant  execntor,  be  may  acquit  and  dii«  «• 

charge  the  debtor  for  as  much  as  be  receives.  p^^^v 

A  release  by  a  fkmt  covert  executrix  is  not  good,  but  a  release  by  her  husband  *" 

is.    8.  C.  [Moor,  146.    lLeon.l9S.    1  And.  177.] 


Party.— ^a. 


EowABD  RussEL  as  executor  of  William  Rnssel  brought  an 
action  on  the  case  against  Thomas  Prat  and  Margery  his  wife ; 
and  dechired,  that  William  Russel  was  possessed  of  a  chest  with 
divers  jewels,  soods,  and  sums  of  money  (and  declared  of  what 
in  certain)  in  it,  and  that  the  said  William  lost  them,  and  that 
they  came  to  the  hands  of  Margery  dum  sdajtut^  that  is  to  say 
on  6  Jan.  1  Eliz.  And  afterwards  the  testator  died,  4*  quodprceaf 
Margeria  dum  sola  fuit  did  convert  the  goods  to  her  own  use, 
&c  The  defendants  pleaded  in  bar  a  release  of  the  plaintiff 
made  to  them,  &c.  To  which  the  plaintiff  said,  that,  at  uie  time 
of  the  release  made,  he  was  within  the  age  of  21  vears,  &c  (a), 
on  which  the  defendants  did  demur  in  law.  And  the  great 
question  (which  was  often  argued  at  the  bar  and  bench)  was, 
whether  the  release  of  an  in&nt  executor  having  proved  the  will 
should  bar  him  or  not.  And  it  was  argued  that  the  said  release 
should  bar  him  for  divers  reasons. 

1.  Because  the  executor  represents  the  person  of  the  testator, 
and  all  that  which  he  doth  is  in  the  right  (and  as  in  the  person) 
of  die  testator,  and  not  in  his  own  right :  and  therefore  hi^ 
infancy  is  not  to  be  respected. 


««■ 


(a)  Bv  Stat  38  Geo.  S.  c  87.  §  6.  an  infant  fole  executor  is  disqualified  from  acting  till  be 
vttaioa  the  full  age  of  twenty>one  years. 
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(a)  1  Roll.  798.  2.  The  law  which  enables  him  to  take  on  him  the  charge  of 
Co' Lit*4/a  ^^  ^'^''  ^"^  ^  prove  it,  and  to  bring  actions,  and  to  do  things 
Fits.  Infant,  which  belong  to  the  office  of  an  executor,  the  same  law  enables 
15.  Br.  Age,  him  to  make  releases  and  acquittances  without  any  regard  to  his 
Slvin'Bcase!'  nonage.  As  the  {a)  King  shall  not  avoid  leases  or  grants  in 
Piowd.  SIS.  a.  respect  of  the  infancy  of  his  natural  capacity ;  nor  the  mayor, 
2«i.  a.  S64.  b.  bailiflF,  or  the  head  of  any  *other  corporation  shall  not  avoid 
L  ^'^J^'J  any  of  their  deeds  or  grants,  for  the  infancy  of  their  natural 
26  Am.  64.       capacity,  because  they  make  them  in  another  right  and  capacity. 

S.  It  would  be  inconvenient  that  an    infant  executor  shall 

compel  the  debtors  of  his  testator  to  pay  the  debts  to  him,  and 

that  he  shall  not  have  power  to  acquit  or  discharge  them. 

^  4^^*^'  ^'*  *'  They  cited  divers  books  jn  the  point,    16  H.  (i)  ii.  Re- 

(  \  M        AA    ^®^s®^  ^^'  ^^^  opinion  of  the  whole  court,  that  a  release  made 

v^;     o^r,      .  j^^  ^^  ^^j  infant  within  age,  as  an  executor,  is  good,  and  he 

cannot  avoid  it.  And  the  same  law  is  of  a  release  made  by  a 
feme  covert  executrix ;  and  so  the  release  of  the  husband  is 
nought  worth,  as  there  it  is  said,  18  H.  6.  4.  of  a  feme  covert, 
and  18  E.  4.  10.  of  a  feme  covert,  £1  E.  4.  15.  and  24.  of  an 
,.  infant  and  ferae  covert,  and  16  H.  7*  6.     But  on  great  delibera- 

tion, and  on  conference  had  with  Anderson,  Chief  Justice  of 
(d)  Ace.  [W.     the  Common  Pleas,   Manwood  and  others,  justices,  it  was  re- 
jones,  400.        solved  by  Sir  Christopher  Wray,   Chief  Justice,  Sir  Thomas 
Mmf,  146!  Cr.  Gawdy,  and  the  whole  court  of  King's  Bench,  that  the   (d)  .f 
£1.43.671.       release  was  no  bar,  and  principally  for  three  reasons. 
^  A°**:^^^'  P*'       1.  Because,  if  it  should  be  a  bar,  it  would  be  a  devastavit,  and 
Swi'nb.  S88.       charge  the  infant  of  his  own  proper  goods. 
Co.  Lit.  172.  a.       2.  It  would  do  a  wrong,  which  an  infant  by  his  release  can 

iR^?r7^^*      never  do. 

1  Roll.  Rep.  ^'  ^^  making  of  this  release  he  doth  not  pursue  his  office, 

S66. 1  Brownl.  nor  perform  the  duly  of  an  executor :  and  therefore  it  was  well 

67i'.God^l*39'  ®gf®^>  ^^^^  ^'^  things  which  he  doth  {e)  according  to  the 
(e) Gr. £1. 254!  office  and  duty  of  an  executor  should  bind  him:  but  things 
Cr.  Jac.  441.  which  he  doth  against  the  office  of  an  executor  should  not  bind 
iA»d!ii7f*"'  ^'™»  forasmuch  as  he  is  within  age.  The  office  of  an  executor 
i77,i78.iRol.  (as  appears  in  20  H.  7*  5.  a.)  is  to  do  his  office  ( /*)  truly,  dili- 
Rm>.  366,  gently  and  lawfully  ?  and  all  these  he  breaks  when  he  wastes 
(/  /s  Co.  133!  ^^  goods  of  the  dead :  but  it  was  resolved,  that  on  payment  or 
a.20H.7.5.  a.  satisfaction  to  an  infant  executor,  he  might  acquit  and  discharge 
nlit^^  ^k^'  ^^^  debtor  for  as  much  as  he  receives  :  but  it  was  resolved,  that 
Cr.  Car!  490.  ^  monk  executor  might  release  without  satisfiiction,  for  his  pro- 
(^)iAnd.ii7.  fession  would  be  no  impediment  to  the  release,  21  E.  4.  13.  b. 

b  Cr^Ca^sig  "^"^  ^  ^^  ^^®  ®*^^  book  of  (g)  I6  H.  6.  in  the  said  case  of  the. 
iSid.  188.  infant,  it  was  to  be  intended  when  the  infant  receives  full  satis- 
Vide  21  Ed.      faction  ;  for  the  book  saith,  "  the  act  of  an  infant  done  as  exe- 

A  release  bv  a  ^^^^^  »*'  ^"^  ^®  ^^^^  ^^  "°^  ^^  executor  when  he  releases,  and 

fime  covert  ex-  receives  nothing.     But   the  opinion  there  as  to  the  feme  (A) 

ecntrix  is  not  covert  executrix  (b),  was  utterly  denied,  for  although  she  be 

release  bV  her  cxecutrix,  yet  she  can  do  nothing  to  the  prejudice  of  her  hus- 

hasband  is.  band,  but  without  question  in  such  case  the  release  of  the  hus- 

(s)Vid.Coin»Dig.Aduion.  D.  Baci  Ab.  Exor.  will  withoat   the    assent  of  the  husband,  she 

A.  8.    Toach.  476.  Ywdv.  ElUrd,  1  Salk.  117.  being  deemed  when  appointed  executrix,  a/eme 

According  to  the  civil  law,  vl /hne  covert  ex-  sole.  Off.  Exor.  202.  Godolp.  110.  Bnt  by  our 

ecntrrx  may  take  upon  her  the  probate  of  the  law  a  feme  covert  cannot  take  npen  herbclf  the 
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band  is  good.     And  so  the  doubts  in  the  books  of  13  E.    1« 
executors  119.  6  £.  3.  45.  Barbor's  case,  18  H.  6,  4.  and  18  E« 
4J0.   «1  E.  4.  13.  and  24.    2  H.  7.  15.   6  H.  7.  6.    7  H.  7.  13^ 
and  14.  are  well  explained.     And  afterwards  on  a  writ  of  inquiry, 
of  damages  returned  after  the  statute  of  27  EL  cap.  8.  judg- 
ment was  given  for  the  plaintiff.     ^  And  on  the  said  act  a  writ    [  *  28  a.  } 
of  error  was  brought  in  the  Exchequer  chamber,  where  it  was 
unanimously  agreed,  that  the  said  release  was  no  bar.     And  sO 
this  point  was  resolved  by  all  the  judges  of  England:  but  divers 
other  errors  were  assigned  and  movea  as  well  in  the  declaration, 
as  tliat  the  plea  was  discontinued ;   and  afterwards  the  parties 
agreed,  and  for  error  in  the  proceeding  the  judgment  was  re- 
versed.    And  note  (good  reader,)  by  these  resolutions  you  will 
better  understand  the  said  books  before  cited,  S^  alios  ejtisdem 
Jarincc.     And  Sir  Thomas  Gawdy  said  in  this  case,   that  an  An  executor 
executor   might  well  release   any  action    before   probate,   for  ma^  release 
although  he  could  not  have  an  action,  yet  the  interest  of  the  ^lx<^^  ^^^ 
action  is  in  him.  21  E.  4.  24.  a.  c.  (c). 

exerntorship  without  the  couRent  of  her  hus-  tration  taken  by  the  wife  during  coverture  must 

band.     And.  117.  Off.  Ex.  203.     But  if  the  be  presumed  to  have,  been  witli  the  aasent  of 

vife  administers,  though  against   the  consent  the  husband,  AdAvt  v.  Shtw^  1  Sch.  &  Lef.  243. 

of    the  husband,    and  an   action  is  brought  (c)  Vid.  note  (b)  Middleton's  case,  post.  p. 

agaiost  them,  they  are  estopped  to  say  that  the  56.  note  (o)  Hensloe's  case,  Vol.  V.  p.  68. 
wife  was  not  executrii.  Godolp.  110.  Adminis- 


MI  DDLETON^S    CAS  E. 


Pasch.  1  Jacobi  1. 


In  the  Common  Pleas. 


An  executor  cannot  have  an  action,  but  he  may  release,  before  probate.  MiDDLETOi^ 

If  one  releases   and   afterwards   takes   administration,  such   release  is  no    '  *• 

.  RlMOT. 

•  ,  ..   ,      .  .  .  Part  v.— 28  b. 

*  If  two  executors  prove  a  will,  and  the  third  renises,  yet  he  may  release.* 

*  If  a  man  be  bound  to  pay  money  at  a  day  to  come,  a  release  of  all  actions 
before  the  day,  is  a  bar.* 


It  was  adjudged  in  the  Common  Pleas  between  Middleton  and 
Rimot,  that  an  executor  before  probate  might  release  (a)  an 
action,  although  before  probate  he  could  not  have  an  action  (b). 


^(a)  Acc.  snpri  Russel's  case,  Bac.  Ab.  Exor.  503.  Wanlrford  v.  Wan}tford^  Com.  Dig.  Adroon. 

E.  14.  Com.  Dig.  Admon.   B.  9.  Touch.  474.  A.  9.  Bac.  Ab.  Executors.  E.  14.1  RoUcAb.  917, 

note  (g)  Hensloe  s  case,  Vol.  V.  p.  68.  Duncomb  v.  Waker,  3  Lev.  57.  S.  C    T.  Kay. 

(b)  He  may  commence  an  action  before  pro-  479.  1  Ventrb  370.    Vid.  HeQsloe's  case,  note 

bate,  though  he  shall  not  declare,  1  Salk.  302,  (g)  Vol.  V.  p.  68. 
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HARBI0ON'0  casb. 


Part  v.— 28  b. 


for  die  right  of  the  action  is  in  him;  but  if  A.  releases  and  after- 
wards takes  (a)  administration,  it  shoold  not  bar  him,  for  the 
riffht  of  the  action  was  not  in  him  at  the  time  of  the  release  (c). 
J^  {b)  18  H.  6.  48.  b.  Griesbrook's  case,  Plow.  Com.  277, 
S78.  (c)  21  E.  4.  24.  a.  Two  executors  prove  the  will,  the 
third  refuses,  yet  he  may  release.  Lit.  177*     If  a  man  be  bound 

(d\  Lit.  S   t.     ^  P^^  ^  ^^^  ^^  ^  ^^y  ^  come,  a  release  of  all  actions  before  the 

51S.  f.  lis.  b.    ^7  b^^  ^^  7^  before  the  day  he  cannot  have  an  action  of  debt; 

Co.  lit.  t9s.     and  so  the  opinion  of  Sir  Thomas  Grawdy  in  the  case  before  was 

*•  ^  now  adjudged  (d). 


(«)  Moor,  119. 

1S6.  Swinb. 

tSl. 

ih)  18  H.  6. 

93.  b. 

(je)  Br.  Ezecn- 

tors.  117.  ra- 

pr«  in  Rnstel^ 


(c)  S.  P.  contri,  per  two  Judges  tgainst  Holt, 
C.  J.,  WhiUkaU  ▼.  iSS^wre,  1  Salk.  S95.  There 
is  some  difficalty  in  ascertaining  wheUier  in  any, 
and  if  in  any,  in  wliat  cases  administration  shall 
have  relation  back  to  the  death  of  the  intestate.  In 
S  Roue's  Ab.  399.  Tit.  Relation  a.  p.  1.  it  is  laid 
down  that  if  a  man  dies  possessed  of  certain 
goods,  and  dien  a  stranger  takes  them  and  con- 
verts them  to  his  own  use,  and  then  administra- 
tion is  granted  to  J.  S.,  that  the  administration 
shall  reUte  to  the  death  of  the  testator,  so  that 
J.  S.  can  midntain  an  action  of  trover  and  con- 
Yerslon  fbr  this  conversion  before  administration 
granted  to  him.  In  Brooke's  Abridgment,  Rela- 
tion, t9.  46.  it  Is  said  that  letters  of  admi- 
nistration committed  to  one  by  the  ordinary  shaU 
have  relation  to  the  death  of  the  intestate,  (and 
18  H.  6.  SS.  the  opinion  of  the  Court  is  cited, 
and  tit.  Administration  in  Fitz.  Ab.  2.)  so  as  to 
punish  trespassers.    In  Brooke,  Relation  34. 


an  exception  is  made  in  favour  of  the  servant 
of  the  ordinary,  for  he  meddles  by  authority  in 
respect  of  the  administration.  In  Fltx.  Ab. 
Administrator,  t.  the  law  is  stated  to  be  that  the 
administrators  have  their  power  from  the  death 
of  the  intestate,  and  not  from  the  rrant  of  letters 
of  administration,  and  shall  have  ueir  actions  for 
goods  taken  before  administration.  In  WoiUy 
V.  Clark,  5  B.  and  A.  744.  S.  C.  1  Dov^.  and  Ry« 
409.  Abbot,  C.  J.,  took  a  distinction  between  the 
case  of  an  administrator  and  an  executor :  that 
the  property  vests  in  the  executor  fVom  the  mo- 
ment of  the  testator's  death,  but  in  the  adminis- 
trator from  the  time  of  the  grant  of  letters  of 
administration.  The  point  of  relation  in  the 
case  of  an  administrator  was  not  before  the 
Court ;  tdeo  qutsere?  and  vid.  Pyne  v.  WoUand^ 
2  Vent.  180.  Curtis  v.  VemaH,  3  T.  R.  687.  and 
n.  (a),  Coulter's  case,  post.  p.  6f. 


HARRISON'S    CASE. 

UH.  40  Eliz.  Rot.  119. 
In  the  Common  Pleas« 


Orbbn 

HABaitoii. 
PtrtV^-f8b. 


A  DEBT  by  bond  shall  be  satisfied  before  a  statute  to  perform  covenants,  which 
covenants  are  not  broken. 

*  Judgments  recovered  in  the  Ring's  courts,  shall  be  paid  before  bonds  in 
the  nature  of  a  statute-staple  or  merchant ;  and  before  recognizances.*  S.  C. 
Jenk.  Cent  274.  Vide  the  Entry,  Co.  Ent.  146.  nu.  25. 


Robert  Green  brought  an  action  of  debt  on  a  bond  of  40/. 
against  William  Harrison  administrator  of  the  goods  and  chat- 
teis  of  Thomas  Sidney:  the  defendant  pleaded^  that  the  intestate 
was  bound  in  a  bond  in  the  nature  of  a  statute  staple,  beyond 
which  he  had  no  goods,  &c.  The  plaintiiF  replied,  that  there 
were  indentures  of  defeasance  made  to  perform  covenants  in 
certain  indentures,  which  were  all  performed  hitherto;  upon 
which  the  defendant  demurred.    And  it  was  ac^udsed  that  the 

Elainttff  should  recover;  for  a  debt  due  by  bond  shall  be  paid 
efore  a  statute  made  to  perform  covenants,  when  none  of  them 
then  were,  nor  perhaps  ever  would  be  broken,  but  are  things  in 
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eondngeney,  and  infuhxro ;  and  therefot^  such  possibility  which 
peradTetitare  may  never  happen,  shall  not  bar  present  and  due 
debts  by  bond  or  other  specialties  (a).    And  if  such  statutes  to  per-  jndgments 
form  covenants  should  bar  others  of  their  due  debts,  little  or  no  are  to  be 
debts  would  be  paid.    Et  nota  bene^  that  it  was  adjudged  in  the  ^jjJjJ^^^^^JJc 
King^B  Bench  by  Popham,  Chief  Justice,  and  the  whole  court,  nature  of  a 
HiL  42  Eliz.  that  if  a  man  recovers  debt  by  judgment  in  the  statate  staple 
King^s  court,  this  jtidgment  shall  be  paid  before  bonds  in  the  ^^  raerchant, 
nature  of  a  (a)  statute  staple  or  merchant ;  for  judgment  given  (g)  4  Co.  59.  b. 
in  the  King^s  court  is  higher  than  such  statutes  which  are  ^<  pri-  6o.  a.  (c)  i 
vate  recoros,  and  portable  by  the  conusee  in  his  f  pocket.*'     but  y^^tii^^' 
judgments  given  in  the  King^s  court  on  ordinary  and  judicial  fRep.  q.  A. 
prmeedings,  which  remain  in  the  custody  of  a  sworn  oflScer,  ss4. 36.  H.  6. 
are  records  which  are  preferred   in  law  before  such   statutes.  ^'^ 
And  the  law  presumes,  quod  judicium  redditur  in  invitum ;   and 
SQch  judgments  shall  be  paid  before  Recognizances  acknowledged 
by  the  assent  of  the  parties  in  any  of  the  King's  courts,  which 
may  be  acknowledged  in  a  private  manner;   and  it  is  not  mate- 
rial whether  the  judgment  or  recognizance,  or  statute  be  first; 
bat  be  the  judgment  first  *  or  last,  it  ought  to  be  first  satisfied.    [  *  29  a.  3 
And  so  it  was  held  by  the  whole  court  of  Common  Pleas,  be-    ..^  .  . 
tween  (6)  Pemberton  and  Bartram,  Pasch.  S«  Eliz.  Rot.  2S5.  4  fci'Sg.  bf^^' 
which  see  before  in  the  end  of  the  Sadlers'  case,  in  the  fourth 
part  of  my  Reports. 


i*A> 


(a)  Nor  sball  it  (at  least  in  equity)  bar  aimple  to  be  settled  by  the  master.    In  htrd  Ef^maiilt  v. 

eootract  debts,  Hawkiut  v.  Ufay,  Anbter  160.  Vernon,  S9th  July  1894,  MSS»  where  on  a  bill 

la  SUnutM*  T.  BolUmd^  3  Meriv.  647.  vrliere  an  by  a  residuary  legatee  against  the  exeoator,  It 

executor  daimed  te  retain  ont  of  the  residue,  appeared  that  the  testator  had  Krantsd  lease* 

certain  parts  of  the  property,  to  protect  himself  under  powers  which  were  alleged  not  to  be  cen- 

•gainst  a  futore  contingent  demand  in  respect  of  formable  to  them,  with  covenants  for  qniet  ea- 

covenants  entered  into  by  the  testator  tor  pay-  joyment,  under  which  his  personal  estate  miglit 

ment  of  rent,  and   repairs  of  an  estate  held  by  be  liable  in  case  of  eviction  of  the  tenants,  bat 

him  under   lease  from  a  corporation,  though  no  claims  had  been  made  by  them,  Lord  Qif- 

there  was  no  existing  breach  of  covenant  nor  ford,  M.R.  decreed  payment  without  an  indem- 

arrears  of  rent,  in  rei«pect  of  which  he  was  nity.     In  a    prior  case   under   the    Duke  of 

liable,  on  a  biU  by  the  residuary  legatee  for  Qneensbtrry*8vi'il\f  where  claims  had  been  made 

the  property  so  retained,  the  Court  ordered  that  by  the  tenants,  the  Lord  Chancellor  Eldon  di- 

tbe  funds  in  question  should  be  made  over  to  rectedso  muchof  the  personal  estate  to  be  re- 

the  plaintiff  on  his  givine  a  snflicicnt  indemnity  tained,  as  in  the  opinion  of  the  master  would 

to  the  executor,  the  tems  of  such  indemnity  answer  such  claims.  18!^0,  MSS. 


P  I  G  G  O  T'S    CASE. 

HiL  40  EUz. 
In  the  Common  Pleas. 


In  debt  by  an  administrator  durante  minore  tttaUj  it  most  be  averred  in  the  de-  Piggot 

cUration  that  the  executor  is  under  seventeen.   S.  C.  Cro.  Eliz.  602.  ^       ^' 

Gascoigne 

'  andFurthbb. 

T»  •   •  Part  V  —29  a. 

riQGOTy  administrator  of  Lonfffield  durante  minore  atcUe  of  A. 
LoDgfieldy  brought  an  action  of  debt  in  the  Common  Pleas  on 
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a  bond  against  Gascoigne  and  Furthee ;   and  averred  tliat  A. 
Longfield  was  within  the  age  of  21  years;   to  which  the  defen- 
dants  pleaded  an  insufficient  bar;   on  which  the  plaintiff  de- 
murred.    And   forasmuch  as  the  bar  was  insufficient,  now  the 
question  was  whether  the  declaration  was  good  or  not.     And 
the  doubt  was,  when  administration  is  granted  durante  minore 
(a)  Postea,  29.  {States  how  long  it  should  endure,  sciU  to  the  age  of  21  years, 
ilSoJ^'i^    ^^  ^^  ^^^^  ^g^  ^^  should  continue.     And  thereupon  the  court 
101.2  Brown],  conferred  with  sundry  doctors  of  the  civil  law  openly  in  court, 
f 47, 248. 5  Co.  And  it  was  held  by  them,  that  administration  durante  minore 
Cr^Car.^516.'     ^^^^^  should  cease  at  the  age  of  (a)  17  years ;   and  if  such  ad- 

1  Roll.  526. '  ministration  be  committed,  the  executor  being  of  the  age  of  17 
910.  Moor,  years  is  void :  and  for  this  cause  it  was  adjudged  by  the  court, 
213. 2Jonel?*  that  the  declaration  was  insufficient;  for  perhaps  the  executor 
48. 1  Mod.  '  was  of  the  age  of  17  or  18,  &c.  and  within  the  age  of  21  years. 
Rep.  299.  as  the  plaintiff  hath  averred ;  and  yet  the  pliuntiff's  administra* 
ies^iBT.  2  ^^^^  ^^^  determined ;  for  which  cause  it  was  awarded,  that  the 
RoU.Rep.209.  plaintiff  should  take  nothing  by  his  bill  (a). 

(a)  a  temporary  administrator  most  shew  seventeen  years),  and  where  it  is  granted  dar- 

that  his  administration  continues,  SUUer  v.  May,  ing  the  minority  of  one  who  is  entitled  to  ad- 

6  Mod.  304.  Bat  a  general  averment  by  an  ad-  ministration,  the  which  endures  ontil  the  infant 

ministrator  durante  minore  <Btate,thtLi  the  execn-  attains  the  age  of  twenty-one  years.    Freke  t. 

tor  is  under  age,  was  held  sufficient  after  verdict  Thomas,  Comyns'  111. 

Wells  y.  Some,  Cro.  Car.  240.     Owen  v.  Holden,  Now  by  stat.  38  Oeo.  3.  c.  87.  $  16.  an  infant 

2  Sid.  60.  In  Beal  v.  Simpson,  1  L.  Raym.  408.  sole  executor  is  disqualified  from  acting  till  he 
it  was  held  that  although  such  a  general  avet-  attains  the  full  age  of  twenty-one  years. 
ment  was  bad  on  demurrrer,  the  defendant  In  an  action  against  an  administrator  da- 
could  not  take  advantage  of  it  after  he  had  rante  minore  atate  it  need  not  be  alleged  that 
pleaded.  Vid.  there  the  observation  of  Powys,  the  infant  is  under  seventeen  (twenty-one 
J,,  on  this  case.  38  Oeo.  3.  c.  87.  $  16.)  years  of  age.    Haul  v. 

There  was  always  a  diversity  between  the  Sulvin,  and  another,  l  Roll.  Rep.  400.    WalihaU 

cases    where    an    administration    is    granted,  v.  Aldrieh,  Cro.  Jac.  590.  Cr^  v.  Walbankt 

during   the   minority   of   an  executor  (which  Yelv.  1S8.    Edgcomb  w.  Dee,  yaugh,93> 
ceases  on  the  executor's  attaining  the  age  of 


P  R  I  N  C  E^S     CASE. 


Mich,  41  &  42  Eliz, 


In  the  Common  Pleas. 


Primce  'An  administrator  durante  minore  atate  cannot  sell  goods  unless  of  necessity,  for 

^        *'*  payment  of  debts,  or  bona  peritura,  nor  can  he  assent  to  a  legacy  unless  there 

Part  V.~29  b.         ^^^  assets  to  pay  debts. 

Such  administration  ceases  on  the  infiint's  attaining  the  age  of  seventeen. 
An  infant  executor  under  seventeen  cannot  assent  to  a  legacy. 
If  an  infant  executrix  under  seventeen  takes  husband  of  full  age,  the  adminis- 
tration duraii^e  minore  atate  ceases. 
*  If  the  metropolitan  commits  administration  when  there  are  bona  notabUm 
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only  in  one  diocese,  snch  administration  is  not  void  but  voidable.  Bot  if  the 
ordinary  commits  administration  when  there  are  bona  notabilia  in  sundry 
dioceses,  it  is  void.  S.  C.  [Cro.  Elii.  718.    2  Anders.  132.    3  Leon.  278.] 


In  trespass  quare  clauswn  fregit^  between  John  Prince,  plaintiff, 
and  William  Simpson,  defendant,  the  case  was  such;  one  Jackson 
being  possessed  of  a  term  for  years,  had  issue,  James  and  Jane, 
and  made  his  will,  and  made  Jane  his  daughter  (then  of  the  age  of 
Id  years)  his  executrix ;  and  then  devised  the  said  term  to  James, 
then  also  within  age,  and  died.  Administration  durante  minora 
(Hate  of  Jane  was  committed  to  her  mother  who  took  husband ; 
James  died,  the  husband  took  administration  of  his  goods,  and 
sold  the  said  term ;  Jane  took  husband,  and  the  question  was, 
whether  the  said  sale  was  good  or  not.  And  in  this  case  three 
points  were  resolved  by  the  justices  of  the  Common  Pleas. 

1.  That  such  an  administrator  durante  minore  atate^  could  ^^h^fl"  ^*'""' 
not  (a)  sell  any  of  the  goods  of  the  deceased,  unless  it  be  of  rmite  minore 
necessity  (i),  for  payment  of  debts,  or  {c)  bona  peritura,  for  he  <?*«'«  cannot 
hath  his  office  of  administration  pro  bono  S^  commodo  of  the  in-  Jess  of ^^neccsT 
fimt,  and  not  for  his  prejudice.     Also  he  cannot  {d)  assent  to  sity,  for  pay- 
any  l^acy,  unless  there  be  assets  to  pay  debts,  &c.  and  gene-  ™ent  of  debts, 
rally  he  cannot  do  any  thing  to  the  prejudice  of  {e)  the  infant ;  ^iJ^^^^' 
for  the  words  of  the  letters  of  administration  are,  administra'  (a)  6  Co.  67.  b. 
tionem  omnium  S^singulorum  bonorum  ad  opus  (y),  commodum  (a)  ^I^!^'  *^®* 

4"  utilitatem  executrix  durante  sua  minore  cetate^  4  ^on  aliter^  nee  swinbfSs.    * 
alio  modo  committimus,  8fc. 

2.  Such  administration  doth  cease' at  the  infant's  age  of  (g)   ministration' 
17,  as  it  was  adjudged  between  Piggot  and  Gascoign,  Hil.  40  ceases  on  the  . 
Eliz.  in  the  Common  Pleas :  and  there  it  was  also  held,  that  an   »"/«?*'»  at- 
infant  executor  before  17  cannot  assent  to  a  legacy,   &c.     And  teen?*  »even. 
when  Jane  within  17  took  husband,  if  it  had  appeared  that  the  (c)Swinb.288. 
husband  had  been  of  full  age,  then  the  administration  should  (d)March,i38. 
cease  (b),  for  she  hath  taken  a  husband,  who  might  administer  ^^!?^*  ^^'  . 

(/)  6  Co.  67.  b.    ije)  Antea.  p.  58.  &  ref.  ib. 

(a)  In  Sir  Moyle  Finch's  case,  post,  page  ''  notice  of  in  other  contemporary  reports,  as  in 

•?9l,  a  dirersity  is  taken,  when  administration  <*  t  And.  133.    Cro.  Eliz.  718,719.  and  3  Leo. 

i^eranted  dwanit  mtaore  aXoJtt  in  snch  special  '*  278.  in  all  which  books  Prince*scase  is  reported; 

nunner  as  in  this  case,  and  when  snch  adminis-  ''  and  it  is  remarkable  that  the  author  of  the 

tfation  is  granted  in  a  general  manner,  for  in  the  'M)ook  entitled,  'The  Office  of  Executors,'  p. 

first  case  such  administrator  cannot  make  leases  "  313,  mentioning  this  opinion  a  little  marvels 

^f  iny  term  vested  in  the  executor,  but  in  the  '*  thereat,  considering  [as  he  -observes]  <   that 

<>tlier  case  he  may,  and  they  shall  be  good  till  '* '  these  tilings  are  managed  in  the  spiritual 

^c  executor  attain  the  age  of  seventeen  (twenty-  '^ '  court,  and  by  that  law  (the  canon)  whi<-h 

^^^j  Sa  Geo.  3.  c.  87  §  16),  and,  m%  sembUf  "  '  intermeddles    not  with  the  husband  in  the 

''Qtil  he  enter.  *' '  wife's  case,  and  since  by  that  law,  and  not 

(s)  In  Jonei  v.  Earl  of  Strafford,  3  P.  Wms.  '*  *  our  common  law,  comes  in  this  limitation  of 

^i  the  Reporter  states,  "  that  their  Lordships  "  *  seventeen  years.'    He  adds,  *  that  he  has 

^'k!  Lord    Chancellor  King,  and  Lord  C.  J.  **  *  seen  that  case  otherwise  reported  in  this 

Raymond)  "  strongly  inclined  against  the  opi-  "  *  point.' 

*^  aion  reported  by  the  Lord  Coke  in  Prince's  **  Besides,  that  part  of  the  case  was  at  least 

J  case,  which  says,  Uiat  where  an  infant  execn-  "  an  extra-judicial  opinion,  not  necessary  to  be 

^  ^ix  is  ander  17,  and  an  administration   is  *'  determined ;    the    principal    question    being 

granted,  if  sach  infant  executrix  marries  a  "  only,  whether  such  a  special  administrator 

bosbana  of  age,  the  administration  is  deter-  *'  could  assign  oVer  aterm  for  years  which  be- 

^  niined.  This  opinion  their  lordships  strongly  *'  longed  to  the  testator.  And  resolved,  he  could 

^  inclined  against,  the  same  not  being  taken  *'  not,  which  certainly  \%  good  law." 
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as  executor ;  but  it  did  not  appear  in  the  case  whether  the  hus- 
C  *  SO.  a.]  band  was  of  full  age  or  within  age.  And  in  this  case  it  was 
y^^  said,  that  judgment  was  given  in  the  King's  Bench,  Paschde  22. 

V.  *Eliz.  between  Vere  and  (a)  JeflTeries,  that  where  one  hath  goods 

^''r^'lvf'  ®"^y  ^°  ^^  inferior  diocese,  yet  the  metropolitan  of  the  same 

145/  ^^^  ^province  pretending  that  he  had  bona  notahilia  in  divers  dioceses, 
Adminifltra-  committed  administration,  this  administration  is  not  void,  but 
tion  granted      voidable  by  sentence,  because  the  metropolitan  hath  jurisdic- 

by  the  metro-       .  ti  ^1       i«  •     1  •  •  j  ^1.       ir        •-.. 

politao,  and  tion  over  all  the  dioceses  m  his  provmce ;  and  therefore  it  can- 

bona  fuiabUia  not  be  void,  but  voidable  by  sentence ;  but  if  an  (b)  ordinary  of 

CC8C  U  vold-^  *  diocese  commits  administration  of  goods,  when  the  party  hath 

able,  bnt  not  ionn  notobUia  in  sundry  dioceses,  such  administration  is  merely 

void;  bnt  ad.  Toid,  as  well  as  to  goods  within  bis  own  diocese  as  dsewhere^ 

^imte?by^he  because  he  can  by  no  means  have  jurisdictMHH  of   the  cause : 

ordinary  and  and  true  it  is  that  such  judgment  was  given  (c). 

in  sundry  dioceses,  u  void,  (a)  8  Co.  135.  a.  2  Jones,  78.  Davies,  44.  a.  47.  a.  3  Balst  176. 
4  Leon.  SIS.  1  Roll.  Rep.  4«d.  Cr.  £1.  4d7.  Swinb.  957.  t  Leon.  155.  Hob.  185.  10  H,  7.  18. 
Plowd.  281.  a.  {h)  Plowd.  S81.  a.  t  Leon.  155. 

(o)  Yid.  ace.  BUuhbormigh  v.  DaoU,  Salk.  *<  die  personal  estato,  before  probate ;  aiid  a  de* 

S8.8.  C.  1  F.  Wnis.43.    In  Smithwiek  v.  Bing'  ^  fendant  at  law  cannot  plead  to  any  action 

AoM,  Moor,  695.  S.  C.  Cro.  Eliz.  457.,  the  ad-  **  broogbt  by  an  execntor  tKat  the  plaintiff  has 

ministration  is  said  to  be  Toid  in  both  cases.  '*  not  proved  the  witi,  thongh  it  is  tree  he  may 

In  Rtx  V.  Loggen,  Strangey75.  it  was  said  tliat  '*  demur  if  the  plaintiff  does  not  in  his  dedars- 

a  prohtie  by  the  diocesan  in  the  case  of  bona  **  tion  show  the  probate."     It  is  qnite  clear, 

notabUia  in  several  dioceses  is  void ;  bat  in  note  therefore,  he  treated  the  case  as  being  the  same 

(3)    Rex  V.  Suttpn,  1  Sannd.  t75.,  Serjeant  in  principle,  as  if  no  probate  had  been  taken 

Williams  says,  that  Lord  Macclesfield  in  Co»^  out.    And  by  udmmiMtration^  he  means  tlie  act 

her**  case,  1  P.  Wms.  767.  held  that  a  probate  of  administering,    and  not  the  letters  of  the 

granted  by  an  inferior  judge  is  not  void  until  Ecclesiastical  Court.    It  has  been  repeatedly 

reversed.    Upon  looking  into  that  case,  it  does  said,  that  under  the  plea  of  iie  aa^set  executor, 

nbtappear  that  Lord  Macclesfield  held  any  such  bonanot^Uia  in  divers  dioceses  maybe  given 

doctrine,  but  hb  Lordship  observed,  *'  u  this  in  evidence :  NoeU  v.  fVeUt,  1  Lev.  236.  S.  C. 

'*  had  been  an  administration  granted  by  the  1  Sid.  359.  Anon.  Com.  Rep.  150.  Bull.  N.  P« 

**  Archdeacon  or  ordinary,  where  there  were  143.  which  covid  not  be,  if  the  probate  were 

*<  bona  notafnUa  in  divers  dioceses,  the  odmi-  good  until  reversed.    The  dieium  in  Strange, 

**  nistration  had  been  merely  void,  for  tlie  ad-  therefore,  may  be  considered  as  good  law,  for  as 

*^  ministrator  receives  his  right  entirely  A'om  there  is  no  authority,  so  there  is  no  principle 

<<  the  administration  ;  but  the  right  of  the  exe-  jastifying  a  disHnetion  between  the  improperly 

**  cutor  is  derived  from  the  will,  and  not  from  granting  by  an  inferior  Coort  probate  of  a  will^ 

**  the  probate,  as  appears  from  an  executor's  and  administration  of  an  intestate's  effects. 
<<  having  power  to  retease  or  assign  any  part  of 


COULTER'S  CASE, 

Mich.  40  and  41.  Eliz. 
In  the  King's  Bench. 


Coulter  An  executor  of  his  own  wrong  shall  not  retain  any  part  of  the  deceaaed'i  goods 

V*  to  satisfy  his  own  debt 

Partv!.^*.        *  ^"  '•^^*'  •^*'  "^^^  '^  executor  of  his  own  wrong,  or  a  disseisor^  or 

abator,  &c.  does,  are  good.* 
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*Eiidowiiient  by  a  disseisor  or  abator  is  good.    Bat  a  fim$  disseisoress,  hair« 

log  title  of  dower,  cannot  endow  herself  by  retainer.* 

*  Assignment  of  dower  to  tifeme  party  or  privy  or  consenting  to  a  wrong  is 

not  good.* 

Every  execntor  of  his  own  wrong  is  named  executor  in  this  declaration,  for 

there  is  no  other  form  of  writ  or  court. 

If  there  be  a  rent  service,  rent  charge,  &c.  issuing  out  of  lands,  the  disseisor 

in  an  assize  brought  by  the  disseisee,    shall  recoupe  the  rent  in  damages,  to 

avoid  circuity  of  action,  but  if  the  disseisor  ought  to  have  common  in  the 

land,  the  value  of  the  common  shall  not  be  recouped.  S.  C.     [Cro.  Eliz. 

6S0.    Moore,  527.] 

Robert  Coulter  brought  an  action  of  debt  on  a  bond  of  40/.  i^^Ji?**' 
against  William  Ireland,  exeadorem  testamenti  4"  ultinC  voluntatis  ""  '  * 
Sich.  Hunt ;  the  defendant  pleaded,  that  he  had  fully  adminis- 
tered, and  so  nothing  was  in  his  hands;  on  which  they  were  at 
issue ;  and  the  jury  gave  a  special  verdict;  that  the  said  Richard 
Hunt  was  bound  to  the  defendant  and  his  son  in  a  bond  in  the 
nature  of  a  statute  staple  of  500/.  and  that  the  defendant  was 
executor  of  his  own  wrong,  and  had  140/.  of  the  goods  of  the 
deceased  in  his  hands,  and  retained  the  said  goods  in  his  hands 
to  satisfy  himself  part  of  the  said  debt  of  5001.  And  whether 
the  said  retainer  by  an  executor  of  his  own  wrong  was  lawful 
or  not,  was  the  question*  And  it  was  objected,  that  the  defend* 
ant  in  such  case  might  retain  for  divers  reasons* 

1.  The  plaintiff  hath  by  his  declaration  affirmed  himyor^  exe* 
^cutorem  testamenti  ultinf  voluntaris  Rich.  Huntj  and  the  jury  [  *  30  b*  3 
cannot  find  against  that  which  both  the  parties  have  {a)  agreed  (<>)  R^jrmond, 
in  pleading,  as  it  is  agreed  in  28  Ass.  p.  {b)  38.  in  Assise,  (c)  ^  i(l\\,69t,  ' 
9  H.  6.  37*  a.  b.  in  Debt,  1  Eliz.  Dy.  l67.  9  H.  7.  3.  a.  b.  in  Dyer,S2.  pi.  a. 
Rescous,  &c  and  therefore  the  finding  that  he  is  executor  of  his  /19^^^  ^' 
own  wrong  is  abundant  and  surplusage.  34,  Br.Con^sl 

2.  Altbouffh  an  executor  of  his  own   wrong  cannot  ret&in  sion,  sr.  Fits, 
against  ar rightful  executor,  or  against  an  administrator,  yet  he  f^^^'^^'. 
may  retain  against  the  plaintiff  wno  is  a  creditor  as  the  defen-  fessionySa^Br. 
dant  \Sj  8p  eo  potius  because  he  hath  affirmed  him  executor  in  Verdict,  s.  Br. 
his  declaration,  as  is  aforesaid ;  4*  ^do  against  him  he  shall  have  ^^  ^^  ^^* 
all  the  privileges  of  an  executor,  and  so  respective  he  shall  have    '    ' 
against  the  one,  and  not  against  the  other. 

3.  In  divers  cases  one  who  is  in  of  his  own  wrong  shall  re- 
coupe  and  retain,  &c.  3  H.  6.  Damages  18.  he  who  hath  a 
rent  of  10/.  issuing  out  of  certain  land,  disseises  the  tenant  of 

the  land,  in  an  assise  brought  by  the  disseisee,  the  desseisor  [d)  (<0Cr.El.6Si. 

shall  recoupe  the  rent  in  the  damages,  so  that  where  the  mean     y«^<«P'*7« 

profits  of  the  land  in  such  case  were  of  the  value  of  1 3/.  the 

disseisee  shall  recover  but   3/.    43  E.  3.  Damages  37*     The 

disseisor  shall  recoupe  all  in  damages  which  he  hath  expended 

ia  amending  of  the  nouses,  14  E.  3.  Damages  92.  24  E.  3.  50. 

&  14  Ass.  pi.  124.  accord.  8.  Ass.  p.  37.    Rent-service  incurred 

during  the  disseisin  shall  be  recouped,  9  E.  3.  8.  4  H.  ?•  11. 

U.  b.  ace.  and  in  40  Ass.  p.  56.  the  wife  shall  retain  the  third 

part  of  the  profits  against  the  King  in  respect  of  her  right  of 

dower  which  she  hath  to  the  same  lands*    So  he  who  is  {e)  («)Cr.EL63i. 

guardian  in  socage  of  his    own  wrong   shall  have  reasonaole 

allowances.    But  it  was  resolved  by  the  whole  court,  that  an 
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Refohred,^  flKecotor  of  his  own  wrong  thoukl  not  {a)  retain  (a),  for  from 
Stown\mng  ^^^^^  woold  ensue  great  inconvenience  and  confusion,  for  every 
■haU  not  re-  creditor  (and  chiefly  when  the  goods  of  the  deceased  are  not 
/*?**  RaU  9ct  *^c*®°^  ^  satisfy  ail  the  creditors)  would  contend  to  make 
Cr.  EL6S1.  '  himself  executor  of  his  own  wrong,  to  the  intent  to  satisfy  him- 
Moor,5S7.  self  by  retainer,  by  which  others  would  be  barred.  And  it  is 
io4fi^Mod^'  not  reasonable  that  one  should  take  advantage  of  his  own  wrong; 
Rep.  soe.  '  and  if  the  law  should  give  him  such  power,  the  law  would  be 
1  Sid.  76.YelT.  the  cause  and  occasion  of  wron^B^  and  of  the  wrongful  taking  of 
CUni^i  Rep  ^^  goods  of  the  deceased.  Andthe  law  of  God  saith,  mm  facias 
116.  pi.  SOS.  '  malum  ut  indejiat  banum,  4*  melius  est  omnia  mala  patif  quam  malo 
SwnLssT.  mmseniire.  And  it  is  clear,  that  all  lawful  acts  (6),  which  an 
^.  Godb!^  executor  of  his  own  wrong,  or  a  (c)  disseisor,  or  abator,  &c 
sir.  stil.  ssr.  doth,  is  good.  And  therefore  if  a  disseisor  or  abator  endows  a 
^1.  Chan.  woman  who  hath  title  of  (d)  dower,  it  is  eood,  and  shall  bind 
(fr)&lowd.t8t.  ^®  disseisee:  but  if  a  woman  who  bath  tide  of  dower  disseises 

u  the  tenant  of  the  land^  she  cannot  «idow  herself  by  retainer. 

d(^'iAt^s5  ^^  ^^  woman,  who  hath  title  of  dower,  occupies  the  land  as 
a.  S57.'b.sCo!  gwrdian  in  socage  by  her  own  right,  and  not  as  rightful  guar- 
67.  a.  IS  Am.  oian,  *sbe  shall  not  endow  herself  de  la  pbds  beale^  for  that  is  in 
59*Br  AjSm!  ^  J**^!?"^^  given  in  the  King^s  court.  Also  if  a  woman  who 
181.  BnDit^  bath  rightful  title  of  dower  be  party  or  privy  or  consenting  to  a 
mage,96.6Co.  wrongs  the  {e)  asugnment  of  dower  to  her  is  void ;  as  if  she  pro^ 
?«%i  1  cures  one  to  disseise  the  tenant  of  the  land,  to  the  intent  to  be 
(i)  s  Ca.  67.  a.  ^^^^^^  ^7  bim.  And  the  naming  the  defendant  executor  testa- 
5  Co.  78.  a.6  *  mcsfUi  if  ultima  volunMiSy  4^.  doth  not  prove  him  lawful  executor, 
^^MCo.  ^r  so  every  executor  of  his  own  wrong  is  named,  and  there  is 
Br!  D«w^^  no  other  {/)  form  of  writ  or  count.  And  as  to  the  case  of  re- 
99.  Qr.  Aaaitc,  eoqper  in  damages  in  the  case  of  rent  service,  charge,  or  seek, 
j&!*  ^7^b  1  ^  ^^  resolved,  that  the  reason  oi  the  recouper  in  such  case  is, 
Ml"^.*!  '  because  otherwise  when  the  disseisee  re-enters,  the  arrearages  c^ 
Rofl.  Rep.  17.  the  rentr^ervice^  charge,  or  seek,  would  be  revived ;  and  therefore 
^I'r.^oDfc'    ^  avoid  circuit  of  action,  and  (g)  circidtus  est  evitanduSf  4*  (*) 

^  100.  BrTDamages,  96.     (/)  1  Browol.  lOt.  YeW.  1S7.  1  Mod.  Rep.  208.    (g)  Co.  lit.  S4e.  a. 
(A)  Pirttca,  57.  a.  4  Co.  15  b. 

(a)  Acc.  Com.  pig.  Admor.  C.  3.  B«c.  Ab.  this  case  also  it  is  said  by  Holt,  C.  J.  that 

Ezor.  B.  S.  t.  Dor  can  he  retain  in  satisfaction  vrhere  trover  is  broq^l^t  by  a  rightful  execator 

of  his  own  debt,  thoqcfa  he  be  a  creditor  of  a  or  administrator  against  an  executor  d^  soil /orf, 

snperior  nature.    Curh$  ¥.  F<niM,  S  T.  K.  587.  he  cannot  plead  payment  of  debts,  &o.  to  the 

and  If  snch  an  ^eentor  pleads  a  retainer  to  value,  Slc  or  that  he  has  given  thie  goods,  4cc. 

satiily  his  own  debt,  the  pUintiff  may  reply  in  satisftiction  of  the  debts ;  but  t)uu  nppn  the 

that  be  is  an  executor  de  soii  tori,    AUsmder  v.  general  issoe  snch  payments  shall  be  recouped 

IflMy  VelT.  1S7.    ^nt  if  he  afterwards,  even  in  dam^es ;  and  the  dUimm  of  BuUer,  J.  PudgH 

fiwdflrfi  Ittsp,  obtain  administration,  he  may  re-  ▼.  Priest,  t  T.  R.  100.  is  to  the  saoie  effect  as 

tain,  lor  it  legalisef  those  acts  which  were  tor-  to  actions  broneht  by  administrators.    Andyid. 

tious  at  the  time.    Pyne  t.  WmMimd,  t  Vent.  Gnofsbro^k  v.  FoXy  Plowd.  f&i.   But  in  IToslley 

180.    CmrtiM  ▼.  FeniMi,  nhi  sup.    And  if  he  ▼.  Ckark,  5  Bam.  &  Aid.  744.  8.  C.  1  Dow.  A 

obtains  administration  after  the  replication  that  Ryl.   409,    the  Court  held  that  the  rightful 

he  is  executor  de  son  tort^  he  may  rejoin  that  executor  was  entitled,  in  an  action  of  trover,  to 

fact  by  way  of  plea  pats  darem  comtimitaui^  for  recover  the  fall  value  of  goods  sold  by  an 

it  is  consistent  wit|i  the  retainer  sn  the  plea,  executor  dea^n  tor^,and  that  such  executor  was 

VmightM  V.  Brow9Mf  <  Strange,  1106.  S.  C.  not  enticed,  in  mitigation  of  damages,  to  shew 

Andr.  5f8.    In  9^  action  by  a  creditor  against  that  h^  had  administered  assets  to  the  amoan^ ; 

an  executor  dr  ssn  ttrij  upon  the  plea  or  piMt  and  per  Abbot,  C.  J.  the  property  vests  in  the 

mimitiUiravitf  he  shtU  noC  be  chanred  bey^d  execiptor  froin  the  mouient  of  the  deaUi  of  hit 

the  ^M^f$M  which  came  to  his  hands.  Dyer,  166  b.  testator,  but  in  an  administrator  only  from  tha 

is  mmrm.  and  it  li  said  under  such  a  plea  he  time  of  the  grant  Vid.  ante  n.  (c.)  Middleton's 

wm  gfire  in  evidaace   the  payaeat  of  jnst  Caio, p. 66. StMQitm^fsrdr. Giiion,4 gat,44l. 


bomjudicU  €si  Hies  dirimerCf  mligexlUi  eriakar^  the  tnearafles 
daring  the  difiseisin  shall  be  recouped  in  damagec ;  but  if  3ie 
disseisor  ought  to  have  commoa  in  the  land,  the  valne  of  the  min,  ^dStT 
conunon  shall  not  be  recouped  (b),  tot  by  the  regress  of  the  76yrr.  Br. 
disseiseef  be  should  not  have  any  arrearages  or  reooropence  for  Grant,  t .  Br, 
Ihem,  as  appears  in  {a)  27  H.  ft  10.    And  with  this  resolution  Br!pS5ir\te 
coneerning  reconper  in  case  of  common  agreeth  the  book  in  33  Profit*,  s. 
H.  6.  (b)  82.  a.  in  Riche's  case.      And  so  the  doubt  in  16  H.  7.  W  ^^^^^ 
U.  a.  is  weU  explained*    And  it  appears  that  the  case  of  re-  S^/^/bt!^ 
couper  doth  stand  on  another  reason  than  the  case  at  bar.  Titles^i 


(b)  Vi^  contri  Vin.  Ab.  DAmsjies  q.  |.  pi.  S. 
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HARGRAVE'S    CASE. 

Mich.  41  &  43  Eliz. 

Jq  jtbe  King's  Bench . 


Av  tetioo  assiittt  tlie  sdniiu^lri^r  fpr  ffiat  vrear  in  hiv  time,  after  the  4estli  Bo|^ 
of  tlw  intestate  tfaall  be  in  the  dcfol^iMtiMl.  ^.* 

*In  ftll  actions  brought  by  ei^ecatora,  as  tach,  the  writ  shali  be  always  in  ^|^^|^^^^*ii. 
the  dietme$  on^»  althoQ|;h  tfie  dn^  ^ccraes  in  their  own  time.t     S.  C.  Q^rtbf^# 
[)^>are,56S.    Cro.  EUk.  711.] 


JBloDY  made  n  Iee«e  foy  yew*  rendering  rent,  the  lesnee  died,  f S^i^J;,?*' 
imesUte ;  Hargrave  took  letters  of  administration,  and  ior  rent     ^^'  ^' 
arrear  in  his  time,  after  the  death  of  the  intestate,  Body  brought 
an  action  of  debt  in  debet  S;  detinet^  Sfc.    And  after  verdict  the  £  ^  31  U  3 
defendant's  counsel  moved  in  (a)  arrest  of  judgment  that  the  writ  («)  5  Qeii.  c 
ought  to  be  brought  in  the  deiinetovljf  because  the  defendant  }^^^j^^ 
took  the  profits  in  another  right,  *and  they  shall  be  aimts  in  ^sa.  cV  fiL 
law.    And  the  book  in  (ft)  10  H.  7.  5.  b.  was  strongly  urged;  sa6.nf. 
(or  there  it  is  expressly  held,  that  in  the  case  ft  bar  the  writ  ^  ^J^^'jifl 
sbali  be  in  the  detinet  for  the  arrearages  incurred  in  the  time  (^  is|.  t  Browal. 
the  executor  of  the  lessee:  yet  on  good  consideration  and  con-  ^^j*''*^^^^* 
fereoGe  had  with  other  justices,  i^  was  adjudge^  th&t  the  writ  ^^Vcr.  ^Sii 
alKHild  be  in  the  dAei  *  4"  dietinet  in  the  case  at  bar :  for  when  sts',  tte.  er« 
an  executor  or  administrator  takes  the  profits,  nothing  shall  be  ^  trinity* 
(c)  assets  but  the  profits  above  the  rent ;  n^  if  the  land  b^  wpr^h  fj^^  p^iln, 

116.  lir. 

a  BolL  Rep.  ISl,  139, 133.  Noy,  137. 1  Brownl.  56.  S  Brownl.  SOS«  fOS,  S04,  905,  906,  tOT.  ADefai, 
49,  43.  Stile,  61.  80,  St.  Hntt.  79.  Poph.  191.  1  Keble,  09. 493.  Lit  Rep.  343.  8  Co.  159.  a. 
Postea,S5.b.  Hob.  989.    (^Popb.  191.  Salk.997* 


64  .BMOSMB^s^CASB.  Fkrt  V. — ^Slb. 

MtBf^htft,  \Ql^\per  anrnm^  and  5t*is  resenred,  in  that  case  nothing  shall 
Dhrer,8i!pL  ^  assets  but  the  5U  abore  the  rent;  and  therefore  the  writ 
68.  Stile,  81.  shall  be  for  the  rent  in  the  debet  8f  detinet.  Vide  Dyer  7  E.  {a) 
b*  "rfS'h  6.  81.  ace.  But  note,  that  in  all  actions  brought  by  executors 
ecoum  a/**'  {^  executors)  the  writ  shall  be  always  in  the  {b)  detinet  only, 
sQch  the  writ  although  the  duty  accrues  in  their  own  time«  As  (c)  18  H.  8. 
J*^"J?^[^  3.  if  the  executors  of  the  lessor  bring  an  action  of  debt  against 
only,  although  ^^  lessee  for  arrearages  incurred  in  their  time,  the  writ  shall 
the  duty  ac-  be  in  the  detinet  only,  20  H.  6.  4.  b.  In  debt  upon  arrearages 
ofna*tkne**^  of  account,  of  assignment  of  the  auditors,  by  themselves,  •  the 
(&)2  BrownL  writ  shall  be  in  the  (d)  detinet  only;  for  in  all  cases  when  exe- 
90S.  f06.  cutors  are  bound  to  name  themselves  executors  in  any  action 

EL84bf?.*N?  brought  by  them,  the  writ  shall  be  in  the  detinet  only,  because 
B.  119.  ID.'  '  the  tning  or  damages  recovered  shall  be  assets.  And  it  was 
1  Boll.  605.  adjudged,  Pasch.  36  Eliz.  in  the  Exchequer,  in  the  case  of  one 
Ji? 'm.  S38.  (^)  Hitchcock,  that  for  an  f  escape  out  of  execution  in  the  time 
545, 546.  Br.  of  the  {/)  executor,  on  a  recovery  had  by  the  executor  himself, 
o  tj^"'  ^^*  ^®  ^ball  not  have  any  action  in  the  debet  4r  detinet,  but  in  tlie 
170.  **"**'  (g)  detinet  only  against  the  Sheriff,  causa  qua  supra.  Vide  1 1 
(d)  i  Roll.        H.  6,  7,  8,  1 6.  36.     Hariewin's  case  (a). 

Rep.  ISS.  Cr. 

Jac  545.  S  Brownl.  tOS.  Cr.  Car.  326.  Br.  Det  9.  Fits.  Brief,  84.  1  Roll.  602.  {e)  Poph.  190. 
SRoll.Rep.lSS.  Laoe,  80.  Cr.  Eliz.  SS6,St7.  Hob.  264.  Hiitt.79.  Cr.  Jac.  546.  t  Hob.  38.  (/)  P. 
N.  B.  121.  a.  (f  )  Hob.  272.  Jenk.  Cent.  300.  Cro.  57.  Carth.  49.  S.  C.  Comb.  114. 5.  c.  Holt, 
96.  S.  C  Sed.  vid.  Crmfvrd  v.  WlnidUy  Doag.  4.  n.  i; 

(a)  Vid.  Sir  Richard  Frank's  case.  Noy.  137.  be  in  the  deHmet  only;   Hope  ▼.  Bague^  3  East, 

that  HargraTe's  case  was  reversed,  but  not  for  S  Com.   Dig.    Pleader,  S  d.  1.    S  d.  2.    Bac. 

the  point  of  law  respecting  the  debet  and  detinet;  Ab.  Debt,  f.  and  the  jadgmeot  is  de  bonis  fei- 

eontrd  to  what  is  said  in  &r  George  Reynell  v.  to^orit.    If  the  executor  does  not  enter  he  is 

LngcaMUey  Cro.  Jac,  545.  still  chargeable  in  the  deOneiy  because  he  cannot 

If  the  whole  rent  Incur  In  the  life  of  the  lessee,  lo  waive  the  term  as  not  to  be  liable  for  the  reot| 

the  action  against  his  executor  must  be  in  the  as  far  as  he  has  assets.    Helier  v.  Otseberty  1 

detinet  only.   Roll.  Abr.  Dett.  s.  pi.  9.    But  Lev.  127.  S.  C.  1  Sid.  266.    Howse  v.  Webster, 

for  rent  incurred  after  the  death  of  the  lessee,  Velv.  103.    For  rent  incurred  partly  in  the 

the  action  maj  be  brought  eitiier  in  the  debet  life  time  of  the  lessee,  and  partly  since  his 

and  dethutj  if  the  executor  enter.      Prattle  v.  death,  the  action  is  well  brought  in  the  detinet 

King,  1  Mod.  185.  S.  C.  2  Jones,  169.    Lord  only.    Aylmer  v.  Hwde,  M.  13  Oeo.  S.  B.  K. 

JUdk  ▼.  Framk,  Cro.  Jac.  S38.  S.  C.  Noy.  137.  cited  Selwyn's  N.  P.  610.  6th  edition.    But 

Caljf  V.  Joshfn^  Aleyn  34,  for  the  executor  is  debt  cannot  be  brought  in  the  detinet  for  part, 

charged  as  assignee  in  respect  of  the  perception  and  in  the  debet  and  detinet  for  the  otiier  part, 

of  tiie  profits,  and  it  is  not  material  whether  he  in  the  same  action,  for  then  two  different  jndg- 

.  has  assets  or  not.    Saehrile  v.  Evans,  Freem.  ments  would  be  necessary.    SaUer  v.  Codboid, 

171 ;    Helier  ▼.  Casebert,  1  Lev.  127.  and  the  3  Lev.  74.  and  Yid.   Jevens  v.  Harridge^    1 

JBdgmcnt  is  de  bonis  jtroprUs,  SaekviUe  ▼.  Evans,  Sannd.  1. 

obi  iop;  he  cannot  therefore  plead  fdene  ad-       If  the  action  be  in  the  debet  and  detinet,  where 

mtaij^nirt<;  but  if  the  land  be  worth  less  than  it  should  be  in  the  detinet  only,  it  is  aided  after 

the  rent  the  defendant  may  disclose  that  by  verdict  by  Stat.  16  and  17.  Car.  2.  c.  8.  Comber 

ipedal  pleading,  and  pray  judgment  whether  v.  Walton,  I'Sid.  342.    Fruen  v.  Porter,  lb.  379.r 

he  shall  be  charged  otherwise  than  in  the  detinet  S.  C.  1  Lev.  251.    Also  on  a  general  demurrer, 

only;  Prattle  v.  King,  ubi  sup.    Boulton  v.  and  after  judgment  by  confession,  &c.  by  Stat. 

Cnmon,  1  Vent  271.    Buckley  v.  Ptrlc,  l  Salk.  4  Ann,  c.  16.  $  1,  2.    Lee  v.  PUmy,  2  Lord 

317.    BiUinghurst  V,  8peerman,\b.  297.    Calyv  Ray m..  1513.    The  only  way  of  taking  ad van- 

Joslin,  obi  .sap.    Vid.  Remnant  v.  Bremridge,  vantage  of  the  defect  is  by  demurring  specially, 

STannt.  191.  B.C.  2B.  Moore  9^.  from  which  If  the  action  be  brought  in  the  detinet  only, 

it  may  be  inferred,  that  if  the  declaration  does  *  where  it  ought  to  be  in  the  debet  and  detinet,  no 

not  charge  the  defendant  in  his  representative  advantage  can  be  taken  of  it,  for  the  plaintiffs 

character,  the.  special  matter  may  be  given  in  may  abridge  their  demand  and  declare  in  the 

evidence  under  the  general  issue  ;  tlie  Report  detinet  only.   J^ilion  v.  Hsbday,  4  M.  &  S.  lS5v 
bowevei'^ii'iiot  very  clear  ;  or' the  action  may 


3ifu--39b.  prttifer's  case.  6^ 


PETTIFER'S    CASE. 

Hil.  45  Eliz. 
In  the  King's  Bench. 


Vfov  nmiU  bona  retaraed  to  a  JLfa,  it  U  error  to  award  a  writ  to  the  sheriff  to     RoBimoH 
inqoire  what  goods  of  the  testator  were  wasted  by  the  executors.  ^* 

On  mtta  bona  returned  to  aJL  fa,  upon  a  judgment  against  executors ,  the    pm.|  y.^^f  n, 
plaintiff  shall  have  a  special  writ  ofJL  fa.  to  levy  the  debt  of  the  goods  of  the 
deceased,  %;  st  stM  constate  poierii  that  the  executors  have  wasted  the  goods, 
then  di  bontM  froprU$.    Vide  the  Entry,  Co.  Ent  268.  pi.  15 . 


Iw  a  writ  of  error  between  Robinson,  &c.  and  Pettifer,  the  case  1*^^  Rep-  *7. 
was  such:  in  debt,  judgment  was  given  in  the  Common  Pleas  *^***'^^- 
against  two  executors  to  recover  the  debt  de  bonis  testatoris; 
upon  which  a  Fieri  facias  was  awarded  to  the  Sheriff  to  levy 
the  debt  de  bonis  testatorisj  Sfc.  whereupon  the  Sheriff  returned 
mdla  bona,  S^c,     And  upon  this  return  an  entry  was  made  in  the 
roll,  because  testatum  est   that   the  executors  had  sold  divers 
goods  of  the  testator,  and  converted  the  money  to  their  own 
use,  a  writ  was  awarded  to  the  Sheriff,  to  inquire  by  the  oath  of 
good  men  of  his  bailiwick  what  goods  (which  were  the  testator's 
the  day  of  his  death)  were  wasted  by  the  executors ;  by  force  of 
which  writ  the  Sheriff  took  an  inquisition,  by  which  it  was  found 
that  divers  goods  of  the  testator  to  the  value  of  the  said  debt 
recovered  were  wasted  by  the  executors :  and  this  was  returned 
into  court.     Upon  which  the  plaintiff  sued  a  Scire  facias  against 
the  defendants  to  shew  cause  wherefore  execution  should  not  be 
•  awarded  of  their  own  proper  goods.     And  upon  two  Nihils  the  Cr.  Car.  564. 
court  awarded  execution :  and  thereupon  the  executors  brought  a  3  Inst.  472. 
writ  of  error  in  redditione  executionis.     And  although  it  was  said  ij^^i^vcn^^ 
that  the  said  course  was  usual  in  the  Common  Pleas,  and  more  to,  ssi.  i  Sid. 
&vourable  than  the  ancient  course  was ;  for  by  this,  the  DevaS"  ^^o. 
tavit  shall  not  be  returned  by  the  Sheriff  only,  but  now  shall  be 
inquired  by  inquest  returned,  and  upon  that  a  Scire  facias  ought 
to  be  awarded.  [  •  32  b.  ] 

But  it  was  adjudged  that  the  said  proceeding  was  eiToneous :  ^J^L^^'y^^' 
for  when  judgment  is  given  against  executors,  and  on  the  Fieri  yi^^  ^^d.  4. 
facias  the  Sheriff  returns  nulla  bona^  S^c.   the  plaintiff  may  have  4.  a.  b. 
a  special  writ  of  Fieri  facias^  sciL  that  the  Sheriff  levy  the  debt  H^H^^^i^" 
of  the  goods  of  the  dead,  4-  si  sibi  constare  poterity  that  the  exe-  s6.Kelw.fsb. 
cutors  have  wasted  the  goods,  then  de  bonis  propriis :  and  that  Noy.  124. 
is  agreeable  to  law  and  ^reason :  to  law,  as  appears  in  1 2  E.  3.  ^^'/ £|' 
Executors  73.  8c  85.  9  H.  6.  9.  b.  &  57.  b.  to  reason,  because  860! 

VOL.  III.  F 


1^6  Robinson's  case.         Part  V. — 32  b. — S3  a. 

in  such  case,  If  the  Sheriff  makes  a  false  return,  the  party  may 
have  his  remedy  by  action  on  the  case,  which  is  a  good  means 
to  force  the  Sheriff  to  make  true  and  just  returns  in  such  cases. 
But  by  the  said  new  course,  if  the  Sheriff  takes  an  inquest  and 
returns  it,  althoupjh  it  be  false,  yet  the  party  hath  no  remedy 
Dyer,  168.  against  the  Sheriff,  nor  against  any  other:  and  although  a  Scire 
P  ^'*  facias  in  the  case  at  bar  was  awarded  against  the  executors,  yet 

on  two  Nihils  returned  they  shall  be  condemned,  and  charged 
of  their  own  goods,  and  yet  perhaps  had  no  notice  thereof,  the 
action  sometimes  being  brought  in  a  foreign  county,  and  some- 
times in  the  county  where  they  dwell,  and  yet  the  executors 
1  RoU.  776.       have  not  knowledge   thereof,  which  will  be  mischievous ;  and 

for  these  causes  the  execution  was  reversed,  but  the  judgment 
stood    (a). 


(a)  In  Momuen  ▼.  J3ocren,  Cro.  Car.  51{U  527.  commended  the  practice  of  C.  B.  to  be  adopted 

S.  C.  W.  Jones,  417.    The  same  point  came  be-  in  K.  B.  in  future.    Vide  note  (8)  Wheailey  v. 

fore  the  Coart  of  K.  B.  in  error  from  C.  B.  and  Lantf  1  Saiind.  '219  a.  Sc  note  to  Jaques  v.  Cesar, 

Pettifer's  case  was  cited  and  relied  upon,  yet  s  Saund.  101  w. 
the  judgment  was  affirmed,  and  the  Court  re- 


ROBINSON'S    CASE. 


Pasch.  V  Jacobi  1. 


In  the  Common  Pleas. 


RoRiNioif         To  an  action  of  debt  on  bond  brought  by  several,  as  executors  of  J.  f?.,  it  is  no 
j^        ^'  plea  that  before  the  writ  purchased  one  of  the  plaintiffs,  as  administrator 

Part  v.— 32  b.  ^^  ^^^  ^^^  *^*  ^*  brought  an  action  of  debt  on  the  same  bond  against  the  de- 
fendant, who  pleaded  that  J.  R.  made  executors  who  administered,  and  upon 
which  plea  judgment  was  given  for  the  defendant.  S.  C.    Cro.  Jac.  15. 


Dyer,  lOf .  pi.    RoBiNSON  and  others,  executor  of  J.  Robinson,   brought  an 
^'  action  of  debt  on   a    bond  against  Robinson;    the  defendant 

pleaded  that  before  the  purchase  of  this  writ,  one  of  the  plain- 
tiflFs  as  administrator  of  J.  R.  brought  an  action  of  debt  on  the 
same  bond  in  this  same  court  against  the  defendant,  who  then 
pleaded,  that  J.  R.  made  executors  who  administered;  and 
I*  33  a.  ]  traversed  that  he  died  intestate :*  then  the  plaintifiF replied,  that 
administration  was  committed  to  him  pendente  lite  between  the 
executors  of  the  said  will ;  on  which  the  defendant  demurred ; 
and  it  was  adjudged  for  the  defendant  (a).     And  this  plea  was 

(a)  In  the  former  editions  it  is  said  that  it    a     mistake,    Kitchen  v.    Can^bell,    3    Wilf. 
was  adjndged    for  the  plaintiff,   but  thii  is    309. 


\5  a.-^5  b.  jibad's  case.  C7 

pleaded  by  way  of  estoppel,  and  judgement  demanded,  if  he  as 
ezecator  should  have  an  action  of  debt  against  the  defendant  on 
the  same  bond :  the  plaintiffs  replied,  and  shewed  the  repeal  of 
the  letters  of  administration,  and  that  the  plaintiffs  are  executors; 
on  which  the  defendant  did  demur,  he  pretending,  that  foras- 
much as  one  of  the  plaintiffs  was  barred  in  the  former  action, 
that  they  should  be  barred  for  ever.     And  the  cause  was  well  Cr.  Jac.  15. 
debated  at  the  bar  and  Bench;  and  at  last  judgment  was  given  ^-^Co.  7.b, 
for  the  plaintiff.     For  it  was  unanimously  agreed,  that  by  the 
former  judgment  the  plaintiff  was  barred  as  to  the  action  of  the 
writ,  scil.  to  have  any  action  as  administrator :  but  although  he 
then  in  truth  was  executor,  yet  the  mistaking  of  his  action  is 
no  bar  nor  estoppel  to  bring  his  true  action;  as  if  an  heir  bring  ^  Co.  7  b. 
a  formedon  in  the  discender,  and  be  barred  therein,  yet  he  may  ^g^Dy.'an! 
have  a  formedon  in  the  remainder,  or  reverter.     See  3  £.  3.  21.  pi." 6. 1  Mod. 
4  E.3.  Estoppel  133.  19  E.  3.  Estoppel  227.  18  E.  3.  31.  40  207. 5  Ed.  4. 
E.  3.  2 1.  2  R.  2.  Estoppel  210.  6  H.  4. 4.  1 1  H.  4.  SO.  2  R.  8.  Jg.^ii  Id!  t 
14.  21  H.  7.  24.  7  E.  6.  Estoppel  162.  id!  b.isEd'. 

S,  54,  55.  and 
[See  Ferrer*s  case,  6  Co.  7.  b.  8.  a.  and  for  pleas  of  other  actions  pending,  &c.   see  27  Ed.  3. 

see  6  Mod.  157,  &c.  ib.  4.  Co.  39,  40.]    Note  to  fanner  edition.  84«  pl»  11- 


READ'S    CASE. 


Trin.  2  Jac.  1. 


In  the  Common  Pleas. 


Ip  a  man  dicia  intestate^  and  a  stranij^r  takes  the  intestate's  goods  and  oses  them,  Read 
or  sells  them,  he  is  execator  of  his  own  wrong.    The  using  of  the  goods  of  the  ^        v* 
deceased  by  any  one,  or  the  taking  of  them  into  his  possession,  is  a  good  ad*  p    ^  y^..^  5, 
ministration  to  charge  him  as  executor  of  his  own  wrong. 
When  an  executor  is  made,    and  he  proves  the  will  or  administers,  if  a 
stranger  takes  any  of  the  goods,  and  uses  and  disposes  of  them  as  his  own, 
that  doth  not  make  him  executor  of  his  own  wrong,  but  if  he  claims  to  be 
executor,  pays  debts,  or  legacies,  &c.  and  intermeddles  as  executor,  he  may 
be  charged  as  executor  of  his  own  wrong,  although  there  be  another  executor 

of  right. 

If  a' stranger  takes  goods  of  the  testator  before  the  rightful  executor  hac 
taken  opon  him  or  proved  the  will.  He  may  be  charged  as  executor  of  hit 
own  wrong.     Vide  the  Entry,  Co.  Ent  144.  pi.  25. 


^Read  brought  an  action  of  debt  against  Carter  executor  of 
tong,  which  plea  began  in  the  Cpminpn  Fleas,  HiL  44  Eliz. 

F  8 


8S  mVAD^s  CA6X.  Part  V.— '33  b. — 34  n. 


Rot  401.  the  juron  found,  that  the  said  Yong  made  hb  testa* 
ment  and  last  will,  and  made  one  Ak  his  executor  ;  and  the  day 
of  his  death  was  possessed  of  goods  above  the  value  of  the  debt 
in  demand,  and  died ;  and  before  the  will  waa  proved  the  de- 
fendant took  the  testator's  goods  into  his  possession^  and  inter- 
meddled with  them;  and  afterwards,  and  before  the  writ  por* 
chased,  the  will  was  proved;  and  if  on  this  matter  the  defendant 
should  be  charged  as  executor  of  his  own  wrong  was  the  ques- 
tion. And  on  great  deliberation  judgment  was  given  for  the 
ift.If  aitrang.  plainti£P.  And  in  this  case  these  points  were  resolved, 
er  takes  the  1.  When  a  man  dies  intestate,  and  a  stranger  takes  the  in- 

^tetttte  ?Dd  ^^s^^'s  goods  and  uses  them,  or  sells  them,  in  that  case  it  makes 
uses  them  or  him  {a)  executor  of  his  own  wrong.  For  although  the  pleading 
sells  them,  in  such  case  be,  that  he  was  never  executor,  nor  ever  adminis- 
Ae-m^iTkesIlm  ^^^  ^^  executor;  and  therefore  it  was  objected,  that  he  ought 
an  executor  de  to  pay  debt  or  legacy,  or  do  something  as  executor :  yet  it  was 
T^irLca  resolved,  and  well  agreed,  that  when  no  one  takes  upon  him  to 

ns  224."'  ^^  execut.  nor  any  hath  taken  letters  of  administration  there, 
1  Roll.  913.  the  using  of  the  goods  of  the  deceased  by  any  one,  or  the  taking 
8i^b^^9  of  them  into  his  possession,  which  is  the  office  of  an  executor  or 
380.  Mo.  14.  administrator,  is  a  good  administration  to  charge  them  as  execu- 
N.  Bendl.rt.  tors  of  their  wrong;  for  those  to  whom  the  deceased  was  in- 
^M**  SA^  1  ^®^^^  ^"  ^"^^  ^^^®  ^^^®  °^^  *"y  other  against  whom  they  can 
tnd.  Bat  not  ^*^^  *^  action  for  recovery  of  their  debts, 
when  there  is  2*  When  an  {b)  ex'or  is  made,  and  he  proves  the  will,  or  takes 
an  execntor  upon  him  the  charge  of  the  will,  and  administers  in  that  case, 
prore^d  the  will  *^^*^  Stranger  takes  any  of  the  goods,  and,  claiming  them  for  his 
and  adroinis-  proper  goods,  uses  and  disposes  of  them  as  his  own  goods,  that 
tered.  doth  not  make  him  in  construction  of  law  an  executor  of  his 

Antea,  30.  b.  ^rong  (0>  because  there  is  another  executor  of  right  whom  he 
1  Sal.  313.  may  charge,  and  these  goods  which  are  in  such  case  taken  out 
W  Sj^nb.  of  his  possession  after  that  he  hath  administered,  are  assets  in 
(c)  ibid.  ^^^  hand  :  but  {d)  although  there  be  an  executor  who  administers 

(d)Swinb.289.  yet  if  the  stranger  takes  the  goods,  and  claiming  to  be  executor, 
3«^H.  6. 7.  per  p^yg  Jebtg^  ^^j  an^  receives  debts,  or  pays  legacies,  'and  inter- 
(e)  N.  Benl.  meddles  as  executor,  there,  for  such  express  administration  as 
7S.  Moor,  14.  executor,  he  may  be  {/)  charged  as  executor  of  his  own  wrong. 
Dyer' 166  b  ^'^^^^ugh  there  be  another  executor  of  right;  and  therewith 
3rd.Bntifthe  ««^,^^?9E.4.  JS.  ,         ,      ,,,  ,  ^ 

execntor  hath  3.  in  the  case  at  bar,  when  the  defendant  takes  the  goods 
not  taken  np-,  before  the  rightful  executor  hath  taken  upon  him,  or  proved  the 

proved  the  ^^'''  *^  ^^^^  ^^^  ^^  ^^Y  ^^  charged  as  executor  of  his  own 
will,  such  acts  wrong,  for  the  rightful  executor  shall  not  be  charged  but  with 
will  make  him  the  goods  which  come  to  his  hands  after  he  takes  upon  him  the 
2r  «"TorJr  cl^arge  of  the  will  {g).  Note,  reader,  these  resolutions,  and  the  rea- 
(ff  Latch,  160.  son  of  them,  and  by  them  you  will  better  understand  your  books, 
gAM^r^^Q  ^^^ch  otherwise  seem  primd  facie  to  disagree.  41  E.  3.  IS.  b. 
a;isid.6r  50  Ed.  3.  9.  6  H.  4.  S.  a.  11  H.  4.  83.  b.  84.  a.  IS 
ilteb.  n4.pl.  H.  4.  4.  b.  8  H.  6.  35.  b.  19  H.  6.  14.  b.  21  H.  6.  (A)  26 
M  SrSnh"  *  27.  32  H.  6.  7.  a.  33  H-  6.  21.  21  E.  4.  5.  a.  20 
49.sii.  H.  7.  5.  a.    26  H.  8.   7.  b.   8.  a.     1   Eliz.  Dyer  (i),   166. 

Cr.  El.  460. 

565.  1  Roll.  919.    fir)  Swinb.  S99.  S80, 381.     1  Roll.  919.     (A;  Jl  H.  6.  «7.  b.  f8.  a.    (t)  Byer, 

16€.  pi.  10. 11,  It.  1  Andert.  11.  N.BeDl.  7f.  f  Brownl.  18S,  184.  Moor,  14.  H6. 
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9  EUa.  (a)  Dyer,  ^55.    And  so  the  quare  in  1  Maria  {b)  ^}g^;lf\^ 
Djrer,  105.  ^03.  well  resolved  (a).  i'ro11.918. 

Swinb.  551, 
55f .  Dyer,  555,  556.  pi.  8.    1  Keb.  854.  Wentw.  t50.  S  Inst.  598.    {b)  1  Roll.  918.  1  4e  S  Ph.  ft 
M.   Dyer,  105.  pi.  7. 17. 

(a)  a  single  act  of  wrong  in  taking  the  per-        For  what  acts  shall  make  a  man  executor  di 

MNial  proper^  of  the  deceased,  thongh  sufficient  ton  tortf  and  what  not,  Vid.  Com.  Dig.  Admor. 

to  make  the  person  so  taking  the  property  an  c.  t.  e.  2.    Ba.  Ab.  Exor.  B.  5.  l.    Padget  ▼. 

execvtor  d£  «mi  tort  with  respect  to  creditors  Priest,  2  T.  R.  97.  Edward  ▼.  Harben,  t  T.  R. 

who  may  dioose  to  sue  him  in  that  character,  587.    CottU  v  AUrick,  4  M.  ft  8. 175.    Hoopir 

yet  wiU  not  give  a  creditor  of  the  estate  to  ▼.  Sowunersett,  Wightwick,  16.  HarrtMon  ▼.  RoW' 

whom  ioch  person  has  transferred  the  property  Icf,  4  Vesey,916.  vide  note  (a).  Coulter's  case, 

in  payment  of  his  debt,  any  right  to  retain  it  as  ante  p.  62. 
agtmtt  the  lawful  administrator.  Momitford  v. 
O JliM,  4  East,  445. 


' 
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PLAYTEH's  CA6£. 


Part  v.— S4  b. 


Construction  of  the  Statutes  of  Jeofails,  &c. 
Amendment  of  Records,  Fines,  Common 
Recoveries,  &c. 


PLAYTEirS    CASE. 


Mich.  25  &  26  Eliz. 


In  the  King's  Bench. 


Platter 

V, 

Warne. 
Part  v.— 34  b. 


Trespass,  Qtuwe  clauaum  /regit ^  if  puces  tuos  cepitj  fyc,  (withoat  showing  the 
number  or  nature  of  the  fish) ;  upon  not  guilty  pleaded,  and  verdict  for  the 
plaintiff,  with  entire  damages,  judgment  was  arrested. 
The  declaration  ought  to  reduce  the  generality  of  the  writ  to  particularity, 
and  ought  to  comprehend  the  fish  in  certain. 

If  the  damages  had  been  severed,  viz,  so  much  for  the  fish  and  so  much  for 
breaking  the  close,  then  the  plaintiff  should  have  recovered  damages  for 
breaking  the  close,  with  his  costs. 

The  omission  of  the  nature  and  number  of  the  fish  is  matter  of  substance, 
and  not  of  form,  to  be  remedied  by  stat.  18  Eliz. 

Want  of  form  to  be  remedied  by  the  said  statute  is  such  matter  of  course,  as 
the  clerk  might  have  supplied  without  information  of  the  pai  ty. 


Planter  brought  an  action  of  trespass  against  Warne,  Quare 

(a)  Palm.  lOi,  clausum  suumfregit^  4*  (p)  pisces  ifi)  siios  cepitj  S^c,  (without  shew- 

Cr.  Jac.  665.  Jng  the  number  or  nature  of  the  fish) ;  the  defendant  pleaded  not 

1212  123?  ^  S^^hy»  and  was  found  guilty  to  the  damage,  &c.     And  now  this 

W.Jones,  440.  term  in  arrest  of  judgment  it  was  shewed,  that  the  declaration 

Cro.  Car- 553.  (which  by  the  Jaw  ought  to  be  certain,  because  it  is  in  a  manner 

(c)i  Vent.  105,  ^^  foundation  of  the  suit)  was  in  the  case  at  bar  altogether  un- 

i(j6.  272.  certain  for  two  causes. 

25^Hard*i32  ^'  ^'  ^^^^  ^^^  appear   by  the  declaration  of  what  {c)  nature 

Palm.  101.  Cr.  the  fish  were,  pikes,  tenches,  breams,  carps,  roaches,  &c. 

Car.  18.  Cr.  2.  The  certain  (d)    number  of  them   doth  not  appear,  but 

Eliz.  837.    2  * »        ' 

KoU.  Rep.  442.  (d)  Cr.  Car.  18.  Plowd.  128.  b.  Cr.  £Uz.  866.  2  Roll.  Rep  269,  270. 1  Roll.  Rep. 
25.  Cr.  Jac.  435.  Hardr.  1.52.  Godb.  370.  1  VenU  272. 
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generally  ptsces  suos  cepit ;    to  which  it  was  answered  by  the 
plaintiff's  counsel : 

1.  That  it  was  good  by  the  common  law,  for  the  verdict  hath 
found  the  defendant  guilty  to  damages,  and  therefore  it  is  not 
now  material  of  what  nature,  or  of  what  number  the  fish  were, 
but  taking  of  fish  to  damages,  in  which  case  the  verdict  hath 
made  the  declaration  (if  it  wants  form)  good. 

2.  They  conceived  that  the  declaration  in  an  action  of  tres- 
pass without  expressing  the  number  or  nature  of  the  fish  was 
good  enough,  forasmuch  as  the  fish  themselves  are  not  to  be 
recovered,  but  damages  for  them:  as  in  20  H.  6.  19*  in  a  writ 

of  (a)  deceit  for  purchasing  and  casting  a  protection,  and  doth  (a)  Doct.  pi. 

not  shew  in  certain  of  what  nature  the  first  writ  was  (as  in  For-  ^f  pft^in,!^ 

medon,  Assize,  or  other  writ)  which  was  delayed  by  the  protec-  ccit,  is. 

tion,  and  yet  the  writ  was  adjudged  good:  and  in  trespass  on 

the  case  the  writ  was,  *that  the  plaintiff'  did  retain  the  defendant,    [  *  35  a.  ] 

pro  quadam  pecutiice  summa  solvend\  S^c.    without  shewing  the 

quantity  of  the  sum,  and  yet  held  good  in  11  H.  6.  55.  b. 

3.  If  the  law  doth  require  more  {h)  certainty  as  to  the  fish,  (b)  Po»t.  i«i. 
then  it  shall  be  intended  that  the  judges  before  whom  this  issue  gJi^^Jig^sei. 
was  tried,  did  direct  the  jury  to  find  the  defendant  guilty  only  5  Geo.  cap.  13. 
for  the  close  for  which  the  declaration  was  good,  and  not  for 

the  fish,  for  which  the  declaration  was  insufficient. 

4.  Admitting  that  the  declaration  was  insufficient  in  the  form 
thereof  by  the  common  law,  and  that  it  was  not  made  good  by 
the  verdict,  yet  they  conceived  that  it  was  remedied  by  the  stat. 
of  18  El.  cap.  14.  (for  the  statute  of  32  H.  8.  c  30.  doth  not 
extend  by  counts).  By  which  act  of  18  El.  after  verdicts  it  is 
provided,  "  that  all  defaults  in  form  in  any  writ  original  or 
judicial,  count,  declaration,  plaint,  bill,  or  demand,  are  reme- 
died, and  judgment  for  them  shall  not  be  stayed.  And  it  was 
said,  that  the  omission  of  the  number  and  nature  is  but  of  the 
form  and  not  of  the  substance  of  the  action,  but  the  substance 
is  for  the  taking  of  the  fish ;  but  it  was  resolved  by  Sir  Chr. 
Wray,  Chief  Justice,  Sir  T.  Gawdy,  and  the  whole  court  against 
the  plaintiff  (a). 


(A)Serjt.  Williams  observes,  note (1)  Tay/orv.  they  are  described  according  to  common  ac- 

Well$y  S  Sannd.  74.,  that  this  omission,  it  should  ceptation,  it  is  sufficient.     Vid.  the  note  and 

seem,  would  now  be  holden  to  be  cured  after  the  cases  there  cited  ;  and  vid.  Pope\,TiUmanf 

verdict,  either  at  common  law,  Jo An«  v.  WiUon  7  Taunt.  642.    S.  C.  1  B.' Moore  386.    That  a 

Cro.  Jac.  435,  or  by  the  statute  16  die  17  Car.  2.  declaration  in  replevin  for  taking  divers  goods 

c.  8.  and  after  a  general  demurrer  or  judgment  and  chattels  is  bad,  for  the  uncertainty,  and  U 

by  default,  by  stat.  4.  Ann.  c.  16.  §  1. 1^  even  not  cured  by  stat.4  Ann.  c.l6.  after  judgment  by 

if  the  action  were  merely  for  taking  the  plain-  default,  for  there  must  be  something  to  guide 

tiflP'sdsh;  but  if  the  declaration  were  for  break-  the   party  as  to  the  goods  taken,  vid.  note  1 

ing  the  close  as  well  as  for  taking  his  fish,  with-  Pinkney  v.  Cs,  of  Rutland,  1  Saund.  379  ;  and 

out  specifying  their  number  or  kind,  it  seems  it  note,  that  although    in  trespass  and  trover  a 

would  be  good  even  upon  a  special  demurrer,  count  for  taking  400  ends  of  deal  boards,  or.for 

because  breaking  the  close  is  considered  as  the  divers  quantities  of  china-ware,  &c.  vid.  the 

principal  ground  and  foundation  of  the  action,  instances  inSeijt.  M'illiams's  note,  obi  snp.  is 

and  taking  the  fish  as  matter  of  aggravation  good  after   verdict  or  judgment  by  detaolty 

only,  Layton  v.  Grindall,  2  balk.  643.   Chamber-  ^c  yet  in  assumpsit,  if  the  Count  omit  to 

Iain  T.  Greenfield  f  3  Wils.  292,  and  the  learned  state  the  value  of  the  goods,  it  is  bad  on  special 

Serjt.  further  observes  that  the  law  does  not  re-  demurrer,  and  sembic  the  value  ought  to  be 

Jnire  so  ranch  precision  and  certainty  in  the  stated  in  trespass  and  trover,  Afayor  n/ Acudifii' 

eicriplion  of  the  goods  as  formerly  :    for  if  v.  Clarke,  4  Bam.  &  Aid.  2?U 


7ft  playter's  case.  Part  V. — 35  a. — 55  b. 

Thedeciara-  And  as  to  the  1st  and  2d  objections,  it  was  answered  and 

cieoL  aird  ao't  ''^^^'^^^  ^^^^  ^^  declaration  was  insufficient,  and  was  not  made 

made  good  by  good  by  the  verdict,  for  the  declaration  ought  to  reduce  the 

^«  verdict.  generality  of  the  writ  to  particularity,  and  to  declare  that  which 

a.  303  a/'  ^  *^  briefly  touched  in  the  writ  in  certainty,  to  which  the  defendant 

Postea,  38.  a.  may  have  a  certain  answer,  and  on  which  a  certain  judgment 

^ft  *if^  H*^^^'  '"^y  ^®  g*vcDf  ?"'^  {^)  oportet  quod  certa  res  deducatur  in  Judicium, 

(6)  Post  120^*  -^^^  ^^"^  ^^  ^^»  ^^  ^^^^  action  had  been  brought  by  original,  the 

121.  Hard.i3f .  writ  should  be  general ;  but  the  declaration  oueht  to  have  com- 

Co. Lit 303. a.  prehended  the  nsh  in  (6)  certain;  and  therewith  agree  all  the 

121^122?  c'r.  precedents,  and  4  H.  6.  11.  b.  where  the  writ  was  quare  piscem 

Car.  is.  573.  (c)  cepity  and  declared  of  so  many  pikes  in  certain ;  and  although 

*  ^JUj-^^Pt  the  writ  was  piscem  in  the  singular  number,  yet  it  was  well,  ror 

Cr.  El.  887.  piscis,  est  nomen  coUectivum^  in  which  the  plural  number  is  com- 

Latcli.  195.  prehended.     Vide  fil  H.  6.  39*  a.  b.  ace.  that  {d)  the  certainty 

665*1**^1*^101  ^f  ^^  fish  shall  be  alledged  in  the  declaration;  and  great  in- 

447. 1  Veot.  convenience  would  thereof  follow,  for  unless  the  issue  hath  cer- 

53. 103, 106.  tainty  with  which  the  jury  may  be  charged,  on  such  a  general 

llones  109  Uncertainty  they  cannot  be  charged  in  attaint,  if  they  give  a 

DoctpK87.'  false  verdict. 

Kelw.  153. 

pi.  t.  Noy,  91.  O.  Bendl.  174. 

Theyerdictof       As  to  the  third  objection  it  was  answered  and  resolved,  that 

nlly  m^en^ds  ^^c"  ^^e  jurors  have  found  the  defendant  guilty  (e)  generally 

to  both  the  of  the  trespass  in  the  declaration,  &c.  that^  without  question, 

trenpaBses,  the  Joth  extend  to  both  the  trespasses,  and    no  such  intendment 

on^^t^to^have  should  be  taken  as  was  objected:  but  if  the  plaintifl^'s  counsel 

been  9€f<ered  had  done  wisely,  they  would  have  caused  the  damages  to  have 

^'•"^^K^N  ^^^"  ^•^^  severed,  that  is  to  say,  so  much  for  the  fish,  and  so 

ip*"  .1.^  u    -l  much  lor  breakincr  the  close,  and  then  the  plaintiff^should  recover 

for  the  Dsb  and     ,  o      \        r*         i        i  -.ii.'^ 

so  much  for  damages  tor  breaking  the  close,  with  his  costs, 
breaking  the         As  to  the  last  objection,  it  was  agreed  by  the  whole  court,  that 

Thromitti  ^^^  omitting  of  the  nature  and  number  of  the  fish,  was  a  matter 

the  nature  and  of  substance,  and  not  of  form  to  be  remedied  by  the  said  statute 

number  of  the  of  (g)  18  Eliz.  for  want  of  form  within  the  said  act  is  such 

ffil!f-*ri*-i  «^*  matter  of  course,  that  the  (A)  clerk  might  have  supplied  and 

fltance  and  not  ii.       .•  -   r  •      ,    r    t  n        t 

form.  amended  it  without  any  information  of  the  party,  tor  the  party 

ought  to  inform  the  truth  of  the  matter,  and  the  clerk  ought  to 
draw  it  in  form :  but  in  the  case  at  bar,  the  clerk  without  infor- 
mation of  the  par^,  could  not  know  the  nature  or  the  number 
offish;  and  therefore  it  is  not  want  of  form  within  the  purview 
Every  mis-pri-  of  the  said  act.     But  Wray,  Chief  Justice,  said,  that  every  (i) 
irnot^rcmc-*^*^   misprision  of  a  clerk  in  a  thing,  which  he  might  have  supplied 
died  byi8  Eiis.  and  amended  without  information  of  the  party,  is  not  remedied 
(c)«r.  Gene-     by  the  said  act:  as  if  a  writ  be  brought  against  executors  in  the 
Docu"pL  dl     W  ^^*^^  ^"^  detinet,  this  is  the  fault  of  the  clerk;  but  because 
84. 384.  Fitz.    it  is  in  matter  of  substance,  that  is  to  say,  in  the  point  of  the 

Brief  27.  Br. 

Brief,  209.  Br.  Fanx  Latin,  51.  (d)  Fitz.  Brief.  92.  Br.  Fanx  Latin,  93.  (f)  2  Sand.  170,  171* 
Lane  98.  (/)Moor,  708.  (^)18  £L  c.  14.  (&)  Palm.  123,  124.  Cr.  Car.  147,  148.  Postea,  36' 
a.  1  Leon.  300.  (i)  1  Jones,  199.  {k)  Hatt.  57.  79.  Antea,  31.  a.  b.  Cr.  Jac.  238.  411.  545,  546. 
549.  685.  8  Co.  159.  a.  Cr.  El.  350.  711,  712.  1  Roll.  603.  927.  Moor,  566.  1  Balst.  22,  23.  Cr. 
Car.  225,226.  Palm.  116,117.  Noy,  137.  2  Roll.  Rep.  131, 132, 133.  StiL  61.  80,  81.  Popb.  121. 
1  Brownl.  156.  2  Brownl.  202,  203,  204,  205, 206, 207.  1  Mod.  Rep.  185.  Allein,  34.  42, 43.  Lit. 
Kep.  342.  lKeb.lR9.  493.   1  Sid.  266. 342.  379.  2Jonet,169,170.  Hob.  282.1  Veot.  271. 272. 
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action,  and  not  want  of  form,  as  the  statute  speaks,  it  is  not 
remedied  by  the  said  act.  So  there  is  a  difference  between 
matter  of  course  and  matter  of  substance,  which  the  clerk  might 
have  amended  (b). 

(b)  Vid.  note  (a)  Hargntc€*9ciu€,  ante.  p.  64. 


WALCOT'S   CASE. 

Trin.  30  Eliz. 
In  the  King's  Bench. 


Ax  action  against  husband  and  wife,  on  the  bond  of  the  wife,  made  by  the  wife  Lloyd 
before  marriage  mast  be  in  the  debet  ^  detinetf  if  it  be  brought  in  the  (Utimi  ^* 

only,  the  error  is  matter  of  substance,  and  not  merely  of  form,  and  is  there-  p^^  V  -ld6a. 
fore  not  remedied  by  stat.  18  Eiiz.  c.  14.  S.  C    3  Leon.  206. 


*Lloyd  brought  an  action  of  debt  in  the  Common  Pleas  against  Cartli.49. 
Walcot  and  the  lady  Arnold,  his  wife,  on  an  obligation  made  by 
tbe  mife  before  marriage ;  the  defendant  pleaded  to  issue,  and 
found  against  him ;  on  which  judgment  was  given :  the  defend- 
ant brought  «  writ  of  error,  and  divers  errors  were  assignedy 
which  were  all  over-ruled  by  the  court;  then  one  of  the  defend* 
ant's  counsel  moved,  that  tne  writ  was  brought  against  them  in 
the  detinel  tantiimy  where  it  ought  to  have  been  in  the  debet  4f 
detinetf  for  the  wife  who  is  party  to  the  action  made  the  bond  ^^A  4,  t^h 
herself,  and  the  {a)  inter-marriage  is  a  gift  in  law  to  the  husband  (a)  Co.  lit 
of  all  the  personal  goods,  and  disposition  of  all  chattels  real,  a5i.a.46.  b. 
and  all  those  he  hath  to  his  own  use,  and  not  to  another's       "  ^  '^'  ^ 
use  as  executors  have.    But  as  against  the  heir  of  the  obligor 
an  action  lies  in  the  (6)  debet  4*  detinetf  because  he  hath  assets  (6)Cr.EL550. 
from  the  same  ancestor  in  fee  simple  in  his  own  right;  so  hath  ^^'  pt^^' 
the  husband  the  goods  and  chattels  of  his  wife  to  nis  own  use;  Com.  44i.*a. 
and  therefore  the  writ  shall  be  brought  against  them  in  the  debet  lo  H.  7,  s.  b. 
(c)  4r  detinetf  quod  Jvit  concessum  per  totam  curiam :  then  it  was  (^fs  L^.'f06. 
moved,  that  this  was  want  of  form,   and  therefore  should  be  ul)  Antea^  ss.* 
amended  by  the  statute  of  18  Eliz*  cap./i4.  because  it  was  but  ^.  Paha,  its, 
(as  it  was  said)  the  misprision  of  the  {d)  clerk,  which  he  himself  ^*^ 
ought  to  have  amended  and  supplied :  but  it  was  resolved  by 
the  whole  court,  that  it  was  matter  of  {e)  substance,  and  the  l^/jf{!!!|!^ 
very  point  of  the  action,  and  the  said  act  rem^ed  only  want  of  55/a. 
form;  which  resolution  agrees  with  the  opinion  of  Wray,  Chief 
Justice,  in  the  case  l>efore  (a). 

(a)  Cored  after  Terdict,  judgment  by  default,    would  now  be  held  bad  evea  on  ipedal  de^ 
and  general  demurrer,  and  Qy .  ?  whether  this    murrer,  vid.  ante.Dote  (a)  fliaiyrwf'a  caw  p.  M. 
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BAYNHAM'S  CASE. 


Trin.  30  Eliz. 


In  the  Exchequer. 


Baymhan 

Rrooe. 
Part  v.— 36  b. 


Where  the  veiiue  came  out  of  ^1.  only,  when  it  should  have  come  out  of  //.,  B., 
and  C,  the  trial  was  held  to  be  insufficienty  and  the  judgmeut  given  for  the 
plaintiff  was  reversed  upon  error. 
Insufficient  trials  are  not  remedied  by  any  statute. 

•Where  a  Venire  facias  was  awarded  to  the  coroner  where  it  ought  to  have 
been  awarded  to  the  sheriff;  it  was  held  not  to  be  remedied  by  any  of  the 
statutes.*     Per  Wray,  C.  J. 


fa)  s^'le^B*  Between  Baynhatn  and  Brook  in  an  Ejcctione  Jirmce  on  a 
Cr.  Car.  17.'  demise  of  the  rectory  of  A.  in  A,  B.  &  C.  the  defendant  pleaded 
162.  Or.  Jac.  not  guilty,  and  the  venue  came  only  out  of  A.  and  the  jurors 
j^iVoll  Rep.  found  the  defendant  guilty,  and  judgment  was  given  thereon: 
258. 1  Sid.  19.  and  in  a  writ  of  error  this  judgment  was  reversed,  for  the  venue 
Cr.  El.  664.  ought  to  be  out  of  the  three  towns  (a);  and  this  trial  was  resolved 
b.  11  Co.  6.  b,  *°  ^^  insufficient,  and  insufficient  trials  are  not  remedied  by  any 
1  Anders.  S6,  Statute,  for  the  statute  of  32  H.  8.  cap.  30.  doth  not  extend  to 
o^R*'  ?^i«  ^  verdict  given  between  the  demandant  and  the  (i)  vouchee, 
N*.  Benlow  37.  ^or  to  any  fault  in  the  original  writ,  or  in  the  return  thereof,  or 
Benl.  in  Kelw.  to  the  want  of  an  original,  or  in  the  count,  or  to  any  insufficiency 
f^*  h'  ^1^5?  ^^  ^"*''  verdict  or  judgment,  &c.  And  the  stat.  of  18  Eliz.  cap. 
Hob.  281.  '  14.  helps  many  of  the  said  defects,  but  doth  not  remedy  any  in- 
(c)Godb.  429.  sufficient  trial,  but  Ma/  remains  as  it  was  at  the  common  law. 
sea.^Cr^EU  ^^^  Wray,  Chief  Justice,  said,  that  it  was  of  late  adjudged  in 
574.586.894.    the  King's  Bench  between  Goodwyn  and  Franklyn,  that  where 

a  Venire  facias  was  awarded  (c)  to  the  coroners  where  it  ought 
to  have  been  awarded  to  the  sheriff;  and  so  the  jurors  returned 

by  one  who  had  not  authority,  that  it  was  in  the  nature  of  an 

'^-^'  ^w  iT^*^*  insufficient  trial ;  and  thereifore  on  consideration  of  the  said 
Rep.M.  statutes,  and  of  the  opinion  in  21  &  22  El.    Dyer  367.  it  was 

5  Bulst.  175.     resolved  that  it  was  not  remedied  by  any  of  the  statutes ;  but  for 
Moor,  356.        ^j^jg  cause  a  new  Venire  foicias  was  awarded  :  et  verum  dixit :  for 

iJver   S67    nl 

40..3  Roll.  668*  I  ^^^  ^^  counsel  with  Franklyn  in  the  same  case ;  but  the  prin- 

669,  Brownl.  cipal  case  in  the  Lord  Dyer  was  held  good  law,  because  there, 

?^C    L*t  ^''®  Venire  facias  was  awarded  ex  {d)  assensu  partiAm^  et  omnis  {e) 

125.  a.*  126.' a.  ossensus  tollit  errorem.     And  in  this  case  Wray,  Chief  Justice, 

Cr.  £1.664.    2 

Roll*  Rep.  363.  Hob.  5.    Jenk.  Cent.  310.  Post.  40.  b.  O.  Beul.  83.  Godb.  429.  (f)  Co.  Lit.  37,  a. 

126.  a.  180. «.  Postea,  40.  b.  2  Roil.  Rep.  363.  1  Balst.  216. 


8  Co.  162.  b. 
163.  a.   Hutt. 
26.  Co.  Lit. 
125.  b.  Cr. 


36  b.— 87  a.  Gardiner's  case.  T5 

said,  that  it  bad  been  adjadged  in  this  court  in  Gardiner's  case, 
that  if,  on  the  Venire  facias^  but  {a)  23  be  returned,  and   12  ^i^^^^^\^'j 
appear  and  give  a  verdict,  that  is  remedied  by  the  said  act  of  Poitea,37.  a. 
3Q  H.  8.  &  18  Eliz.  (a). 


^a)  By  Stat.  31  Jac.  1.  c.  13,  after  verdict  tried  by  a  jury  of  the  proper  county  or  place 

judgmeot  shall  not  be  stayed  or  reversed,  by  rea-  where  the  action  is  laid,  and  this  act  was  held  to 

»on  that  the  venire  facias  habeas  corpora  or  dis-  cure  a  trial  in  a  wrong  county  as  well  as  a  wrong 

irinicaa  is  awarded  to  a  wrong  officer  upon  any  venue  in  the  right  county,  Crafte  ▼.  BoUey  1 

iDSufficieut  suggestion,  or  by  reason  the  viane  is  Saund.  346,  and  the  cases  collected  there  by 

in  some  part  misawarded  or  sued  out  of  more  Sent.  Williams. 

places  or  of  fewer  places  than  it  ought  to  be,  so  By  stat.  4  Anne.  c.  16, 16.  every  ventrc/actot 
as  some  one  place  be  right  named,  &c.  &c.  By  shall  be  awarded  of  the  body  of  the  county.  Since 
Stat.  16.  &  17.  Car.  3.  c.  8.  it  is  enacted  that  no  this  act  it  has  been  held  sufficient  in  a  declara- 
Jndgment  shall  be  arrested  or  reversed,  for  that  tion  to  alledge  a  county  for  a  venue  without  earn- 
there  was  no  right  venire  so  as  the  cause  were  ing  a  parish  or  place,  lf^<irev.Boy(ifU,3M.&S.148. 


GARDINER'S  CASE. 


Pasch*  31  Eliz.  Rot.  301. 


In  the  King's  Bench. 


Iron  the  Venire  facias  hwi  twenty-three  be  returned,  and  twelve  appearand    Tirrel 

-  -  V, 

Gardin 
Part  v.— 37  a. 


jrive  a  verdict,  it  is  remedied  by  stat.  18  Eliz.  _        ^' 

^  Gardiner. 


•Between  Tirrel  and  Gardiner,  on  issue  joined,  23  (a)  jurors  *  The  original 

were  only  returned,  whereof  12  did  appear  and  gave  a  verdict;  q^\^**,^*  ?"^ 

and /A^z/ was  moved  in  arrest  of  judgment :  and  on  great  deli-  not'besi.' 
beration  it  was  resolved,  that  it  was  remedied  by  the  statute  of  (a)  O.  Benl. 

18  Eliz.  cap.   14.  and  thereupon  judgment  was  given  accord-  tog^IoF*^^^* 

bgly;  which  was  the  case  cited  by  Wray,  Chief  Justice,  in  the  3Brownl.S74. 

case  next  before.  Cr.  Car.  223, 

«24.  278,  279. 
Antes,  36.  a.    1  Jones,  245.  302.  357.  1  Roll.  8U0.  Cr.  Jac.  647.  Latch.  54.  SaviU  1S4.  1  Sid.  66. 
2  Show.  309. 
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BISHOP'S    CASE 

Pasch.  34  Eliz. 
In  the  King's  Bench. 


BitBor  The  want  of  an  original  writ  ii  remedied  by  sUt  18  EUs..  but  where  there  is 

•I 

H^^^*  an  original  writ  which  in  matter  of  lubstance  varies  from  the  declaration  the 

Purl  y^ 57  ^,        defect  is  not  remedied  by  that  statute. 

When  the  original  writ  is  removed  (be  it  before,  or  after,  in  fmUo  nt  erra^ 
turn  is  pleaded),  and  a  material  variance  appears  between  the  writ  and  the 
declaration,  the  judgment  shall  be  reversed.  8.  C  In  the  C.  B.  but  not  S.  P. 
[1  Leon.  910.    Cro.  Elic  f  10.    1  Anders.  940.] 


6  1^'  ^lu.      Matthew  Bishop  brought  an  action  on  the  case  against  Michael 

Harecourt  in  the  Common  Pleas  by  original  writ,  setting  forth 
that  the  defendant  in  consideration  that  the  plaintiff  had  given 
and  delivered  to  the  defendant  a  horse ;  and  that  the  plaintiff 
promised  the  defendant  thathe^  on  90/.  to  him  by  the  defendant 
to  be  paid,  would  deliver  to  the  said  Michael  an  indenture,  inter 
William  Ward  ex  una  parte f  et  Agnetem  Fawkener  ex  altera  parte 
faet\  S^c.  and  a  bond  by  which  Thos.  Ward  and  Christopher 
Bishop  were  bound  to  the  said  Agnes,  &c.  in  500/.  assumed,  and 
to  the  said  plaintiff  did  promise  topay  him  90/.  Termirto  Trinit, 
next  following :  and  the  plaintiff^  declared,  and  the  writ  and 
declaration  agreed  in  all  but  only  in  this,  that  where  by  the  writ 
the  said  bond  of  600/.  was  alledged  to  be  made  by  Thos.  Ward 
and  Christopher  Bishop,  Jtc  in  the  declaration  he*  was  named 
George  Bishop,  &c.  and  the  defendant  pleaded  non  assumpsit^ 
and  foimd  against  him,  and  judgment  given  accordingly.    And 

[  *  37  b.  ]  ^®  defendant  brought  a  writ  of  *error,  and  assigned  divers  frivo- 
lous errors,  to  which  the  court  gave  no  regara.  And  then  an- 
other error  not  assigned  was  moved,sci/.  the  said  variance  between 
the  original  writ  and  the  declaration.  For  the  declaration  in 
the  Common  Pleas  always  recites  the  writ,  by  which  it  appeared 
tb|il  the  writ  was  Christopher  Bishop  (who  was  one  of  the 
obligors  in  the  said  bond)  and  the  declaration  was  George 
Bishop.  And  on  thatj  after  in  nullo  erratum  pleaded,  the  plain- 
tiff by  Certiorari  out  of  the  King's  Bench  removed  the  original 
writ,  by  which  the  variance  appeared  to  the  court*  And  it  was 
moved,  that  it  should  be  helped  t^  the  statute  of  18  Eliz.  cap. 
14.  by  which  it  is  enacted,  that  afber  verdict  no  judgment  shul 
be  reversed  for  want  of  form,  &c.  or  for  any  want  of  any  writ 
original  or  Judicial,  ^or  default  in  process:  and  here  wants  an 
original  wnt  in  our  case,  for  the  action  on  the  case  consists  on 
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two  parts,  scil.  on  consideration  and  promise.  And  as  to  the 
consideration,  the  writ  and  declaration  rary,  and  so  no  original 
writ  to  warrant  this  declaration ;  and  itthat  should  not  be  within 
the  letter  of  the  act,  yet  it  would  be  within  the  meaning  and 
intent  of  it,  because  it  was  in  equal  mischief.    Also  it  was  moved, 

after  in  {a)  nullo  est  erratum  pleaded,  no  writ  of  diminution,  or  (a)  ^  Joneti  9. 

Certiorari  should  be  awarded,  as  it  is  agreed  in  {b)  7.  E.  4.  {c)  g^|^  ^^^J  ®^' 

9,5.  b.  {d)  22  £.  4.  {e)  28  H.  6.    10.  b.  but  if  any  should  be  i  RoU.  Rep. 

awarded  by  the  discretion  of  the  court,  it  should  be  only  to  ^'^  e?^*'* 

assure  them  of  the  truth  for  the  amending  the  record  in  things  ^^^  ^^^  '^^^ 

amendable,  and  to  salve  the  former  judgment,  according  to  the  i  L«od.  s$. 

truth  of  the  case^  but  never  to  reverse  the  judgment,  as  it  would  ii^li^J^^^* 

be  in  our  ease  (a).  pia,]  ,85.' 

But  as  to  the  first  it  was  answered  and  resolved  by  the  whole  {h)t  Balst.7i. 

court,  that  this  {/)  variance  between  the  original  writ  and  the  p^^'  ^35 

declaration  was  not  remedied  by  the  statute  of  18  Eliz.  nor  any  («)  Fits  *  Error, 

other  statute ;  and  a  diiference  was  taken  by  the  court  when  44.  Br.  Error, 

there  was  an  (g)  original  writ,  which  in  matter  of  substance  jQijE.4.45. 

varieth  from  the  declaration,  that  was  not  remedied  by  the  said  b.  46.  a.  b.' 

act,  quia  casus  omissus  4*  dblivioni  datusj  cUspositioni  juris  communis  (0  ^^'Jp^^^ 

relinquituT:  but  when  there  is  (A)  no  original  writ,  that  visa  *j     i^«E«TO'» 

expressly  remedied  by  the  act.  (/)  8  €0.  I6d. 

As  to  the  second  point  they  all  agreed,  that  when  the  original  J'^®"!j^« 

writ  is  removed  (be  it  before  in  nullo  est  erratum  pleaded,  or  Rep.^s5s.  Cr. 

after,)  and  a  material  variance  appears  to  the  court  between  Jac.  S69.  O. 

the  writ  and  the  declaration,  the  judgment  shall  be  reversed :  ?o*'i|*|>g^ 

and  so  it  hath  been  done  before  this  time,  as  Wray,  Chief  4Sf.^  pSm.' 

Justice,  said  (b).  i93.  winch, 

69« 
Or)  1  Jones,  304.   Cr.  EI.  7tt.    Cr.  Jar.  185.  654.    Doctrin.  placit  3a5.    Yelv.  109.  3  Bnlst  Sf4. 
iSid.  84.    (h)  3  Buist.  S24.  Doct.  placit.  385.  Cr.  Car.  272.  282.  Cr.  Jac.  185.  654.  Cr.  £1. 7Sf* 
]  Sid.  84.  1  Jones,  304.  5  Co.  4.  Caudrie's  case. 


(a)    Arc.  FroMkUn   v.  Reeves,   Rep.  Temp,  be  stayed  or  rerersed  for  any  defect  orfanlt, 

Hardw.  118.    Xarltonv.  Mortagh^l  Salk.  269.  either  in  form  or  substance,  in  any  bili,  writs, 

Mtrryfield  v.  Berrey,  Bowers  v.  Mawa,  Berkeley  f,  original  or  judicial,  or  for  any  variance  in  sach 

Howard,  2  Strange,  765.  819. 90? . — contr^  1  Ro.  writs  from  the  declaration  or  other  proceedincs. 

Ab.  764.  Cro.  Eliz.  836.  2  Leon.  3.  Cro.  Jac.  6.  This  statute  extends  only  to  judgments  after 

141. 445.  Terdict   But  Tid.  Seijt  WUliams*s  note,  3  iZcd- 

(B)  Vid.  FtUon  v.  Weaver,  Latch,  152.  8.  C.  man  t.  Edo^,  1  Sannd.  318.  that  no  advantage 

1  Jonen,  140.    Carleton  v.  Mortagh,  6  Mod.  207.  whatever  can  now  be  had  either  of  a  defective 

that  this  case  was  not  on  a  nullo  est  errtUum,  but  original  or  of  a  varian<ie  between  it  and  the  dc- 

aAer  a  nil  dielt  4r  remanet  indefensus.    By  stat.  deration,  and  vid.  De  Taskeit  v.  Rneker,  3  Brod. 

5.  Geo.  1.  c.  13.  judgment  after  verdict  shall  not  &  Bmg.  65.   8.  C.    6  B.  Moore,  135. 


78  TKT*»  CASK.  Part  V.— SB  a. 


T  E  Y'S    CASE, 


Trin.  S4  Eliz. 


In  the  King's  Bench. 


l^artV.— 38  a. 


Tbt  HtJSBAND  and  wife  levy  a  fine  of  certain  manors,  lands,  &c.  to  A,  and  B.,   and 

V*  the  heirs  of  A,,  and  in  the  fine  divers  grants  and  renders  were  made,  id 

S!^  iT^^o'-  ^J>«  third  render,   certain  of  the  manors  and  lands   were   granted   to  the 

said  husband  and  wife,  and  to  the  heirs  of  the  hnsband,  and  by  the  fourth 
render  part  of  the  same  lands  were  granted  and  rendered  for  the  said  wife 
in  tail,  remainder  over ;  and  upon  error  brought  the  fine  was  afilrmed. 
A  conusance  of  a  fine  and  a  grant  and  render  shall  have  the  like  constmction 
as  another  conveyance  between  party  and  party,  for  it  is  a  conveyance  of  re- 
cord. To  every  fine  there  are  five  parts : — 1.  The  original  writ.  •  f .  The  li- 
cence, for  which  there  is  a  fine  due  to  the  king.  3.  The  concord,  which  is 
the  snbstance  of  the  fine.  4.  The  note  of  the  fine,  which  is  but  an  abstract 
out  of  the  original  and  the  concord.  5.  The  foot  of  the  fine,  which  includes 
the  whole,  and  hath  the  day,  year,  place,  and  before  what  justices  the  con- 
cord was  made. 

*  If  a  fine  is  levied  of  a  reversion,  the  conusee  presently  after  the  conusance, 
ought  to  sue  a  quidjurii  ckunat  against  the  lessee.* 

The  conusor  shall  not  assign  error  in  the  grant  and  render,  by  which  he  him- 
self took  an  estate,  nor  the  codnsee  in  the  conusance,  nor  the  reoovererin  the 
recovery. 

*  No  one  shall  reverse  a  judgment  for  error,  if  he  cannot  shew  that  the  error 
is  to  his  disadvantage.* 


Thomas  Tey  and   Eleanor  his  wife  levied  a  fine  to  Robert 
Drury  and  Thomas   Cannock,  and   to  the  heirs  of  Robert 
Drury,  of  the  manors  of  Layer  de  la  Hay,  Layer  Bretton, 
and  of  divers  other  manors,  and  of  a  great  number  of  acres  of 
land,   meadow,   pasture,   &c.    in   Layer  de   la   Hay,     Layer 
Bretton,  Magna  Bretton,  Magna  Birch,  and  many  other  towns 
m  the  county  of  Essex.     And  in  the  said  fine  divers  grants  and 
renders  were  made:  and  in  the  third  render  the  manors   of 
Layer  de  la  Hay,  Layer   Bretton,  and  divers  other  manors, 
4r  tenementa  pradicf  in   Layer  de  la   Hay,   Layer   Bretton, 
Neverds,  and  Magna  Birch,  were  granted  and  rendered  to  the 
said  Thomas  and  Eleanor,  and  to  the  heirs  of  the  said  Thomas. 
And  bv  the  fourth  render  115  acres  of  land  in  Layer  Bretton 
and  Magna  Birch,  were  granted  and  rendered  to  Eleanor  in 
tail,  the  remainder  to  the  right  heirs  of  Sir  Thomas  Tey :  and 
after  the  death  of  Thomas  Tey,  William  Tey,  his  brother  and 
heir,  brought  a  writ  of  error,  and  assigned  error  in  the  grant 
and  render  made  by  Drury  and  Cannock ;  and  that  was  for  the 
(a)  Jenk.Cent.  repugnancy  between  the  third  and  (a)  fourth  render,  for  by  the 
^^^*  third  render  all  the  tenements  in  Layer  Bretton  and  Magna 
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Birch  were  rendered  to  Thomas  and  Eleanor,  and  to  the  heirs  of 
Thomas ;  and  by  the  fourth  render,  certain  of  the  ^aid  tenem. 
are  granted  and  rendered  to  the  said  Eleanor  in  tail,  the  re- 
mainder to  the  right  heirs  of  Sir  Thomas  Tey ;  so  one  and  the  (a)  Antea,  55. 
same  thinsr  is  irranted  and  rendered  to  several  persons  and  of  "•  £j:  ^**  ^* 
several  estates,  and  so  repugnant,  and   erroneous :  tor  it  was  Hardr.  isi. 
said,  that  a  fine  is  like  a  judgment,  for  a  Scire  facias  lies  to  exe-  Postea,  6i.  a. 
cute  it,  as  of  a  judgment ;  and  oportet  (as  Bracton  saith)  qtiod  {a)  ^*JJ^*q^®|1 
certa  res  dedticatur  in  judicium :  as  in  case  where  there  are  two  X.  .  ^      'J 
demandants,  and  the  court  ^should  adjudge  one  and  the  same  a.  Hob.  m.  * 
thing  to  each  demandant  severally,  it  would  be  error  as  well  for  i  Ro]l.  353. 
the  repugnancy,  as  for  the  (J)  doubtfulness  to  which  of  them  the  865?*^'  ^^* 
court  should  make  execution.     As  in  the  case  of  3  H.  6.  44.  b.  («)  Antca,  19. 
where  two  avowants  are,  and  one  avows  for  rent-service,  and  the  *•  ^®^^'  ,^^* 
other  for  rent-charge,  both  the  avowries  (c)  shall  abate ;  for  the  case.  sTr.* 
court  will  be  in  doubt  to  which  of  them  return  shall  be  awarded ;  s  Fitz.  Avow- 
so  here  in  the  case  at  bar,  because  the  same  thing  is  granted  and  ^^»  ^^2*  ^^\ 
rendered  in  the  third  render  to  one,  and  in  the  fourth  to  an-  pine.  %oor* 
other,  because  both  cannot  have  one,  and  the  same  thing,  for  the  865. 
contrariety  and  incertainty  to  whom  the  court  shall  make  execu-  15^77^%^°^' 
tion,  it  is  erroneous.     And  it  was  further  objected,  that  a  fine  7.'b.  24  £.'3.* 
ought  to  be  more  certain  than  a  judgment,  or  any  other  record,  36.  b.  37.  a. 
for  a  fine  cannot  be  received  being  levied  to  two  (J)  and  to  their  ^^'  ss^h'g^' 
heirs,  as  it  is  held  in  2  H.  5. 7*  a.  b.  &  U  E.  {e)  3.  .S6.  and  a  man  52.  b.  3  Co. 
cannot  acknowledge  the  right  to  two,  as  it  is  held  in  27  E.  S.  79.  ^2.  b.  1  LeoD. 
Neither  can  a  fine  be  levied  on  (/)  condition,  as  it  is  held  in  22  H.  ^*-  ^  ^-  ^••• 
6.     But  after  many  arguments  at  bar  and  Bench,  first,  it  was  re-  The  fourth 
solved  by  them,  that  the  (g)  fourth  render,  as  to  Ma/ which  was  '"^"**®'>.*?  **^ 
contained  in  the  third  render,  should  be  of  the  same  condition  J^ntalned  in" 
and  quality  in  construction  as  a  charter,  or  other  conveyance  the  third  ren- 
between  party  and  party,  and  need  not  have  such  precise  form  der,  shall  be  of 

-S  '    ji  Z     v^   M.  c      n  J  -.    the  same  con- 

as  a  writ  or  a  judgment;  but  a  conusance  of  a  nne  and  a  grant  ditionand 
and  render  should  have  the  like  construction  as  another  (A)  con-  qnality  in  con- 
veyance between  party  and  party,  for  it  hath  the  words  of  grant  and  *^'^"ction  as  a 
render,  because  it  is  a  conveyance  of  record.     And  although  a  oUier  convey* 
fine  may  be  refused  in  the  cases  which  have  been  put ;  yet  if  such  ance. 
fines  be  received  they  would  be  good  enough  in  all  the  said  pitl^^nes  77 
cases;  iox  Jieri  non  dehuiU  sed  factum  valuit ;  and  therefore  if  36.  b.  37.  a. 
a  fine  be  accepted  to  two  and  their  heirs,  or  if  the  conusance  (/)2Roll.i8. 
of  right  be  to  two,  or  if  a  fine  be  on  condition,  in  all  these  cases,  pitj/^neg'js*. 
and  other  like,  the  fine  (0  shall  stand,  and  shall  not  be  reversed  36. 27H.  8!24. 
by  writ  of  error.     2.  In  the  argument  of  this  case,  all  the  parts  *•  Br.  Fines,  5. 
of  a  fine  sur  conusans  de  droit  come  ceo^  Sfc.  were  recited  and  pe-      *    ^'    °"*' 
Hised.     And  it  was  resolved  by  the  whole  court  that  there  are  There  arefive 
five  (At)  parts  of  every  fine,  that  is  to  say,   1.  An  original  writ,  J^A^origSS* 
for  without  (/)  an  original  writ  a  fine  cannot  be  levied,  as  ap-  writ. 
pears  by  the  stat  De  {m)  modo  Uroandi  Fines,  that  the  order  of  '•^^-  H-6.5t.  b. 
law  will  not  suffer  that  a  final  accord  be  levied  in  the  *King's    t  J^^  ^*  ] 
court  without  an  original  writ;  and  so  it  is  held  37  («)  Ass.  17  pfow'd*.*34*b!^ 

(^)Jenk.Cent 
^56,  (k)  Jenk.  Cent.  256.  Postea,  45.  b.  6  Co.  66.  b.  (t)  97  H.  8.  24.  a.  Br.  Fines,  5.  (k)  Raym.  71. 
Co.  Lit.  121.  a.  t  Inst.  511.  (2)2  Inst.  513,  514.  1  H.  7.  9.  a.  Br.  Fines,  Levies,  Ace.  85: 97.  in 
^ine.  Fitz.  Fines,  27.  21  £.  4.  b.  Plowd.  394.  B.  N.  C.  461.  Fitz.  Assise,  13.  Br.  4Mise,  396. 
^itz.  Error,  28.  Br.  Judgment,  114. 130.  {m)  2  Inst.  510,  511,  &c.  1  Salk.  140*  (fi)  Br.  Jndg- 
^enty  114.    Br.  N.  C.  461.    Br.  Error^  129.    Br.  Fines,  Leviea,  ^c.  82. 
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(a).    And  on  eyery  writ,  by  which  land  is  demanded,  or  by 

which  land  is  to  be  charged  or  bound,  or  which  in  any  sort 
(•)  f  Initsis.  ^^^  concern  land,  &c  (a)  a  floe  may  be  levied.     See  for  thai 

5  K  2.  Statham  Fines,  &  18  K  4.  M.  a^  b.   19  E.  4.  2.  21  £. 

4.  4.  b.  8£  E.  3.    iSnre  facias  100.  lit  Pracipe,  in  Warrant ia 

ekartiBi  in  writ  of  mesne,  in  Quid  Juris  clamatf  Per  qme  servUia, 

in  Ration*  dimiss.  4*  similia. 
tnd.  The  U«  2.  There  ought  to  be  a  licence  or  (b)  leave  to  agree,  for  which 
W^n8t.5ii  1^°^  there  is  a  (c)  fine  due  to  the  King,  which  is  an  ancient 
5it.  517.  '  revenue  of  the  crown,  and  that  is  {d)  ctS[ed  the  King's  silver ; 
l>y^r,t4r.uid  and  that  fully  appears  by  the  said  stat  De  modo  levandi  Jims* 
I^tes*  Barber  ^^^  ^^  entry  OX  the  King's  silver  in  such  case  at  the  bar  was 
and  Nod.  and  such,  Bobertus  Drury  armi^  dat  damina  Regime  septem  libr^  pro 
t^iUon^iiS.  licentia  concordanti  cum  Thomd  ley  armigef'  Sf  Eleanord  uxore 
S^^S5a°*  ^P*^  deplacito  conventionis^  de  tnaneriis  de^  S^c.  4*  habet  chirogra'^ 
t  LeoD.  56.  pktm  per  pacem  admissumy  coram  Jacobo  Dier^  Et  nota  6^ii^,the 
aJ?p*^*'  **4-  use  is  that  he  in  whom  the  fee  {e)  reposes,  pays  the  Kind's 
b.  Coml^lK^  silver,  and  not  the  other  conusee  who  hath  but  for  life,  and  all 
66.  '     the  precedents  agree  therewith*     And  note  the  King's  silver  is 

r /\*p"*^  51S.  entered  on  the  writ  of  {/)  covenant,  and  ouffht  to  express,  1, 
43.  b.  ^SJTa!  "^^  *""™  given  for  the  licence  to  i^ee.  2,  The  party  who  pays 
Byer'y  dsb.  pi.  it,  that  is  to  say,  he  in  whom  the  ree  reposes.  3.  The  plea,  and 
^^*  between  whom,  &c.     And  4.  The  land  for  which  the  fine  is 

paid ;  and  all  this  was  well  observed  in  the  case  at  bar  (b). 
Srd.  The  coo-  3.  The  concord,  and  that  begins  thus,  Et  est  concordia  talis^  sciL 
Gr^Co  Ent.  ^fjodprmi  The.  4*  Eleanora  recognooerunt  manefy  Sfc.  essejuSf  4*^. 
tst.  a.'Hob.  ^  notandP  estj  that  this  is  the  foundation  and  substance  of  the 
350.  t  Inst.  fine.  For  if  thereon  the  {g)  King's  silver  be  entered,  althojtigh 
4  Leonf 96.  ^^  conusor  dies  afterwards,  the  fine  is  good,  as  it  was  adjud^d 
s  Sid.  46.  in  Carrel's  case,  5  Eliz.  Dy.  220.  b.  And  the  note  and  the  loot 
Dyer,  89.  b.      of  the  fine  are  but  abstracts  out  of  it,  but  the  concord  is  the 

S54!  a.*Hiitt     8^0^^^  <^^  substance  of  the  fine. 

155.  Cumberb.  4.  The  note  of  the  fine,  and  that  is  but  an  abstract  out  of  the 
^*  original  and  the  concord,  and  begins  in  this  manner,  sciL  inter 

4Ui.  The  note    Rmerf  Drury  4*  The,  Cannock  querent ^  4*  Tho.  T.  4*  J5.  iiror' 
oftbefine.        ejus  dejbrcean*  de  maner^  4^.  unde  pldcif  conventionis  summonif 
Juit  inter  eoSf  sdL  quod  pned^  Tho.  Tey  4  Eleanora  recognooet' 
maner^j  4rc.  esse  jus^  S^c.     But  it  was  observed,  that  in  old  books 


(a)  And  if  tbe  writ  is  coontermanded  by  a  being  payable  for  leave  to  accommodate  the 
retrsAit,  a  valid  fine  cannot  afterwards  be  le-  suit,  and  not  being  considered  payable  (as  far 
vied  upon  it:  a  fine  to  levied  is,  however,  not  as  regards  the  operation  of  the  fine)  nntil  the 
actually  void  but  voidable,  Co.  Read.*  10.  f  return  of  the  writ,  such  accommodation  cannot 
laat  513.  Bro.  Ab.  Fine  89.  5  Cruise  Dig.  be  supposed  to  tulie  place  until  that  time,  and 
66.    1  Preit.  Conv.  275.  couAequently  if  any  of  the  parties  die  before  the 

(b)  Tbe  king's  sUver  is  thepostfine  as  dis-  return  of  the  original  writ,  the  fine,  as  to  then, 
ting nished  firom  the  prefine.    Tne  pnefine  was  would  be  bad.    Touch.  S. 

.dne  by  common  law  on  the  writ,  the  post  fine  on        When  %  fine  is  levied  in  vacation  upon  a  vrrit 

the  licence,  to  accord,  though  now  it  is  payable  returnable  as  of  a  preceding  term,  the  death  of 

ami  collected  on  sninc  out  the  writ,  by  32  Geo.  any  of  the  parties  before  the  entiy  of  the  pa^- 

t  c.  14,  and  in  practice  the  writ  is  not  in  gene>  ment  of  the  king's  silver  can  rarely  happen,  lor 

ral  tned  ont  tiU  the  concord  is  taken ;  but  as  far  the  act  3S  Geo.  2.  c.  14.  directs  it  to  be  paid  up- 

as  concerro  the  operation  of  the  fine,  the  king's  on  suing  ont  the  original  writ,  and  it  being  the 

tUrer  is  not  coasidered  as  payable  till  the  return  usual  practice  to  make  an  immediate  entry  of  its 

of  the  writ,fi>r  the  act  4 11.  directs  that  the  ope-  payment  in  the  king's  silver  ofl&ce,  such  entry 

ntloo  of  fines  levied  in  the  eonrt  of  common  must  almost  always  be  made  while  the  partiea 

plems  at  Westminster  shall  not  be  altered  except  are  living.  Vid.  Touchstone,  Ed.  Atherley,  3. 
as  directed  by  the  act.  The  king's  silver  thereTore 
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the  note  of  the  fine  is  taken  for  the  concord,  as  in  12  H.  4.  16.  W  l>octiin. 

a.  that  the  {a)  note  of  a  fine  is  pleadable  before  the  fine  engrossed,  fi  ^^Fincg^Le. 

and  (b)  22  H.  6.  51.  ace.     But  that  is  intended  of  the  concord  vies,  &c.  4i. 

itself;  and  all  the  pleadings  in  Quid  juris  clamat^  Sfc,  that  the  (*)iJ2H.  6. 

lessee  had  fee  the  aay  of  the  note  levied,  are  to  be  intended  of  pi.*;^^.  °*^*' 
the  concord  itself. 

5.  The  foot  of  the  fine,  and  that  begins  so,  that  is  to  say,  Hcec  ^i**:  ^5®  ^°®* 

estjinalis  concordia  facta  in  curia*  domini  Regis^  apud  West,  a  die  p  *  qq°u  -i 
Paschce  in  quindecim  dies^  anno^  <J-c.  coram  Jacobo  Dyer^  S^c.     So  *  "^ 

that  the  foot  of  the  fine  includes  the  whole,  and  hath  the  day,     «  ^.^  « 

year,  place,  and  before  what  justices  the  concord  was  made.  ,.  '    *    * 

And  a  fine  is  said  to  be  +engrossed  (c)  when  the  chirographer  When  the  fine 

makes  the  indentures  of  the  fine,  and  delivers  them  to  the  party  j^all  be  said  to 

to  whom  the  conusance  is  made.     And  it  is  to  be  known,  that  ^j..  ' 

if  a  fine  is  levied  of  a  reversion,  the  conusce  presently  (c)  after  (J)  F.N.  B. 

the  conusance,  which  is  the   concord,  ought   to  sue  a  (d)  Quid  it^'  ":A^:„ 

f         .    /    V  •  ^11  r      '£»  .t  \    /  "^  .,,^86.  a.  6  Co.  68. 

jurts  clamat  (d)   agamst  the  lessee;  tor  it  the  conusee  stay  till  a.  Br.  Quid 
the  fine  be  engrossed,  he  shall  never  have  a  Quid  Juris  clamat^  juris  clamat  14. 
for  presently  by  the  record  and   conusance  the  reversion  passes,  ^ent  "5*^"" 
Vide  F.  N.  B.   147.  &  22  H.  6.  57.  ace.     And  at  the  common  22  h!  6. 13.  b. 
law  immediately  after  the  fine  engrossed,  it  was  sent  into  the  Plowd.43i.b. 
(e)  Treasury,  as  appears  in  17  E.  3.  29.  a.     But  now  by  the  \Jj^^^       ' 
statute  of  5  H.  4.  cap.  14.  it  is  enacted,  that  all  the  parts  of  the  fine  U)  Fitz.  Scire 
shall  be  ( /)  enrolled  with  the  chief  clerk  of  the  Bench  (who  is  ^ajjas*  8. 
the  Qistos  Brevium)  before  the  chirographer  (e)  hath  them  out  ^^  ^        '     ' 
of  court.     And  note,  before  this  statute  the  Custos  Brevium  had 
not  any  record  of  the  fine  but  the  chirographer ;  and  nothing 
remains  with  the  Chief-Justice  of  the  Common   Pleas  but  the 
licence  to  accord.     And  note,  it  is  provided  by  the  same  statute, 
that  the  original  writ  shall  be  of  record.     And  the  use  is  to 
direct  a  writ  of  error  to  the  Chief-Justice  of  the  Bench,  another 
to  the  Custos  Brevium,  to  certify  transcnpt*  pedis  ^finisy  and  an- 
other to  the  chirographer  to  certify  transcriptum  notcejinis.  And 
note  that  words  are  added  in  the  writ  to  the  Custos  Brevium, 
cum -f  omnibus  eundemjinem  tangen\  by  force  of  which  writhe  tDy.89.pl.  2. 
certiBes  the  original  writ.     3.  It  was  resolved  that  the  conusor  Tlie  conusor 
should  not  assign  error  in  the  grant  and  render,  by  which  he  erroHn^the  *^" 
himself  took  an  estate,  no  more  that  the  conusee  shall  do  in  the  grant  and  1  en. 
conusance;  for  that  is  to  defeat  the  estate  which  by  the  fine  i&  derbywhicli 

Siven  to  him;  nor  shall  the  recoveror  bring  a  writ  of  error  to  took  an««tatc. 
efeat  the  record  in  which  he  himself  doth  recover;  for  the 


(c)  The  fine,  however,  is  perfect  before  it  is  manors  or  rents  by  fine  or  otherwise  or  of  the 
^groMcd,  and  evidence  may  be  given  of  it  with-  reversion  or  remainder  of  any  messuages  or  lands 
1^  produciD^  the  indentures  ;  where,  however,  shall  be  good  and  eifectnal  to  all  intents  witliout 
|t  is  engrossed  the  engrossment  or  chirograph  any  attornment  of  the  tenants  of  any  such  ma- 
tt Qooclosive  evidence  of  the  fine  ;  for  the  chiro-  nors  or  of  the  lands  out  of  which  such  rent  was 
^pher  is  the  oflScer  entrusted  by  law  to  tran-  issuing  or  of  the  particular  tenant  upon  whose 
*^*^  the  indentures  from  the  record,  but  he  has  estate  any  such  remainder  or  reversion  was  de- 
*^  tttch  authority  in  regard  to  the  proclamations,  pendant. 

*imI  therefore  the  nsual  indorsement  on  the  in-        (e)  The  record  of  the  fine  which  remains  with 

^'CDtares  will  not  be  received  as  evidence  of  the  the  chirographer  is  the  principal  reewrdum,  so 

prodtaations,  bnt  they  must  be  proved  by  an  that  if  tliere  is  any  difference  between  it  and 

^^Mned  copy  ofthem,  Co.  Read,  1.  Gilb.Evid.  the  record  which  remains  with  tlw  custoi  bre- 

^*   BalLN.  P.  239.  vtiuA,  that  which  continues  with  the  chirographer 

(»)  By  at»t.  4  St  5  Ann,  c.  16.  §  9.  all  grants  is  considered  as  the  true  record^  3  Leon.  185. 
^nd  conveyances  tbercafler  to  be  made  of  any 
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judgment  in  the  writ  of  error  is  to  be  restored  to  all  that  which 
he  lost  by  the  fine  or  judgment,  and  not  to  avoid  and  lose  that 
which  he  hath  gained  by  the  fine  or  judgment,  7  E.  S.  25.  b. 
A  man  shall  not  reverse  a  judgment  for  error,  if  he  cannot  shew 

(a)  7  Co.  4.  b.  that  the  erorr  is  to  his  (a)  disadvantage,  8  H.  5.  2.  b.  F.  N.  B. 

759°760^784     ^^"  ^^^''  ^^^  afterwards  the  fine  was  aflBrmed  (f). 

Palm.  59.  11  Co.  56.  a.  Jenk.  Cent.  256,  257.  286.  Fitz.  Error,  92.  Br.  Error,  37.  8  H.  5.  2.  b. 
F.  N.  B.  21.f.  7H.  4. 16.  a.  11  H.  4.  88.  b.  89.  a.  2  Sand.  4^.  Cr.  Eliz.  84.  107.  Dyer,  316. 
pi.  99.  and  vid.  note  (c)  8  Rep.  59.  a. 

(f)  As  to  the  parts  of  a  fine.  Vid.  Com.  Dig.    Fine  A.  Touch  3.  5  Craise.  Tit.  Fine.  1  Wood. 
Fine,  e.     Vin.   Ab.  Pine.  m.  6.  2.   Bac.  Ab.    541.  1  Prest.  Conv.  274. 


DORM  E  R'S  -CASK 

Pasch.  35  Eliz. 
In   the  King's  Bench. 


Dormer  A  common  recovery  was  had  on  a  writ  of  entry  in  the  post,  amongst  other  things, 

p        ^'h  Xr  of  one  yearly  rent  or  pension  of  four  marks,  issuing  out  of  a  certain  rectory 

Pjifi  Y^ 40  a*         ^°^  advowson,  upon  which  a  writ  of  error  was  brought  and  the  judgement 

was  affirmed,  and  resolved.  1.  A  common  recovery  is  a  common  assurance, 
and  is  not  to  be  compared  to  a  judgment  or  proceeding  in  any  other  real  ac> 
tion.  2.  Tiie  writ  is  good,  for  there  is  not  any  uncertainty,  one  of  two 
several  things  is  not  demanded  but  one  thing  only.  3.  The  law  takes  know- 
ledge of  common  recoveries,  and  the  judges  ex  officii*,  without  allegation  of 
the  party,  shall  take  notice  tliat  they  are  had  by  consent  of  the  parties  for 
assurance. 

*By  special  consent  of  the  parties  re-entry  may  be  for  default  of  payment  of 
rent  without  demand  of  it.*     S.  C.    [Poph.  22.    Jenk.  Cent.  257.] 


Common  Re-    ♦WiLLiAM  DoRMER  csquire,  son  and  heir  of  Jeffrey  Dormer, 
519.**^**^°***  brought  a  writ  of  error  on  a  judgment  given  in  a  writ  of  entry 

in  the  post,  on  which  a  common  recovery  was  had  in  the  Com- 
mon Pleas,  between  John  Crooker  and  George  York  demand- 
ants, and  the  said  Jeffrey  tenant  of  the  manor  of  Farnin^hoe  cum 
pertinentiis^  4f  sex  mesuagiisj  sex  cotagiis^  duodecim  gardtnis^  4.00 
acres  of  larid,  60  acres  of  meadow,  400  acres  of  pasture,  2  acres 
of  wood,  60  acres  of  moor  and  heath,  and  40s.  rent  in  Far- 
ninghoe,  and  of  one  yearly  rent  or  pension  of  four  marks,  exunf 
de  ecclesid  sive  rectorid  de  Faminghoe  in  conC  Northampton^  and  of 

the  advowson  of  the  church  of  Faminghoe  (a),  and  that  the  tenant 

»  . 

(a)  The  words  *'and  of  the  advowson  of  the  by  Pepham,  who  itatei  that  one  of  the  objec- 

chnrch  of  Faminghoe"  are  omitted  in  the  former  tions  to  the  recovery  was  that  demaDd  was 

editioiM  which  is  clearly  a  mistake.  Vid.  infra  made  of  the  advowson  of  the  rectory,  and  alio 

p.  8$.  *  'they  occur  in  the  report  of  this  case  of  a  rent  issning  out  of  the  same  rectory. 


40  a,— 40  b.  dormer's  case.  8$ 

vouched  H.  the  common  vouchee,  and  judgment  was  given,  ideo 
consideraium  est  quod  prcedict^  Georgius  Sf  Johannes  recuperent 
seisinam  suam  versus  prafaf  ^cdfridum  de  manerio^  tenement^'  3f 

reddil^ pned^  aim  pertinen\  ac  de*  advocatione  ecclesice prced!  :  et  * ^  Vent  3f. 

quod  idem  Galjiidus  habeat  de  terra  pried^  Henrici  the  vouchee,  fSfoi*R^^' 

ad  valentiumy  Sfc,    In  this  record  divers  errors  were  assigned.  2.50.  2  Roll.* 

1.  Because  the  writ  of  the  entry  was  de  uno  annuali  redditu  she  J^®P»  ^'^^  2  to. 

pensione  quatuor  marcarum  exeun^  de  ecclesid  sive  rectorid ;  it  was  q^^^'  ^^  q^. 

said  that  this  was  erroneous  for  two  causes:   1.  Because  a  pen*  Car. S70. 

sion  is  properly  a  sum  demandable  in  the  (a)  ecclesiastical  court,  P^stea,  40.  b. 

and  a  rent  is  a  thing  demandable  by  our  law.     2.  The  demand  ^  ^Jj)'  |^ ' 

of  rent,  or  pension  in  the  (6)  disjunctive  is  utterly  incertain,  and  303. 

every  praecipe  ought  to  be  of  a  thing  certain;  for  although  the  W  ^^^P**-  f^' 

grant  be  in  the  disjunctive,  the  precipe  in  a  writ  of  annuity  shall  |  p.  jj,  3'  y^^, 

be  of  a  thing  f  certain.     Vide  11  E.  8.  [c)  annuity  27.  5  E.  4.  6.  b.  Co.  Lit.  145. 

And  see  in  my  Reports  Sir  Rowland  [d)  Hey  ward's  case :  hut  ?\  ^  «    ^ 

otherwise  it  is  in  assise.     Vide  3  E.  3  Asbise  17o-   11  Ass.  8.  &  Postea.4i.'a.' 

^9  Ass.  7-  1 1  E.  3.    Variance  69.    Altemativa  petitio  non  est  (d)  2  Co.  37.  a. 

audienda  (^)  ^  '"**•  ^^' 

Another  error  was  assigned,  that  a  writ  of  entry  in  the  post  r  ♦  40' b.  1 

lies  *not  of  an  advowson,  as  appears  by  the  statute  of  West.  2.  {e)  (/)  jenk. 

cap.  5.  4  E.  3.  162.  14  H.  4.  33.  a.  no  more  than  of  common  of  Cent.  237. 

pasture,  4  E.  3.  146.  27  H.  8.    12.  a-     But  the  judgment  was  pojfea!4i.a. 

affirmed  by  the  whole  court  {/).     And  in  this  case  four  points  1  Co.  i5b.* 

were  resolved.  Cr.  Car.  270. 

1.  That  a  common    recovery    is    not   to  be  compared  to  a  ^*^*  ^  ^®™" 

judgment  or   proceeding  in    any    other    real    action  for  three  i,  not  to  be 

causes.     1.  Because  it  is  now  by  usage  and  custom  become  a  compared  to 

common  assurance  and  conveyance  of  lands,  &c.  for  it  may  be  *^'*!l?!if«  ^  ?1 
1  1    •/•  r       ^'c         rn  "^  proceeding  in 

averred  to  an  use;    and   11   tenant   tor  life  suiters  a  common  any  other  real 
recovery,  it  is  a  (g)  forfeiture  (b).     2.  That  it  is  had  by  mutual  action. 
consent  of  the  parlies,  4"  (^)  consensus  tollit  error' ^  39  E.  3.  1.  (».)  Poph.  js. 
the  demandant  and  tenant  consent  that  two  (/)  of  the  four  in   10  Co.  44  a. 
the  writ  of  right  shall  be  esquires  where  by  the  law  they  ought  ?Leon.  60, 61, 
to  be  knights,  and  well,  because  by  consent,  44  E.  3.  6.  b.  Trial   j.,3  ,'^^  j^^"* 
of  {k)  villenage  altered  from  the  natural  trial  by  consent,  7  H.  &c-.  1.33.' 
6.  7.  b.     Pleading  of  a  feoffment  in*  fee  on  condition  without  \y^^^^\^}^' 
deed  and  re-entry  is  good,  if  the  other  party  confess  the  condi-  ^^^^  ^^  Moor,  * 
tion,  34  E.  3.    Office  de  Court    12.     If  12  be  sworn  and  one  2n.Vaugh.51, 
depart,  (/)  another  of  the  panel  by  consent  may  be  sworn,  and  ^  r^^JI^'rc^'^^' 
with  the  11  give  verdict,   1 1  H.  6.  13.     The  court  in  a  Quare  304.%  Co!  74, 
impedit  by  consent  may  give  longer. day  than  is  limited  by  the  a.  3Co. 4.  b. 
Stat,  of  Marlebridget,  1 1  H.  4.     The  stat.  of  2  E.  3.  and  20  E.  i^^.S^l^ilvfr 
8.  II   provide,  that  neither  for  the  great  seal  (m)  or  petit  seal,  ac^.  36. b. 
justice  shall  not  be  delayed;  yet  when  the  matter  doth  concern  «  Koll.  Rep. 
the  King  only,  if  he  command  it,  it  may  be  stayed,  F.  N.  B.  21.  ^l  ^  ®"**^'"- 
b.  27  H.  7.     A  tenure  may  be  created  at  this  day  by  consent  of 
all,  notwithstanding  the  stat.  of  Quia  emptor es  terrar',  6  E.  6. 
Dy.  78.     By  special  consent  of  the  parties,  a  (n)  re-entry  may  By  consent 

re-entry  for  non-payment  of  rent  wilboat  a  demand,  (t)  Oodb.  4^9, 450.  39  E.  3. 2.  b.  (Ac)  Godb. 
419.  1  RoU.  Rep.  28.  Raym.  372.  ♦  Doct.  pi.  176.  (J)  Godb,  429.  +  52  H.  3.  Stat,  de  Mart  c.  U. 
t  Inst.  123,  124.  (  2  E.  3.  c.  8. 6c  20  E.  3.  c.  1.  (m)  F.  N.  B.  240.  d.  (n)  Palm.  411.  Godb.  429. 
1  RoU.  459. 


mtmm^ 


(b)  Vid.  ante  n.  (f  2.)  PtlhanCs  aue,  vol.  i.  p.  38. 

g2 


84  dormer's  case.        Part  V. — iO  b. — 41  a« 

be  for  default  of  payment  of  rent  without  demand  of  it  (c).  And 
divers  other  cases  were  put  where  consent  of  the  parties  shall 
alter  the  form  and  course  of  the  law.  S.  Otherwise  no  assurance 
(j)  ^  ^l^'  could  be  of  an  {a)  advowson,  (b)  commohs  in  gross  (D),  &c.  to 
2  Vent.  3f .  ^^^  remainders  or  reversions  expectant  on  estate-tail :  the  same 
Poph.  22,e3.  law  of  common  of  pasture,  franchises,  liberties,  and  privileges^ 
67^j"*k^cf '      ^  ^^  ^^^^  felons'  goods,  &c.  waife,  strays,  &c«     Et  sapenumero 

necessitas  vincit  communem  legem,  4*  9^^^  necessarium  est  licif  est* 
^^^^^^x'^^  As  if  two  joint-tenants  {c)  be  of  land  to  them  and  to  the  heirs  of 
shall  not  join,  one  of  them,  they  shall  not  join  in  a  writ  of  right.  But  two 
257. 2  Co.  74.  jointenants  to  them  and  to  the  heirs  of  one  of  tnem  of  an  ad- 
Srn  B,^.Y*'r^    vowson  shall  loin  in  a  writ  of  right  of  advowson.     And  the 

1  Roll.  Rep.  reason  of  the  differeiice  is,  because  in  the  first  case  they  nave 
aw  ir  r  several  ways  and  remedies,  as  it  is  agreed  in  46  E.  3.  21.  b, 
857.  Pophr25!  ^"'  ^"  ^^®  other  case,  if  the  tenant  for  life  should  not  join  with 
(c)  Br.  jointe-  him  who  hath  the  fee,  neither  the  one  nor  the  other  would  have 
"?"^»  ^*  any  remedy ;  and  therefore  in  such  case,  necessitas  vincit  legem, 
isiiub.'^*    *  Vide  21.  E.  3.  27.  ^nota  dictum  de Stone  there.  TW^  SirWilUam 

Pelham's  {d)  case  in  my  first  Reports. 

[♦41a.]       #2.  As  to  the  demand  of  the  (e)  rent,  or  pension  of  four  raftrks 

pood  and  no"^    issuing  out  of  the  rectory,  it  was  resolved,  that  the  writ  was 

uncertainty,      good  enough,  for  here  is  not  any  (/)  incertainly,  for  one  of  two 

one  thing  only   several  things  is  not  demanded,  but  one  thing  only  is  demanded; 

2  Leon."60.  ^'^^  ^^®  demand  is  of  a  rent  or  pension  of  lour  marks,  so  that 
4  Leon.  123.  there  is  not  but  one  four  marks.  And  in  this  case  reddiius  and 
fVp'^^ss  j^^nsio,  as  this  case  is,  are  synonyma.  For  these  later  words 
(/)  Palm.  265.  (^xeunf  de  rectoria)  prove  it  to  be  a  rent,  for  if  it  was  but  an 

annuity,  then  it  would  not  be  issuing  out  of  the  rectory,  but  the 

parson,  in  such  case,  should  be  charged  in  respect  of  the  rec- 

af  2  Co?s7.^.'    tory*     And  in  U  E.  3.  (g)  Annuity  27.  there,  one  granted  by 

i:o5Lit.  i45.a.  deed  quandam  annuam  pensionem  unius  roba  pretii  unius  Tnarae, 

vel  unam  marcam.  £2  £.  3.  4.  Lacy's  case,  there,  an  Abbot 
granted  quandam  annuam  pensionem^  S^c.  and  F.  N.  B.  231.  H* 
the  writ  is  de  annuali  pensione :  by  which  it  appears,  that  pensio 
et  annuitasj  or  annualis  redditus  are  all  one,  and  principally  in 
the  case  at  bar,  when  it  is  alledged  to  be  issuing  out  of  the  rec- 
tory. And  if  a  writ  be  brought  J)e  redditUy  sive  annuitate^  exeunt* 
out  of  the  manor  of  D.  it  is  good  enough  for  the  causes  aforesaid. 
5rd.  The  3,  j^  i^as  also  resolved,  that  common  recoveries  are  so  usual, 

jndget  ex  offl' 

cio  are  to  take  notice  that  common  recoTeries  are  had  by  the  consent  of  the  parties. 


(C)  Accordingly  where  %  lease  contained  a  parson  has  the  freeholds  and  therefore  it  onght 

IM'ootfo  that  if  the  rent -was  in  arrear  for  twenty-  not  to  be  by  writ  of  entry    in  le   po$t,  bot 

one  days  the  lessor  might  re-enter  ''although  by  writ  of  right  of  advowson.    In  Bailey  t. 

*<  no  legal  or  formal  demand  shonld  be  made/'  University  of  Ojcford,  2  Wils.  116.  it  was  held 

The  Coart  held  that  the  rent  having  been  in  that  a  common  recovery  may  be  suffered  of  ao 

arrear  for  that  time  an  ejectment  might  be  main-  advowson  tJi  groasy  and  a  small  quantity  of  land 

tained  without  actual  re-entry  and  without  any  on  a  writ  of  entry  aur  diaaeisin.    in  the  report  of 

demand  of  rent.    Doe  v.  Masters^  2  Bam.  6c  the  case  it  is  stated  that  uppn  searching  for 

Cress.  409.  S.  C.  4  Dow.  &  Ry.  45.  and  vid.  precedents  sixteen  were  found  where  recoveries 

ace.   Goodright  V,  Cator,  2  Dougl.  477,    Smith  of  ad  vowsonstngfVf  And  a  little  land  had  been 

T.  Voe,  7  Price.  392.  S.  C.  2  Brod.  &  Bing.  502.  suffered  upon  writs  of  entry  sttrdissefftn  in  lepo0tf 

(d)  Vid.  Leeer  v.  Hosier ^  2  Mod.  49.  Mr.  and  no  case  was  to  be  found  where  such  re- 

Pigott.  Recov.  49.  remarks  that  the  position  that  covcry  was  ever  held  bad.    The  Court  refused 

a  common  recovery  might  be  suffered  of  an  to  hear  any  argument  against  the  recovery,  and 

advowson,  upon  a  writ  of  entry  must  be  under-  said  if  this  were  ret  iniegra  it  might  not  be  right 

Mtood  of  an  advowson  appendant  ttf  a  manor,  but  perhaps,  yet  quod  fieri  mm  ddmU  factnm  vt3et» 

could  not  be  of  an  advowson  in  gross  since  the  Vid.  5  Cmise,  368.  3rd  editiom 
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and  their  form  and  order  of  proceeding  so  notorious  by  appenr'« 
ances  the  first  day,  and  gratis^  S^c.  that  the  law  takes  knowledge 
of  them;  and  therefore  the  judges  ex  officio^  without  allegation 
of  the  party,  shall  take  notice  that  they  are  recoveries  had  by 
consent  of  the  parties  for  assurance  of  lands,  as  in  Wimbishe 
and  Talboy's  case,  Plow.  Com.  66.  A  recovery  in  formedon 
appeared  to  the  judges  to  be  by  consent  of  parties,  because  the 
tenant  was  not  essoined,  or  demanded  the  view,  &c.  but  ap- 
peared the  first  day  and  confessed  the  action.  Vide  Plow. 
Comm.  515.  in  Stowel's  case,  that  the  (a)  common  usage  in  (a)2Co.  74.  a. 
the  cases  of  recoveries  is  to  be  allowed,  and  that  in  them  the 
intent  of  the  parties  is  to  be  observed. 


ROWLAND^S    CASE, 


Mich.  S5  &  36  Eliz. 


In  the   King's   Bench. 


ArrBft  Terdict,  it  is  a  good  cause  for  arresting  the  jadgement  that  on  the  venire  RowLANd 
/■dof  no  return  was  indorsed,  and  that  the  name  of  the  sheriff  did  not  appear  v. 

on  the  back  of  the  writ. 


James  AND 
Shbrivb. 
Part  v.— 41  b. 


•In  an  Ejectione  ^fimue  between  John  Rowland  alias  Steyner, 
plaintiff,  and  William  James  and  William  Sherive,  defendants, 
of  lands  in  W.  in  the  county  of  Worcester,  on  not  guilty  pleaded 
the  jury  found  for  the  plaintiff:  and  now  it  was  moved  in  arrest 
of  judgment,  that  on  the  Venire  facias  no  return  was  indorsed, 
nor  any  {a)  name  of  any  Sheriff  appeared  on  the  back  of  the  writ, 
nee  quod  executio  brevis  pned^  patet  in  guodam  panelloj  S^c.  but  a 
panel  of  the  jury  with  their  manucaptors  was  annexed  and  sewed 
to  the  said  writ ;  and  also  a  tales  was  awarded,  and  a  panel  of 
the  tales  annexed,  but  no  return  of  them,  nor  name  of  Sheriff  to 
it,  but  the  postea  made  mention  that  they  were  returned  by  the 
Sheriff;p^r  mandatum  justit^.  But  it  was  moved  that  that  would 
not  serve,  for  the  Sheriff  ought  to  return  the  jurors,  and  the  tales 
also ;  and  where  there  is  no  return,  it  is  not  remedied  by  the  sta- 
tute of  18  £1.  cap.  14.  nor  by  any  other  statute,  but  insufficient 
returns  or  which  want  form,  &c.  And  therefore  a  notable  pre- 
cedent was  cited,  and  judgment  given  in  the  Common  Pleas, 
Trin.  last  past,  between  l£irbert  Barney  and  others  plaintiffs, 
ind  (b)  Walkley  defendant,  Trin.  35  Eliz.  Rot.  1251,  which  fol- 
lows in  these  words,  postea  contintuUo  processu  inter  partes  prced^ 
de  placUo  pradicf  per  jw'  possif  inde  inter  eos  in  respecf  hie 
usjue  kuttc  diem^  S^c.   Et  modo  ad  hunc  diem  venerunt  tarn  pradicf 


(a)  Cr.  El.  310. 
t  Roll.  Rep. 
210.  3  Bulst. 
220.  Cr.  Jac; 

188.  443. 528. 
8  Co.  162.  b. 
163.  a.  Cr.  Car. 

189.  Cr.  £1. 
466.  509. 704* 
Noy,ll5. 
Moor,  65. 868< 
Yclv.  110. 
Palm.  152. 

21  Jac.  c.  13« 
1  Roll.  204. 
Hob. 

Harbert  Bar* 
ney's  cite. 
Trio.  35  El. 
in  Com.BanoOtf 
(6)  Cr.  El.  310. 
1  Roll.  204« 
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H.  B,  Sfc.  quam  prced^  J.  W.  per  attorri  suos  pracT  :  et  super  hoc 
idem  Johannes  W.  cur'  hie  daf  intelligi,  quod  quoddam  breve  de 
Venire  facias  hie  duodecimo  S^c,  inter  partes  prced*  de  placito  prad^  ^ 
a  die  Sanctce  Trin.  in  tres  septiman^  ultimo  prceterit\  retornaf  fuit 
album^  et  absque  aliquo  indorsamento  sive  scriptura  super  dorsum 
tjusdem  brevis  in  ligulis  civitdtis  Glouc'  annex* ^  arraiaf  inter  bre- 
via  de  tres  septiman*  Sanctce  Trin*  remanen*  ajffilaf^  ntdlamque 
Jaciend*  meniionem  super  breve  illud  de  aliquo  vicecomitCj  qui  re- 
r  *  42  a.  1  ^^^^  brevis  illius  *'warrantizaretf  nee  quod  executio  patet  in  diet* 
paneir  eidem  brevi  anne£^  petendo  quod  breve  illud  und-cum  paneH 
de  nominibusjur'  S;  process,  inde  retomaf  adnihilentur^  Sfpro  nullo 
habeantur.  Super  quo  brevi prced^  ac  dorso  ejusdem  brevis^  und-^um 
paneir  annex^,  per  justic'  hie  vis.  4  i^specf  dicta  allegatio  dicti 
Johan.  Walkeley  comperta  est  vera.  Ideo  consideraf  est^  quod 
pned*  breve  de  Venire fac\  ac  panelV  eidem  brevi  annexaf  neaion 
totus  processus  superinde  retomat\  adnihilentur^  Sf  pro  nidlo  ha- 
beantur.  Et  supei'  hoc  prced?  H,  B.  8fC,  petunt  breve  domince  Reg* 
Venire  facias  de  novo  hie  duodecimo  Sfc,  ad  triandum  exitum  prced* 
superius  junctum  ;  4*  eis  conceditur ;  ideo  prceceptum  est  vicecomiti^ 
quod  venire  facial  de  novo  hie  in  crastino  Sanct*  Trinitat*  duodecimo 
SfC.  per  quoSy  S^c.  And  nole,  that  the  said  exception  was  taken 
after  verdict,  as  in  our  case  at  bar.  And  see  the  like  precedent, 
Mich.  32  H.  8.  Rot.  112.  in  the  Common  Pleas:  but  there 
curia  advisare  vult.  And  it  was  moved  in  the  Common  Pleas, 
35  Eliz.  in  the  said  case  of  H.  B.  that  the  said  writ  on  examina- 
tion might  be  endorsed  and  amended:  sed  non  allocatur :  Sf  ju- 
dicium  ut  supra.  And  so  it  was  prayed  in  32  H.  8.  but  there, 
curia  advisare  vult    (  a  ). 


(aJ  By  Stat.  21  James  1.    c.  13.  §  2.  after  there  is  no  return  upon  any  of  Ihe8aid  writs  so 

verdict  judgment  shall  not  be  staid  or  revers-  as  a  panel  of  the  names  of  jurors  be  retnrned 

cd  by  reason  that  any  of  the  jury  which  tried  and  annexed  to  the  said  writ .  or  for  thai  the 

the  said  issne  is  mi>namcd  either  in  the  sur-  sheriti's  name  or  other  officer's  name  having  the 

name  or  addition  in  any  of  the  said  writs  (rfn/re  return  thereof  is  not  set  to  the  return  of  such 

faciaSy  habeas  corpora  or  distriTjgas,  or  in  any  re-  writ,  so  as  upon  examination  it  be  proved  that 

turn  upon  any  of  the  said  writs,  so  as  upon  ex-  the  said  writ  was  returned  by  the  sheriff  or  un- 

mination  it  be  proved  to  be  the  same  man  that  der-shenff  or  any  such  other  officer. 
was  meant  to  be  returned ;  or  by  reason  that 


THE  COUNTESS  OF  RUTLAND^S  CASE. 

Mich.  34  &  35  Eliz. 
In  the  King's  Bench. 


CouifTKss  or     A  JUROR  is  rightly  named  in  the  venire facia$  and  in  the  distress,  but  in  the  panel 
Caib^"^'*  at  nisi  priut^  and  in  the  poBtea  his  surname  is  mistaken,  if  on  examination  it 

Part  v.— -42  a*        appears   that  he   is  well  named  in  the  ventre  facias,  and  also  that  he  is 

the  same  man  who  was  returned  and  sworn,  the  |)o«(eo  shall  be  amended. 
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In  debt  on  a  bond  of  500/.  brought  by  the  Countess  of  Rutland  : 

the  defendant  pleaded  to  issue,  and  it  was  found  for  the  plaintiff. 

And  now  in  arrest  of  judgment  it  was  shewed,  that  one  Robert 

Moore  was  returned  on  the  Venire  facias^  and  so  named  in  the 

distress,  but  in  the  panel  before  the  Justices  of  Nisi  prius^  by 

misprision  he  was  named  (a)  Robert  Mawre,  and  so  on  the  Post-  («)i  Roll.  197. 

ea  i  upon  which  it  was  said  that  a  stranger,  who  was  not  return-  ?/"**•  ^^f '  ^' 

J  J  !•  r^i^'L  -J  Moor,  762. 

ed,  was  sworn  and  gave  verdict;    tor  which  cause  judgment  i  Roll.  Rep. 
should  not  be  iriven.      But  it  was  resolved  by  the  whole  court,  200. 2  Roll. 
that  if  it  could  appear  by  examination  that  his  *right  name  is  Ro-    r  £*  40  iJ  1 
bert  Moore,  so  that  he  is  well  named  in  the  panel  on  the  {b)  Ve^  (6)8Co.i62.b. 
nirejaciasj   and  also  that  he  is   the  same  man  who  was  re-  Mnor,762. 
turned,  and  was  sworn,    there,  the  Postea  should  be  amended.  ^  Roll.  Rep. 
And  to  this  purpose,  videQ  E.  4.  14.  by  Danby,  &  19  H.  6.  39.  Rgp.  168  483. 
tit.  Amendment  Br.  37.   27  H.  6.  5.  by  which  books  it  appears,  Pohtea,45.a. 
that  if  one  be  well  returned  in   the  panel  of  Venire  facias^  and  c^^El'i^J-a 
misnamed  in  the  Distringas,  or  Habeas  corpora^  that  it  was  not  32 *h.  8.  cap. 
amendable;  but  the  process  against  the  jurors  was  discontinued:  30. 18EI.C.14. 
but  at  this  day,  after  verdict,  judgment  shall  not  be  therefore  13'^Cr  jac 
stayed,  for  all  discontinuances  are  remedied  by  the  stat.  of  30.  H.  437,453.  cV. 
8.  and  18  Eliz.     But  at  this  day,  if  a  juror  be  mjsnamed  in  the  Cur.  278. 
panel  of  Venire  facias^  although  he  be  well  named  in  all  the  sub-  ^  ^®^'  *^*' 
sequent  process,  it  cannot  be  amended.    And  so  it  was  adjudged 
M.  35  &  36  Eliz.  in  the  King's  Bench  in  Cod  well's  case;  and 
afterwards  the  Sheriff  was  examined,  and  on  examination  it  ap- 
peared that  the  true  name  of  the  juror  was  Robert  Moore,  and 
the  said  Robert  Moore  who  was  returned  appeared  and  gave  his 
verdict;  and  thereupon   for  the  reason  aforesaid,  the  record  of 
the  Postea  was  amended  by  the  opinion  of  the  whole  court,  viz. ' 
Popham,  Chief  Justice,  Clench,  Gawdy,  and  Fenner  (a). 


(a)  Vid.  n.  (a)  RowlantVi  caufy  ante  p.  86. 


CO  D  WE  L  L'S    CASE, 


Mich.  35  &  36  Eliz. 


In  the  King's  Bench. 


^Vben  a  jnror  it  misnamed  in  the  panel  of  the  venire  faeUu,  after  verdict  for  the  Coowbll 

Padkbr. 
Part  v.— 4«  b. 


plaintiff  the  jndgment  shall  be  arrested.    S.  C.  Cro.  £liz.  320.  ^' 


In  an  appeal  of  Mayhem  between  John  Codwell  plaintiff,  and  ^  |«U«  ^^f 
Thomas  Parker  defendant,  the  parties  came  to  issue,  and  tlie  ju*  ^    ' 


88  Nichols's  case.          Part  V. — 42  b. — 43  a. 

Ooldsb.  184,  ry  found  for  the  plaintiff;  and  now  it  was  movedt  in  arrest  of 

cfn  Jac°457^  judgment,  that  there  was  variance  between  the  panel  of  the  Ve^ 

458.  Cr.  Car.  fiire  facias  and  the  Distringas  and  Postea  in  the  name  of  one  of 

203.  Palm.  the  jury,  who  appeared  and  gave  verdict;  for  in  the  panel  of  the 

^    •  Venire  facias  he  was  named  ralus  Cheal,  and  in  the  Distringas 

L     w^  ^*  ^"^  ^Postea  he  was  named  Paulus  Cheale ;  and  because  the  name 

198. 1  Jones  ^'  of  the  juror  (a)  was  misnamed  in  the  Venire  facias^  and  especially 

448,449. Cr!  in  his  (6)  christian  name;  therefore  the  judgment  was  arrested; 

Car.  32.  203.  but  if  ne  had  been  well  named  in  the  pannel  of  the  Venire  facias 

222!  258. 866.'  ^^^  misnamed  on  the  Distringas  or  in  the  Postea^  there,  on  exa- 

Cr.  Jac.  28.  '  mination  it  should  be  amended  (a). 

116.353,354. 

396.457,458.653,654.    1  Roll.  Rep.  474,  475.    Hntt.  81.   3  Biilst.  179, 180.   Hob.  328.  1  Leon. 

278.  Owen,  61,  62,  1  Sid.  66,  1  Keb.  182.    (6)  Cr.  El.  256. 


(a)  The  stat.  21  Jac.  1.  c.  13,  does  not  ex.  of  a  joryman  summoned    and  returned,    had 

tend  to  appeals  of  felony  or  mnrther,  nor  to  any  answered  to  his  father's  name  when  called  on 

indictment  or  presentment  of  felony,  mnrther  or  in  the  panel,  and  served  without  objection  as 

treason,  nor  to  any  writ,  bill,  action  or  informa-  one  of  the  jury  on  the  trial  of  the  cause,  the 

tion  upon  any  popular  or  penal  statute.  Court  of  King's  Bench  after  consulting  with  the 

Appeals  of  murder,  felony,  and  other  offences  other  judges,  held  that  this  was  not  of  itself  a 

are  now  taken  away  by  stat.  59  Geo.  3.  c.  24.  sufficient  ground  for  setting  aside  the  verdict 

The  21  Jac.  1.  s.  2.  mentions  only  mistakes  in  as  for  a  mis-trial.  Hill  v.  Yatesy    12  East,  230. 

the  surnames  or  additions,  and  therefore  a  mis-  But  where  a  person  not  summoned  to  serve  on  a 

take  in  the  Christian  name  in  the  vtnire  facias  is  jury  answered  to  the  name  of  a  person  who  was, 

incurable,  Gilb.  C.  P.  107.     But  the  Court  of  and  served  in  his  room,  the  objection  having 

Common  Pleas  refused  to  set  aside  a  verdict  been  made  before  the  verdict  was  taken,  the 

and  grant  a  new  trial,  because  one  of  the  jurors  Court   of  Common  Pleas    awarded  a    venire 

was  named  Henry  in  the  venirej  habeat  corpora^  de  nof;o,  Dovey  v.  Hohton,  6  Taunt.  460.  S.  C. 

and  postea,   his    real  Christian    name    being  2  Marsh.  154.    Vid.  Tidd's  Practice,  958.  8th 

Harry,    Wray  v.  Thorn,   Willes,  488.    S.  C.  edit. 
Barnes,  454.    And  in  a  late  case  where  the  son 


NICHOLSES    CASK 

Mich.  37  &  38  Eliz. 
In  the  King's  Bench. 


Chamber-         To  debt  on  a  single  bill,  the  defendant  pleaded  payment  without  acquittance, 

LAIN  and  on  issue  joined,  it  was  found  for  the  plaintiff,  and  held  that  it  was  helped 

^'  by  Stat.  32.  H.  9.  Sc  18  EUz.  S.  C.  [Cro.  Eliz.  455.  Moore,  692.  Jenk.  Cent. 

JNICHOIiS.  /a^«,   T 

Part  v.— 43  a.         ^57.] 
3  Salk  305 

Cr.  El.  157.*  Chamberlain  brought  debt  against  Nichols  on  a  single  bill ; 
679. 716.  884.  thg  defendant  pleaded  payment  without  acquittance,  on  which 
22/232.  they  were  at  issue,   and  found  for   the  plaintiff ;  and  although 

Moor,  12.  Dy. 

6.  pi.  3.  1  Roll.  243.  pi.  4.  Cr.  Car.  27. 78.  Cr.  Jac.  86.  377.  435.  447.  Noy,  85, 86.  Latch.  158. 
1  Jones,  140, 141.  Hob.  68,69.113.  1  Keb.  5.  pi.  13.  Winch.  76.  Hntt.  54.  3  Bnlst.  301,  SQf . 
O.  Benl.  127.  Hard.  2, 3.  40.  Latte,8l.  Style,  198. 
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payment  without  acquitance  is  no  plea>  and  issue  is  joined  on  a 
thing  not  material ;  for  if  the  defendant  hath  paid  the  sum  with- 
out acquittance,  yet  the  single  bill  remains  in  force :  but  foras- 
much as  there  was  an  issue  joined  on  an  affirmative  and  a  nega- 
tive, which  issue  is  found  for  the  plaintiff,  it  was  expressly  helped 
by  the  statutes  of  32  H.  8.  &  18  Eliz.  and  on  that  the  plaintiff 
had  Judgment ;  on  which  judgment  a  writ  of  error  was  brought  .  v  ^  „, 
on  the  new  statute  (a),  and  there,  on  good  consideration  the  ^^^  *  ^'  ' 
judgment  was  affirmed.     Quodnota  (a). 


(a)  Bat  DOW  by  stat.  4  &  5  Ann.  c.  16.  §  If.    tlon  brought,  it  may  be  pleaded, 
if  the  money  is  paid  at  any  time  before  the  ac- 


BOHUN^S    CASE, 

'Mich.  38  &  39  Eliz. 


In  the  Common  Pleas. 


A  HHi  was  levied  of  a  manor  and  other  lands,  and  the  king's  fine  was  40s.y  which   Aldam 
was  paid,  bat  in  entering  it  the  manor  was  omitted,  and  upon  error  brought,  ^* 

the  entry  was  amended.  p^^  V.— 4S  b. 

Where  the  writ  of  covenant  *was  dede  meipso  uistead  of  testg  meipao,  it  was 
amended.  *■ 

*  Proclamations  indorsed  on  the  foot  of  the  fine  have  been  amended  accord- 
ing to  the  proclamations  on  the  note  of  the  fine  remaining  with  the  chiro- 
grapher.* 

*  Pending  a  writ  of  error,  the  entry  of  the  year  of  the  king  has  been  amended.* 

*  Abo  the  concord  has  been  amended,  pending  a  writ  of  error.* 

*The  proclamations  of  a  fine  have  been  allowed  to  be  amended,  after  error 
brought,  and  assigned.* 

*  So  the  records  have  been  amended  in  the  name  of  the  county.* 

*  So  the  writ  of  covenant,  note  and  foot,  have  been  amended  in  the  name  of 
the  town.* 


^^In  32  H.  8.  Grey  and  Elizabeth  bis  wife  bdng  seised  in  tbe  Amendment 
^igbt  of  tbe  said  Elizabeth,  of  the  manor  of  Empoles  in  West-  ®^^"**-  ' 
^all  in  Suffolk,  in  the  same  year  levied  a  fine  thereof  to  Nicholas 
^3ohun,  esquire,  and  his  heirs,  by  the  name  of  the  manor  of 
Empoles,  and  of  a  great  number  of  acres  of  land,  meadow,  &c« 
according  to  the  common  form  of  fines ;  and  the  manor  and 
tenements  were  valued  at  20  marks  per  annum  ;  so  that  the  fine 
in  the  hamper  was  265.  8^.  which  was  endorsed  on  the  writ  of 
covenant;  and  always  the  finejpro  licentia  concordandi  (which  is 
(a)  called  the  King's  silver,  or  the  post-fine)  is  the  fine  in  the  (c)Antea,39  a. 


90 


bohun's  case. 


Part  v.— 43  b-— 44  a- 


[♦44  a.] 

Postea,  39.  b. 
S  Sid.  93. 
Poph.  103. 


f  Wilson,  115.  hamper,  and  half  the  said  fine  more.  As  in  this  case  the  fine 
in  the  hamper  was  265.  8^.  and  the  half  is  135.  4^.  in  all  amount- 
ing to  405.  and  yet  the  clerk  made  the  entry  of  the  King's  silver 
in  this  form,  Nicolaus  Bohun  armiger  dat  dom*  Begins  405.  pro 
Ucentia  concordanti^  4*c.  in  plactio  conventionis  of  so  many  acres 
of  land,  meadow,  &c.  leaving  out  the  manor,  and  following  the 
other  words.  And  for  this  misprision  Aldam  who  was  cousin 
and  heir  of  the  said  woman,  brought  a  writ  of  error  in  the  King^s 
Bench,  and  the  transcript  of  the  fine  was  certified.  And  error 
assigned  (amongst  others)  in  the  said  point,  because  the  King's 
silver  was  not  paid  as  well  for  the  manor  as  for  the  tenements. 
And  afler  that  the  judges  of  the  Common  Pleas  were  moved  to 
amend  this  fine  in  open  court ;  and  because  it  appeared  to  them 
on  examination  and  sight  of  all  the  parts  of  the  fine,  that  it  was 
only  the  misprision  of  the  clerk  who  entered  the  King's  silver, 
ana  that  the  said. sum  of  405.  was  in  truth  the  fine  as  well  for 
the  manor  as  for  the  residue.  And  always  the  value  entered  on 
the  back  of  the  writ  of  covenant  is  the  warrant  for  the  entry 
of  the  King's  silver;  and  although  the  transcnpt  of  the  fine  was 
removed  by  writ  of  error;  yet  forasmuch  as  the  *body  of  the 
record  did  remain  with  them,  they  unanimously  agreed,  that 
the  said  entry  should  be  amended,  and  made  in  a  writ  of  cove^ 
nant  as  aforesaid,  and  of  all  the  acres,  &c.  as  it  ought  to  be. 
And  afterwards  on  diminution  alledged  in  the  omission  of  the 
said  manor,  in  the  entry  of  the  King's  silver,  a  writ  was  directed 
to  this  purpose  to  the  Ld.  Anderson,  who  one  day  this  term 
moved  all  the  justices  of  Serjeants'  Inn  in  Fleet  street  to  know 
their  opinions  concerning  the  said  amendment  in  this  case,  pend- 
ing the  said  writ  of  error.  And  it  was  resolved  by  Popham,  Chief 
Justice  of  England,  Periam,  Chief  Baron,  Clark,  Walmsley, 
Fenner;  Owen,  and  Ewyns,  that  the  said  entry  of  the  King's 
silver  should  be  amended,  and  that  pending  the  writ  of  error. 
Also  where  the  writ  of  covenant  should  be  Teste  meipsoy  die 
writ  was,  Dede  meipsoy  which  was  insensible  and  vicious ;  and 
that  was  also  amended  by  all  their  opinions. 

Note  reader,  these  precedents  and  resolutions  of  the  justices 
following  in  the  like  cases  were  shewed  to  the  said  justices  be- 
fore they  resolved  of  the  principal  case. 

In  Essex,  Dowling's  case,  &c.  fine  levied  Hil.  6  E.  6.  certified 
in  a  writ  of  error,  Mich.  1^4  &  25  Eliz.  and  certificate  by  writ 
of  Certiorari  PascL  26  El.  ^  Triti.  26  EL  ex  assenm  omniwn 
Justiciar^  de  Re^  BancOy  4f  Com*  BancOy  4*  Baron^  de  Scaccarioy 
pending  the  writ  of  error,    proclamation  endorsed  stip*  pedem 
caie.  S6  Elis.  Jinis  vfere  amended  according  to  the  proclamation  on  the  note 
VW.  Godb.       Qf  ^g  gng  remaining  with  the  chirographcTy  ut  patet  per  record^. 
^       The  justices  of  the  King's  Bench  were  then  Wray,  T.  Gawdy, 
Ayloffe,  and  Clench ;  and  the  justices  of  the  Common   Pleas 
then  were  Anderson,  Mead,  Windham,  and   Periam,  and  the 
Barons  of  the  Exchequer  were  Manwood  and  Shute. 
the*  earlf^^e       ^'  ^"  ^^"^  Kettle's  case.     The  return  of  the  writ  of  cove- 
king  amended^  nant  was,  Oct'  Pur  if.  31  H.  8.  and  in  truth  was  ingrossed  Trin* 
pendiDgawrit  sequerC  but  was  entered  thus,  sc.  4*  post  concess.  q^  recordat.  in 

KtmSiCMBe.  ^^  ^^  ^^^^'^  ^^^  ^^  ^'  ^'  ^^^^^  ^^  should  be  32  H.  8. 
Micli.S7&f8  and  thereupon  a  writ  of  error  was  brought;  and  pending  the 
Efii. 


Proclamations 
on  the  foot 
amended  ac- 
cording to 
those  on  the 
note  of  the  fine. 
Bowling's 
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writ  of  error,  the  justices  of  the  King's  Bench,  by  the  resolu- 
tion of  Wray,  Gawdy,  Clench,  and  Snute  (sedente  airia)^  the 
record  was  amended  in  these  words,  Et  postea  concess.  c^astin* 
TrM  32.  And  on  that  regula  intratur  in.  Re^  Banco  Term. 
Mich.  27  Sp  28  Eliz,  And  it  appears  by  the  said  rule,  that  the 
justices  of  the  Common  Pleas,  that  is  to  say,  Anderson,  Periam, 
Windham,  and  Rhodes  assented  to  it ;  and  Rhodes  said,  that 
there  was  a  good  precedent  in  30  H.  8.  ubi  pes  Jinis  was 
amended  by  the  note  and  the  proclamations,  &c. 

3.  Morgan's  case  in  the  county  of  Oxford,   certijicaf  notce  Concord 
Judicisy  sc.  Concordia  partium  Juit  in  his  verbis^  in  praecipe  ^de    [  *  44  b,  ] 
duabus  partibus  rector' ^  <$•  de  duabus  pari"*  tenem%  Sf  per  vitium  *™*j^®**'    ^^ 
cUrici  scriptor'*  in  concordia^  deforciarC  recognovit  partem  ultim*  of  error. 
guamy  8fc.  Sf  pes  Jinis^  4"  ^ota  cum  Chirographar''  rede  ingrossanf,  Morgan's  case, 
x^z.  recogtiovit  partes  qnaSy  ut  illas  quas,  Sfc,     Et  penderi  super  ***^'  ^'  ^**** 
hoc  breve  de  errore^  Hil.  38  Eliz.  emendatur  certificatio  judicis 

per  nntam  Sf  pedem  Jinisj  per  curiam^  before  judgment  given  in 
the  King's  Bench ;  and  thereupon  the  plaintiff  in  the  writ  of 
error  moved  the  court  of  Common  Pleas,  that  forasmuch  as  the 
writ  of  error  was  depending,  that  the  fine  might  be  in  statu  quo 
prius  before  the  amendment,  as  it  was  certified  before  the  writ 
of  error  certified.  And  the  justices  of  the  Common  Pleas,  sciU 
Anderson,  Walmesley,  Beaumont,  and  Owen,  denied  the  mo- 
tion, and  awarded  that  the  amendment  should  stand,  although 
it  was  after  the  writ  of  error  brought. 

4.  In  Suffolk,  Down's  case,  Mich.  38  &  39*  by  the  motion  of  Proclamatiom 

Wilh'ams,  Serieant-at-Law,  proclam^  pedis  finis  were  amended  dct-  amended  after 
I      f      A       '    i-         f  jz--  f      >  'ij    c^'for  brooffht 

proclam  notce^tn  his  verbis^  super pedemjintsproclam  was  indorsed  and  assigned. 

to  be  made  30  Juliij  which  was  after  Trin.  Term  ended;  4"  Down's  case. 
super  notam  Jlnis  Jiiit  SO  Jun.  and  well  and  duly  done,  <$•  emen-  38&39Elix. 
daturpcr  curiam  after  writ  of  error  brought;  and  that  assigned 
for  error.  And  so  in  the  principal  case  the  roll  of  the  entry  of 
the  King's  sliver  was  amended  (a  writ  of  error  depending  and 
that  assigned  for  error)  according  to  the  writ  of  covenant,  the 
note,  the  foot,  and  the  certificate  of  the  judge  in  these  words 
(de  manerio  de  Empoles  cum  pertinentiis  ac)  which  by  the  negli- 
gence of  the  clerk  in  the  entry  of  the  King's  silver  were  omitted 
in  the  roll  and  are  plainly  extant  in  the  writ  of  covenant,  note, 
foot,  and  certificate  of  the  judge :  and  because  it  appeared  that 
the  whole  sum  was  paid  to  the  Q.  as  well  for  the  nranor  as  for 
the  residue,  and  so  no  prejudice  to  the  Queen,  it  was  amended, 
ut  suprd. 

5.  Mich.  S3  &  34  Eliz.  between  Pain  and  Covert ;  the  records  Records 
(before  amendment)  were  in  com*  Sussex^  and  amended,  and  made  *"»«nd«d  on 
Kamf  as  the  truth  was;  4f  ^^^  aliijinesj  M.  33  &  34  Eliz.  were  the  county, 
amended,  and  pro  civitate  Eborum  made  Eborum.  Payn's  case. 

6.  Sussex,  Wealch's  case,  cognitio  Judicis^  the  town  in  which,  ^^.^  ^^^^l 
tic:  ^as  to  be  Salehurst,  as  the  truth  was,  and  the  writ  of  cove-  oant,  note  and 
nant,  note  and  foot   were  Calehurst,  <$•  emendatur,  and  made  foot,  amended 
Salehurst  per  curiam.     Et  notandum   est,   quod   tales  emenda^'  [hetoim"* 
tianesper  mandatum  curia  intrantur  in  dor  so  recordiper  regulam  Wealch'seaae. 
ciin^  (a). 

(a)  Upon  the  Amendment  ofFines,  Vid.  Tidd'f  Practice,  756.  8th  ed.,  and  5  Crnise^Dic.  159.  Sd  ed. 


'  » 


M  freeman's  cask.        Part  V.— 45  a. — 45  b. 


FREEMAN'S    CASE. 

Pasch.  41  Eliz. 
In  the  King's  Bench. 


SMtTtt  In  waste  the  writ  in  recital  of  the  statute  of  Gloncester,  had  disirictionem  for  de* 

'         ^*  gtmctionemy  and  it  was  held  that  the  error  was  matter  of  substance  and  not 

ParTV^^  a«        amendable  by  any  statute.  S.  C.    Ore.  Elix.  462. 


8  Co.  163.  a.  Error  by  Smith  against  Freeman  in  a  recovery  in  waste :  the 
(a)6E.i.stat  writ  was  in  recital  of  the  statute  of  (a)  Gloucester,  Qjwd  nuUus 
de  Oloncest.  faciat  vastuMj  venditionem  Sf  (6)  districtionem^  Sj^c.  where  it  should 
l*Jn8t.'f99  be  destructionem.  And  in  that  error  was  assigned,  and  it  was 
500,  ic,  '  prayed  that  this  original  writ  might  be  amended,  being  but  the 
(6)  F.  N.  B.      misprision  of  the  clerk,  who  hath  mistaken  a  word  in  the  statute 

of  Gloucester,  on  which  the  writ  was  grounded.  And  the  mis- 
(c)sBnbt.5i.  prision  was  only  in  a  letter,  that  is  to  say,  destrictionem  for  (c) 
H'tL'^%  As/rttc/ion^w.  And  the  whole  court  on  good  debate  and  con- 
'  '  sideration  at  two  several  times  resolved:  1.  That  it  was  a 
matter  of  sii|>stance;  for  districtio  is  a  Latin  word,  and  alters 
(d)2Ba1st5i.  the  sense  of  the  statute.  2.  That  it  could  not  be  {d)  amended 
644.^*'  ^**      ^y  *"^y  statute,  for  matter  of  substance  in  an  original  writ  is  not 

remedied  by  any  statute,  but  matter  of  form  only, 
(e)  8  Co.  157,        Note  well  reader,  on  consideration  of  the  statutes  of  (^)  14  IL 
158.  a.  1  Salk.   ^^  ^^  ^^^  1.  9  H.  5.  cap.  4.  4  H.  6.  cap.  S.  8  H.  6.  cap.  1^. 

See' the  Stat  d£  H.  8.  cap.  SO.  and  18  Eliz.  cap.  14.  If  a  writ  original  at 
5  Geo. I.e.  ts.  this  day  wants  form,  or  contains  false  Latin,  or  varies  from  the 

register  in  matter  of  form  after  verdict,  no  judgment  shall  be 

stayed  or  reversed.     But  if  it  wants  substance,  as  in  the  case  at 

bar,  although  it  be  by  misprision  of  the  clerk,  it  is  not  remedied 

[  ♦  46  b,  ]    •by  any  statute.  Vide  3  E.  6.  86.  10  E.  3.  482.,  553.  41  E.  3. 1 4. 

45  E.  3.  6.  4  H.  6.  16.  7  H.  6.  40.  «1  H.  6.  8.  40  Ass.  26.  1 1 

H.  6.  34.  27  H.  6.  6.    27  H.  6.   Amendment  34.   28  H.  6.  8. 

2  H.  7.  11.  9  H.  7.  16.  9  H.  7.  19.  34  H.  6.  26.  35  H.  6.  10. 

30  H.  6.  4.    8  E.  4.  4.  10  E.  4.  12.    11  E.  4.  14.    22  E.  4.  21, 

47.  13  H.  7.  21.  14  H.  7.  13.    Firf^  Mich.  3  E.  6,     Bendloes, 

^lA^k  ^14!    ^®  justices  of  the  Common  Pleas,  in  a  writ  of  partition,  added 

Moor,  5.*DaU.   *he  word  ostensurus,  {/)  which  was  omitted :  and  in  a  writ  of 

5.  pi.  9.  N.  ^    Atel  they  amended  this  word  (g)  ave^  and  made  it  avie  (a). 

Benl.  S3,  pi.  * 

53.  O.  Benl.  3.  pi.  9.    (g)  8  Co.  159.  b.  Moor,  5.  1  Anden.  24.  N.  Benl.  pi.  33.  O.  Benl.  3.  pi.  9. 

(a)  By  Stat  5  Geo.  1.  c.  13.  after  verdict  variancs  in  inch  writs  from  the  declaration  or 

judgment  shall  not  be  stayed  or  reversed  for  other   proceedings.     And   vid.   note   (b)  to 

any  defect  or  fault  either  in  form  or  substance  Bit^§  MH,  Mitc  p.  76. 
in  any  bill,  writ,  original  or  Jndicial,  or  for  any 


45  b.  gage's  cask.  OS 


GAG  E^S     CASE. 


Trin.  41  Eliz. 


In  the  King's  Bench. 


A  WftiT  ofcovenant,  to  levy  a  fine,  bore  date  af^er  the  date  of  the  return,  and  it   GagK 
wax  held  amendable.    S.  C.    [Moor,  571.    Jenk.  Cent.  il58.    Noy,  171.]  ^' 

Vide  the  Entry,  Co.  Ent.  250.  pi,  9.  Pa^  V.— 45  b« 


Ik  a  writ  of  error  by  Gage  against  Tawyer  to  reverse  a  fine  Cr.  EL  740.     , 

levied  4  Eliz.  and  assigned  for  error  that  the  writ  of  covenant 

bore  teste  24  Aprilis,  returnable  15  Pasch,  (which  in  truth  was 

the  15th  day  of  April)  and  so  the  return  before  the  teste.    And 

it  was  resolved  by  the  whole  court  that  it  should  be  amended ; 

for  a  fine  and  common  recovery  are  but  common  {a)  assurances,  (a)  Antea,40. 

^d  by  the  mutual  consent  of  the  parties,  and  therefore  such  h/^'^'c^"*' 

misprisions  might  be  amended.   But  in  other  actions  no  amend-  j7o.'  Poph.  «s. ' 

meiit  should  be  in  such  case;  and  it  was  said,  that  in  18  Eliz.  Postea,46.  a. 

between  (i)  Norris  and  Braybrook  a  writ  of  error  was  brought  li,)^i^^i^ 

to  reverse  a  recovery  in   10  H.  8.  and  the  teste  was  a  day  after 

the  return ;  and  because  it  appeared,  that  it  was  the  misprision 

of  the  clerk,  in  case  of  a  common  recovery,  it  was  amended. 

yide  1 1  H.  6.  «.  b.  (a). 

Lord  Pembroke  v.  Lord  Jeffries,  1  that  the  judgment  was  reversed,  and  in  Coke's 

Cases  Temp.  Holt,  59.  in  which  case  Entries  the  judgment  appears  to  have  been  re« 

it  was  certified  by  Holt,  C.  J.,  and  the  other  versed,and  this  iA  noticed  by  Lord  Ellesmere  in 

JQdl(et  that  the    writ  of  covenant  being  an  his  Observations,  p.  15. 

original  writ  was  not  amendable  either  by  the  Vid.  ffymiev.  T^oimu,  Willes,  570,  where  the 

common  law  or  by  any  statute,  and  that  Gage*$  C.  J.  observes,  speaking  of  the  certificate  men- 

M<«  is  mi»reported  and  not  Uw.    Vid.  Queen  v.  tioned  suprity  <*  1  fancy,  Mr.  Salkeld  has  not 

TVirin,  t  Lord  Rayro.  1066.     Harvey  v.  Broad,  **  rightly  stated  the  certificate  at  the  beginning, 

fiUod.  196.  FoTMter  \,PoUingitm,  Fortescue,  188.  "  for  Lord  Holt  could  not  say  in  general  that  no 

Moore  in  his  report  of  Gage's  case  states  *' original  was  amendable,  but  the  words  of  the 

lii^t  Popham,  Oawdy,  and  Clench,  held  that  *'  certificate  probably  were,  that  the  writ  being 

tbe  writ  was  amendable,  but  that  afterwards  **  an  original  was  not  amendable  in  that  in- 

the  judgment  was   reversed,  audit  was  ad-  **  stance."   Vid.  £2ac/fcamore's  c«#f,  8  Rep.  157. 

judged  npt  amendable.    Noy's  Report  states  a.  and  note  ib. 


(4)  Vid. 

Silk.  5«.  C 
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COO&'S  CASE. 


Part  V.-~46  a. 


COOK'S     CASE. 

Trin.  41  Eliz. 
In  the  Common  Fleas. 


Challbmor       4  COMMON  recovery  was  had  of  the  manor  of  Isfield,  but  the  record  was  lifield, 
V*  and  it  was  amended  by  deeds  snbseqnenr,  reciting  the  recovery  by  the  name 

pJrtV  —46  of  Isfield.    Semble,  S.  C.    Noy,  1.  nora.  Thoimon  v.  Wa*^ir. 


(a)  t  Brown. 
236.  1  Bolstr. 
7.  Moor,  571. 


(li)  t  Brown. 
S36. 1  BaUt7. 


i 


c)Antea,40. 

.  45.  b.  Jenk. 
Cent,  f  57. 
Poph.  S3. 
Cr.  Car.  S70. 
1  Co.  15.  b. 
Noy,  1. 


Challenor  brought  a  Formedon  against  Cook  of  the  manor  of 
(a)  Isfield  in  the  county  of  Sussex.  The  tenant  pleaded  in  bar 
a  common  recovery  against  the  donee  in  tail  of  the  said  manor ; 
the  plaintiff  pleaded,  nul  tiel  record,  upon  which  they  were  at 
issue;  and  the  record  was  Iffield,  either  by  the  negligence  of  the 
clerky  or  by  corruption  by  drawing  a  stroke,  and  making  an y^an 
fi  sc.  Isfield  for  Iffield.  And  the  court  was  moved  to  amend  it ; 
and  it  was  resolved,  that  if  it  could  {b)  appear  to  them,  that  it 
was  the  misprision  of  the  clerk,  or  corruptecl  after,  that  it  should 
be  amended.  And  to  induce  the  court  to  it,  the  tenant  shewed, 
that  the  recoveror  enfeoffed  him  who  was  tenant  in  tail  by  deed, 
which  recited  the  recovery  by  the  name  of  Isfield,  and  he  en- 
feoffed him  by  the  same  name,  and  divers  conveyances  imme- 
diately afler  the  recovery,  and  all  by  the  true  name  of  Isfield. 
And  the  court  agreed  that  it  should  be  amended,  and  the  rather 
that  it  was  in  a  common  recovery  which  is  suffered  by  assent  of 
the  parties  for  {c)  assurance  of  land.  And  thereupon  it  was 
amended,  and  judgment  given  against  the  demandant  (a). 


(a)  Vid.  as  to  Amendments  of  Recoveries,  Tidd's  Practice,  756. 8th  cd.  5  Cruise,  382.  Srd  ed. 


AS  b.  r  KAN  Klin's  case.  9B 


CASES    OF    PARDONS. 


FRANKLIN'S    CASE. 

Mich.  35  &  36  Eliz. 


In  the   Star  Chamber. 


Bt  an  exception  out  of  a  general  pardon  of  all  penalties  and  forfeitures  now  dne   DowmMO 
or  which  shall  or  may  become  due,  &c.  by  reason  of  any  olfence  or  misde-  p_  .^^I-- 
meanor,  &c,  the  fine  to  the  Queen  on  a  prosecution  for  a  riot  is  excepted,   partV.— 46  b* 
and  also  the  party's  costs,  but  the  imprisonment  and  all  the  corporal  punish- 
ment are  pardoned. 

But  when  the  offence  itself  is  excepted,  all  incidents  or  appendants  thereoUi 
as  well  corporal  as  pecuniary  are  excepted.    S.  C.    1  Anders.  131. 


A  Question  was  referred  to  the  consideration  of  Coke  the  J,^"***,?.^** 
Queen's  Solicitor-General,  out  of  the  court  of  Star-chamber,  be-  Panion.i! 
twcen  Downing,  plaintiff,  and  Franklin,  Eden,  and  others,  de- 
fendants, on  the  general  pardon,  19  Feb.  35  Eliz.  and  the  case 
was<  that  Downing's  bill  was  exhibited  into  the  said  court  five 
years  before  the  last  parliament,  for  riots,  routs,  &c.  and  what 
thing  was  pardoned  by  the  said  general  pardon,  was  the  question: 
and  it  depended  on  two  branches  of  the  said  act,  sciL  ''  And 
<'  also  except  all  penalties,  forfeitures  now  due,  accrued  orgrown, 
<^  or  which  shall  or  may  be  due,  accrue  or  grow  to  the  Queen's 
*'  Majesty  by  reason  of  any  offence,  misdemeanor,  or  contempt; 
<'  and  whereof  and  for  the  which  any  action,  bill,  plaint,  or  in- 
''  formation  at  any  time  within  eight  years  next  before  the  last 
<<  day  of  this  present  session  of  parliament,  hath  been  or  shall  be 
^  exhibited,  commenced,  or  sued,  and  shall  be  there  the  last  day 
^  of  this  session  of  parliament  depending  or  remaining  to  be  pro- 
«  secuted."  And  next  following  there  is  another  exception,  sciL 
^^  And  also  excepted  out  of  this  general  and  free  pardon,  aJl  of- 
^  fences,  contempts,  disorders,  covins,  frauds,  deceits,  and  mis- 
*'  demeanors,  &c.  whereof  or  for  the  which  any  suit  by  bill, 
*^  plaint,  &c.  within  four  years  next  before  the  last  day  of  this 
**  session  of  parliament,  is  or  shall  be  commenced,  or  exnibited  :^ 
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[  *  47  a*  ]  and  on  consideration*  of  these  two  branches,  the  Solicitor  Gene- 
ral certified,  that  the  fine  due  to  the  Queen  was  excepted,  and 
the  plaintiff  or  Queen's  Attorney  might  proceed  for  the  fine 
which  is  excepted,  and  that  the  Queen  should  have  it,  for  with- 
out prosecution  the  Queen  could  not  have  the  fine,  nor  the  party 

(a)  5  Co.  12.  a.  his  costs.  Et  (a)  quando  lea;  aliquid  alicui  concedit^  concedere  videf 

i3^i30.^Co!°  4"  ^^>  ^^^^  V*^  ^^^  V^^  ^^^^  ^^^^  potest.  But  he  certified,  that  the 
Lit.  66.  a.  153.  imprisonment,  and  all  the  corporal  punishment  in  the  said  case 
a.  «  Inst  vfere  pardoned.     For  in  the  first  of  the  said  two  exceptions  the 

246.  Mom- ^218.  offence  itself  is  not  excepted,  but  the  forfeiture,  penalty,  and  pro- 
fit due  to  the  Queen.  And  therefore  the  imprisonment  or  any 
other  corporal  punishment  is  not  excepted ;  for  that  is  not  in- 
cluded within  these  words,  ^*  forfeiture,  penalty,  or  profit.""  But 
if  the  bill  had  been  exhibited  within  the  four  years,  then  the  of- 

(b)  6  Co.  13  b.  fence  itself  being  excepted,  by  consequence  all  incidents  {b)  or 
Latch.  81.  appendants  thereon,  as  well  corporal,  as  pecuniary,  are  excepted. 
Hob'si^'s^.  ^^^  therefore  in  such  case  nothing  is  pardoned :  which  certifi- 
a  Inst.  1^. '  cate  oftentimes  since  hath  been  confirmed  by  the  opinion  of  ^^  the 
Cr.  Jac.  207.     ^ourt  of  Star-chamber.'' 

Hardies,  370. 

Postea,  51.  a.  b.  Jenk.  Cent.  258.  Moor,  394.  599.  Yelv.  126.  1  Brown.  211.  Plowd.  401.  a.  Cr. 

£1.72. 


GILBERT  LITTLETON'S  CASE, 

Hil.  39  Eliz. 
In  the  Star-chamber. 


Littleton  Exception  out  of  a  general  pardon  of  all  offences,  &c.  for  which  any  suit  bj 
^*  **  bill,  &c.  at  any  time  within  foar  years  next,  before  the  last  day  of  this 

Part^  —  47  a  "  present  Pariiament,  is  or  shall  be  commenced  or  exhibited  in  the  Court  of 

**  Star-Chamber,  and  now  is  or  the  first  day  of  this  Session  of  Parliament  shall 
*^  be  there  depending."  The  Bill  in  the  Star-Cliamber  was.exhibited  in  Hil. 
IVrm  before  the  Parliament,  and  the  process  was  retnrnable  in  Easter  Term, 
which  was  after  the  Parliament,  and  it  was  resolved,  That  the  Bill  should 
within  the  true  intendment  of  the  exception  be  said  depending. 


3  Inst  234.       BETWEEN  Gilbert  Littleton,  Esq.  plaintiff,  and  the  Lord  Dudley 
Hard.  370.        ^nj  others,  defendants,  in  the  Star-chamber,  the  case  was  such : 

at  the  last  Parliament  which  began  19  Feb.  35  Eliz.  in  the  ge- 
neral pardon  is  such  exception :  <*  and  also  excepted  out  of  this 
<^  general  pardon  all  ofiences,  &c.  whereof,  or  for  the  which  any 
[  ♦  47  b.  ]  "  •"it  by  bill,  &c.  at  any  time  within  four  *years  next  before  the 
*^  last  da^  of  this  present  parliament  is,  or  shall  be  commenced 
**  or  exhibited  in  the  court  of  Star-chamber,  and  now  is,  or  the 
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^  last  day  of  this  session  of  parliament  shall  be  there  depending.^ 
And  the  bill  was  exhibited  by  Gilbert  Littleton,    TemC  Hilar" 
befcMre  the  Parliament,  and  process  awarded  returnable  TemC 
Pasch*  next  following,  which  was  after  the  Parliament ;  and  whe- 
ther this  suit  should  be  said  depending  before  the  return  of  the 
process,  was  the  question.     And  first,  it  was  objected,  that  the 
words  of  the  exception  are,  ^^  suit  by  bill  depending,'*^  and  it  can- 
not be  said  suit  till  the  process  be  returned.    2.  It  was  observed, 
that  in  the  next  preceding  exception  c  mcerning  suits  commenced 
within  eight  years,  there  the  conclusion  is,  ^<  depending,  or  re- 
'*  maining  to  be  prosecuted,^^  which  words,  ^'  or  remaining  to  be 
'*  prosecuted,^'  as  it  was  said,  extend  to  bills  not  depending,  sciL 
when  the  process  is  not  returned,  but  no  such  words  are  in  this 
exception.     And  to  prove  that  the  bill  "was  not  depending  before 
the  process  returned,  the  defendant's  counsel  resembled  it  to 
writs  at  the  common  law,  where  divers  books  were  cited,  to  prove 
that  original  writs  are  not  in  law  depending  {a)  before  their  re-  (j)  Jlnst.asp. 
turns,  21  E.  4.  55.  a.  a  writ  is  brought  as  soon  as  it  is  sealed,  but  (|^'|,^  s A.^ 
it  is  not  depending  until  it  be  returned  (^),  18  H.  8.  5.  a.  ace.  Hutt.  4. 
But  it  was  answered  and  resolved,  that  there  was  a  great  differ-  i^^^/l'^^^*  *• 
ence  between  an  original  writ  purchased  out  of  the  Chancery,   Postea,  48.  b. 
and  returnable  in  the   Common  Pleas,  or  King's   Bench,  for  7  Co.  30.  a. 
there  inasmuch  as  the  original  comes  out  of  another  court,  the  ^J'^^^t'^' 
Common  Pleas  or  King^s  Bench  hath  not  any  record  before  the  9  h.  6  51  b. 
return  thereof:  but  in  the  case  at  bar,  the  bill  is  exhibited  in   ^  b. 
the  Star-chamber,  and  process  issues  out  of  the  same  court,  and    Br.  Esi^eiN^^* 
is  returnable  in  the  same  court;  and  therefore  the  suit  by  bill  ment,  1. 
shall  be  said  depending  before  the  return,  or  servinqr  of  the  sub^  Nota.  40  Ed. 
pcma.     And  it  was  said,  that  suit  by  bill  depending,  and  bill  do-  ^'  ^®* 
pending  are  all  one ;  for  the  bill  is,  origo  ret  Sf  caput  secta^  4f  ^^s 
ienaminatur  a  principaliori  parte :    and  the  Attorney-General 
said,  that  where  an  original  writ  is  purchased  out  of  the  Chancery 
returnable  in  the  Common  Pleas,  or  King's  Bench,  in  such  case 
aher  the  writ  shall  be  returned,  the  writ  shall  be  said  pending 
from  the  day  of  the  (c)   teste  of  it     And  if  the  tenant  alien  W  2  |'*^  ^*- 
before  the  return,  and  after  the  teste^  it  shall  be  said  an  alien- 
ation pending  the  writ ;  or  if  the  defendant  purchases  another 
writ  before  the  return  of  the  first  writ,  it  shall  be  said  pur- 
chased pending  the  first  writ.     And  it  is  said  in  9  H.  6.  54. 
that  where  a  writ  of  covenant  {d)  is  purchased  to  levy  a  fine,  (d)  Cr.  El. 
and  before  the  return,  dedimus  poiestaf  recites  cum  breve  nostr'  ti77.  Cr.  Jar. 
de  conventione  pendeat  i  and  yet  the  writ  of  covenant  then  is  not 
^returned :  and  so  is  the  common  experience  at  this  day.  Fide    [  *  48  a.  ] 
^  E.  4.  11.  b.     If  {e)  a  Quarc  impedit  be  delivered  to  the  she-  («)  Br.  Prohi- 
riff in  the  court  of  Common  Pleas  to  be  executed,  it  is  pend-  Wtion,  10. 
ing  to  this  purpose,  that  the  plaintiff  may  have  a  prohibition  43"g."^i7^h. 
for  suit  for  the  same  cause  in  the  Spiritual  Court :  and  a  man  Pitz.  Pmhibi- 
roajr  purchase  his  original  writ,  and  at  the  same  tihie  a  writ  of  ^b[^'^\, 
{/)  estrepement.     Also  the  words  of  the  exception  were  ob-  J^^g  H.  s^  5!' 
served,  •*  sc,  whereof  any  suit  by  bill  is,  or  shall  be  commenced,  a.  Br.  Estrep- 
♦•  &€•  and  shall  be  depending  the  last  day  of  this  Parliament."  J^i^^J'^'^JJ,*^- 
In  which  this  word  (is)  is  to  be  intended,  depending    19  Feb.  s«8,s«9.  Com. 
which  was  the  first  day  of  the  Parliament ;     but  ("  shall  be  Dig.  Wa«te,     • 
oommetieed^)  ought  to  be  of  necessity  after  the  said  19th  day  ^*'- 
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of  Feb.  which  is  always  out  of  term.     And  because  it  appears 

that  the  makers  of  the  act  intended  that  the  putting  in  of  the 

bill  only  into  the  Star-chamber  after  the  19th  day  of  Feb.  and 

before  the  said  last  day,  should  be  said  depending :  and  so  it 

appears  that  the  said  words  in  the  preceding  branch,  sciU  "  de- 

"  pending  or  remaining  to  be  prosecuted,"  are  ail  one  in  effect; 

wherefore  it  was  concluded,  that  in  the  case  at  bar,  the  bill 

should  within  the  true  intendment  of  the  said  exception  be  said 

(i)  Postea,  43.  («)  depending.     And  so  it  was  resolved  by  the  Justices  on  a 

b.  '        conference  had  between  them.     And  thereupon  sentence  in  the 

^*  4^"'         Star-chamber  did  (6)  proceed  against  the  defendant  in  the  said 

bill. 


DRYWOOD'S   CASE. 


Pasch.  42  Eliz. 


In  the  Star-Chamber. 


Drywood  a  bill  in  the  Star-Chamber  for  a  riot,  on  the  death  of  the  plaintiff,  is  not  depend* 

r.  ing  norTemaining  to  be  prosecuted,  and  is  not  within  these  words  of  an  ex- 

AppLBTON.  ception  from  a  general  pardon  :  ''And  now  is  or  the  last  day  of  this  session  of 

Part  V.  a.         parliament  shall  be  there  depending  or  remaining  to  be  prosecuted.  '* 


S  Inst.  t34.       Drywood  was  plaintiff  against  Appleton  and  others  defendants 

in  the  Star-chamber  for  riots,  -znA  routs,  and  other  misdemea- 

Hard.  368.        nors;  which  bill  was  brought  before  the  last  general  pardon  in 

39  Eliz.  and  before  the  said  pardon  the  plaintiff  died.  And 
afterwards  the  Queen's  Attorney  informed  for  the  same  offences 
r*48b*l  against  the  defendants,  and  ^prosecuted  on  the  first  suit :  and 
now  a  great  question  was  moved,  whether  the  said  offences  were 
pardoned  or  not  by  the  said  general  pardon.  And  it  is  to  be 
known,  that  the  said  bill  was  brought  four  years  and  more  be- 
fore the  last  day  of  the  said  Parliament,  and  within  the  eight 
years.  And  the  doubt  was  conceived  on  these  words  of  the  ex- 
ception of  the  said  pardon,  scil.  "  and  now  is,  or  the  last  day  of 
**  this  session  of  Parliament  shall  be  there  depending,  or  remain- 
<*  ing  to  be  prosecuted  :*'  and  it  was  said,  that  although  this  suit 
was  not  defiending,  because  the  plaintiff  who  prosecuted  for  the 
a)Postea,5o.  Queen  (for  every  suit  in  the  Star-chamber  is  for  the  {a)  Queeo, 
».5i.a.  and  she  inay  pardon  it)  was f  dead;  yet  it  was  said  that  these 

tSit!ss8.'*     words  ("or  remaining  to  be  prosecuted".)  ought  to  havecon- 

t  Hard.  998.      stTuction  in  cases  where  no  suit  is  depending,  and  yet  may  be 

prosecuted ;  and  that  is  when  the  plaintiff  dies,  or  will  notpro- 


I- 


48  b.— p4d  a*  vaughan's  case.  99 

• 

secute,  then  the  Queen's  Attorney  may  prosecute  for  the  Queen. 
But  it  was  revived  by  the  two  Chief  Justices  and  the  Chief  Baron, 
that  the  said  offences  were  pardoned,  for  these  words,  *^  or  re- 
maining to  be  prosecuted,"  ought  to  be  construed,  ^'  to  be  pro- 
secuted by  the  party;"  and  tlie  said  words,  '<  remaining  to  be 
prosecuted,"  are  added,  to  remove  a  scruple  which  some  con- 
ceived, that  a  bill  should  not  be  said  depending  till  the  process 
be  returned,  although,  in  judgment  of  law,  the  bill  in  such  case  ^^n  ^^^^j^  ^^^ 
is  said  [a)  to  be  depending.  48.  a. 


VAUGHAN^S  CASE. 

Mich.  39  &  40  Eliz. 
In   the  King's  Bench. 


In  a  writ  of  entry  in  the  Qnibos  in  Wales,  the  defendant  pleaded  non  disseUicii,  Hal! 
and  pending  this  plea,  a  general  pardon  was  made,  by  which  all  fines,  amerce-  ^' 

ments,  contempts,  &c.  were  pardoned,  and  afterwards  the  issue  was  found   p«  ^l^'v  — 49  a 
for  the  demandant,  and  it  was  held  that  the  amercement  was  discharged,  and 
a  judgment  given,  $ed  n<m  inmisericordia,  quiapardonatur  was  affirmed  on  error, 
and  resolved. 

1.  The  original  cause  of  the  amercement  was  the  Throng  and  contempt,  and, 
these  being  pardoned,  the  amercement  is  pardoned.  2nd.  All  statutes  of 
jeofails  extend  to  Wales. 

*  lliere  shall  be  no  amercement  where  he  who  commits  the  wrong  confesses 
it,  and  obeys  the  king*s  writ.*    S.  C.    [Moore,  394.  Jenk.  Cent.  i*58.] 


In  a  writ  of  error  between  Hall  and  Vaughan  on  a  writ  of  entry  f.  n.  B.  i9i* 
in  ,the  Quibus  brought  in  Wales,   the  defendant  pleaded  non  Booth,  its, 
disseisivitj  and,  pending  this  plea,  the  general  pardon  in  35  £1. 
was  made,  by  which  all  fines,  amercements,  contempts,  &c.  were 
pardoned,  &c.  and  after  divers  continuances  the  issue  was  found 
for  the  demandant,  and  judgment  given,  sed  non  in  misericbrdiay 
quia  {a)  pardonatnr.     And  the  principal  error  which  was  assigned  («)  Lane,  7u 
was,  because  the  defendant  ought  to  have  been  amerced,  because 
the  general  pardon  did  not  discharge  the  amercement ;  for  it 
was  said,  that  the  wrong,  or  the  disseisin,  was  not  the  cause  of  (V)  8  Co.  6i  b. 
the  amercement,  but  the  delay  of  the  plaintiff;  for  if  the  de-  4  ^jj^b  Ifsand" 
fendants  come  (6)  the  first  day  and  render  to  the  demandants,  227.  Co.  Lit. 
they  shall  not  be  amerced,  as  14  E.  3.  Amerciament  16.  22  E,  126.  b.  Cr. 
3.  1  &  2.    8  R.  2.  TiU  Amerciament  26.  and  divers  other  books  p"w^.^i.  u. 
are  agreed.    And  a  case  was  cited  in  the  Common  Pleasi  M.  15  1  RolL  «is.  ' 
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116,117.  6E. 
S.  12.  a. 


Int.  The  cause 
of  the  amerce- 
ment, is  the 
nrrong  and 


(a)  1  Roll. « 15.  &  16  El.  where  a  Praeipe  was  brought  against  an  (a)  infiint, 
m.  a.*Moore  ®"^'  pending  ihe  plea,  he  came  of  full  age;  it  was  adjudged  he 
394. Vid.  1 1 H*.  should  be  amerced  for  the  delay:  as  it  was  urged,  after  his  full 
4. 12.  Kelw.      ^gg      gQ  ip  (hg  case  at  bar,  forasmuch  as  there  was  a  delay  as 

well  after  as  before  the  pardon,  and  the  amercement  was  wholly 

for  the  delay,   for  this  cause  the  pardon  did  not  discharge  it. 

But  the  court  resolved,  the  judgment  should  be  affirmed.     And 

in  this  case  these  points  were  resolved. 

1.  That  the  original  cause  of  the  amercement  in  the  case  at 
bar  was  the  wrong  and  contempt  of  the  tenant  that  he  did  not 
render  the  land  to  the  demsmdant,  as  he  was  commanded  by  the 

thetefiaiit**in      King's  writ;  and  although  the  amercement  cannot  be  imposed, 
not  leotiering    nor  the  Queen  intitled  to  it  before  the  judgment  (because  by 
[  •  49  b.  ]    the  judgment  the  wrong  is  discerned),  and  although  *the  pardon 
?tJ*ri!!l^-!  comes  before  the  judgment,  yet  the  (6)  original  cause  of  the 
"""""  ""    ""  amercement  being  pardoned,  the  amercement  itself  by  conse- 
quence is  pardoned,  as  in  Cole's  case  in  Plow.  Com.  401.  a.  And 
in  Quatermoigne's  case  in  37  {c)  H.  8.  21.  where  it  is  agreed, 
that  a  general  pardon  ought  to  be  taken  {d)  roost  beneficial  for 
the  subject,  and  most  strong  against  the  King. 

2.  It  was  resolved,  that  all  statutes  of  jeofails  extend  to  (^) 
Wales,  for  the  statute  of  27  {f)  H.  8,  hath  made  it  parcel  of 
England  ;  and  afterwards  the  judgment  was  affirmed.  Note ;  he 
who  commits  a  wrong,  and  at  the  (g)  first  confesses  it,  and  obeys 

t\i\^\7it6.  ^^^  King's  command  by  his  writ,  shall  not  be  amersed;  iovprU' 

denterfacity  qui  prcecepto  legis  obtemperat :  but  every  one  who 
commits  a  wrong,  and  being  commanded  by  the  King's  writ 
quod  juste  et  sine  dilatione  rcddaty  etc,  and  he  unjustly  maintains 
the  wrong  on  record  in  the  King's  Court,  and  with  great  delay, 

H^^rf^^srn*      compels  the  demandant  to  recover  it  by  course  of  law,  peccaium 

Co.Vit*.i«6.b.  P^ccato  additf  qui  culpa  quam  fecit  patrocinia  defensionis  a^/ungit; 

Moor,  394.599.  and  therefore  be  shall  be  amerced  (a). 

Cr.Jac.!?07. 

Cr.  £1. 72.  Jenk.  Cent.  258.  (c)  Cr.  El.  72.  37  H.  6.  21.  (d)  Latch, 22.  82. 141.  Godb.  288.  6  Co. 
79  b.  Postea,  50.  a.  Kelw.  198.  a.  {e)  2  Balst.  54.  3  Keb.  405.  (/ )  27  H.  8.  c.  26.  2  Bitlst.  54. 
2  Sand.  40.  Plowd.  126.  b.  Vaugh.  396.  {g)  Co.  Lit.  126.  b.  8  Co.  61.  b.  2  Sand.  227.  Cr.  KI.65. 
1  Koll.  212.  Cro.  Car.  564.  Plowd.42.  b. 


demandant,  as 
coromanded 
by  the  king's 
writ 


2nd.  All  sta- 
tutes of  Jeofails 
extend  to 
Wales. 


Antea,  47.  a. 
6  Co.  13  b. 
Latrh,  81. 
Palmer,  412. 
3  Inst.  'i96. 


(a)  "  In  very  ancient  times  amercements 
'*  were  a  considerable  object  in  our  law,  as  ap- 
"  pears  by  the  great  charter's  prohibiting  their 
**  ezorbitgncyy  and  the  writ  of  tnoderuta  mitteri- 
*'  cordia  for  relieving  against  excessive  amerce- 
'*  menu  in  courts  not  being  of  record,  F.  N.  B. 
**  75,  a.  But  so  imr  as  regards  amercements  on 


'*  judgments  in  civil  suits  in  the  king's  courts  of 
<*  record,  tbey  have  long  since  been  mere  form. 
*'  Yet  in  Lord  Coke's  time  it  was  error  to  omit 
'*  the  entry  of  them.  Now  indeed  by  16  6^  17 
"  Cha.  2.  c.  8.  such  an  error  is  amendable." 
Hargr.  n.  i.  Co.  Litt  127,  a. 
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WYRRAL'S  CASE. 


HU.  41  Eliz. 


In  the  Exchequer. 


A  0BIIBRAL  pardoo  excepts  debts  due  to  the  Qaeen,  and  also  excepts  all  debts,    Wtbbal's 
&C.  forfeited  by  reason  of  outlawry,  and  whereof  any  grant,  &c.  had  been   Case. 
made  to  any  person.     By  these  exceptions,  a  debt  originally  due  to  a  subject,  ^**''  V.— 49  b. 
as  where  the  conusee  in  a  statute  staple  is  outlawed,  is  not  excepted. 


HiL.  40  Eliz.  Rot.   188.  the  case  was  such;  Thomas  Wyrral  slnstss4. 

and  Jasper  Bosvile  were  bound  to  Henry  Thwaits  in  a  recog^ 

nizanceinthe  nature  of  a  statute-staple  15  Feb.  35  El.  of  600/. 

And  afterwards  the  said  Thwaits  was  outlawed  in  the  county 

of  York,  8  Octob.  38  El.  and  afterwards  the  general  pardon 

at  the  last  Parliament  39  EU  was  made.     And  whether  this  debt 

was  pardoned  or  not  was  the  question  now  in  this  term  in  the 

Exchequer.     And  it  consisted  on  two  exceptions   in  the  said 

pardon,  sciL   *^  And  also  accept  out  of  this  pardon  all  debts 

<<  which  were  or  be  due  to  our  sovereign  lady  the  Queen,  8cc. 

**  or  to  •any  to  her  use,  by  any  condemnation,  recognizance,    [  *  50  a.  ] 

**  obligation,  or  otherwise,  &C     And  also  except  out  of  this 

**  pardon,  all  goods,  chattels,  debts,  actions,  and  suits  already 

•*  forfeited,  &c.  by  reason  of  any  outlawry,  and  whereof  her 

**  Majesty  by  her  Highness's  letters  patent  hath  before  the  last 

**  day  of  this  present  session  made  any  grant,  covenant,  or  pro- 

**  mise  to  any  person  or  persons."     And  it  was  resolved,  that  by 

the  last  exception  it  is  proved,  that  the  intention  of  the  Queen  («)  Liu  Rep. 

was  not  to  include  {a)  debts  which  accrued  to  her  by  outlawry  fv,*  A^Je^  49?* 

within  the  first  exception;  for  there  is  a  special  saving,  and  in  b.  &eiw.  Ids* 

a  special  manner  for  them  by  the  last  exception.   Also  the  gene-  ••  ^'  ^  ^o.  79. 

ral  pardon  is  to  be  taken  most  {b)  beneficially  for  the  subject,  q^.  lii.  Oodb. 

and  most  strong  against  the  Queen.  9BB, 
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Part  v.— 50  &.—50  h. 


BIGGIN^S    CASE, 


Trin  41  Eliz. 


In  the  King's  Bench. 


filRGBO- 
KOIOM 

V. 

Biggins. 
Part  V 50  a. 


The  Qnecn  may  pardon  the  burning  of  the  hand  in  an  appeal,  and  this  discbarget 
the  imprisonmeot.    S.  C.  [Moor,  571.  Cro.  Eliz.  632.  682]. 


3  Inst.  1 14. 
Rep.  Q.  A. 

S54. 


In  appeal  (a)  between  Shugborough  and  Biggins,  the  defendant 
was  found  guilty  of  manslaughter ;  and  the  question  was,  if  the 
Queen  might  pardon  the  burning  of  the  hand.  And  it  was  ob- 
jected, that  the  appeal  is  at  the  suit  of  the  party;  and  now  by 
the  statute  of  4  H.  ?•  cap.  IS.  the  burning  of  the  hand  is  parcel 
of  the  punishment.  As  if  it  was  enacted}  that  he  who  is  attainted 
in  an  appeal  of  Mayhem,  shall  have  judgment  of  death ;  in  that 
case  if  one  was  attainted  in  an  appeal  of  Mayhem,  the  Queen 
could  not  pardon  the  execution  of  death,  because  it  is  the 
puniiihment  of  the  oiFence  at  the  suit  of  the  party.  But  on 
conference  had  with  divers  other  justices,  it  was  resolved,  that 
the  Queen  might  (a)  pardon  the  burning  of  the  hand  in  an  ap- 
peal, and  that  for  two  reasons. 

1 .  It  appears  by  the  said  statute  of  (b)  4  H.  ?•  that  at  the  com- 
mon law  a  man  who  had  once  had  the  benefit  of  his  (c)  clergy 
should  have  it  again,  and  so  in  infinitum ;  *which  was  remedied 
by  the  said  act;  so  that  the  burning  of  the  hand  was  to  no  other 
purpose  but  to  {d)  signify  to  the  judge  whether  he  had  had  his 
clergy  before  or  not. 

2.  The  burning  of  the  hand  is  not  any  (e)  parcel  of  the  judg- 
ment, for  then    ttie  Queen  could  not  pardon  it,  becaiise  the 

the  judgment,  plaintiff  hath  interest  in  the  judgment;  and  for  this  cause  the 
r  M)  sfii  ^"^^  ^^  Mayhem,  which  was  put  on  the  other  side,  was  well 
pi.  86.  Raym*.  agreed.  And  so  the  doubt  in  Ellen  Lamb's  case,  3  El.  Dyer 
S70.  Hob.  294.  201,  (/)  and  202.  and  in  Musgrave's  case  in  9  El.  Dyer  {g)  261. 
Vlnll  ^37  ^^'^  explained.  But  there  it  is  said,  that  the  Queen  cannot  par- 
Cr.  El.  465*.  tlon  the  imprisonment,  for  that  is  parcel  of  the  execution  of  the 
632.682.  plaintiff  in  the  appeal.     And  Taverner's  case,  15  El.  Dyer  {h) 

13^  Rav'm.*370  ^'^^'  ^^^  agreed  by  all,  that  the  Queen  may  pardon  the  corporal 
Stanf.Cor  124.  punishment  in  case  of  (i)  forgery,  because  all  suits  in  the  Star- 

c.  Hob.  294. 

(e)  Stanf.  Coron.  124.  r.  (d)  Raym.  370.  Hob.  294.  («)  Raym.  370.  Hob.  294.  (/)  Dyer,  201, 
202.  pi.  67y  68.  Cr.  El.  602.  3  Inst.  237.  {g)  Cr.  El.  465.  '  Dyer,  261.  pi.  26.  {h)  2  Inst.  200. 
(i)  Moor,  671.  Cr.  El.  682. 


At  common 
law  clergy 
might  be  had 

[  *  50  b.  ] 

ad  infinitum. 


The  bnrning  of 
the  hand  is  not 
ary  parcel  of 


(a)  Appeals  of  murder,  felony,  and  other  offencas  are  abolished  by  stat.  59  Geo.  3.  c.  46. 
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chamber  are  but  informations  for  {a)  the  Queen,  although  the  («)  Antea,  48. 
suit  be  exhibited  by  the  party  ;  and  the  Oucen  may  pardon  any  ^'  2*InsT'238. 
offence  for  which  any  subject  complains  there.     But  if  Taverner 
had  been  attainted  at  the  common  law  in  an  action  of  (6)  forgery  (h)  Moor,  571. 
of  false  deeds,  there  the  Queen  could  not  have  pardoned  it.     2. 
It  was  objected,  that  although  the  Queen  may  pardon  the  burn- 
ing of  the  hand,  yet  the  defendant  might  be  imprisoned  at  the  (c)  Raym.sro. 
suit  of  the  party;  for  before  the  statute  of  (c)  18  EI.  cap.  7.  the  ^f- Jar.  430, 
King  might  in  case  of  indictment  of  manslaughter  pardon  the  «Voll.  22*. 
imprisonment,  as  appears  in  {d)  15  H.  7*  9-  &•  but  not  in  appeal.  Hob.  294. 
And  by  the  statute  of  18  El.  they  cannot  deliver  the  prisoner  ^^-  i»o.a.  b. 
before  he  be  burnt  in  the  hand.     But  it  was  resolved,  that  for-  The  bnrning 
asmuch  as  it  was  enacted  by  the  said  statute  of  18  El.  that  after  o^f^ehand 
clergy  allowed,  and  burning  in  the  hand,  the  prisoner  should  be  charged,  the 
presently  at  large,  and  delivered  out  of  prison,  which  act  was  party  shall  be 
resolved  to  extend  as  well  to  the  case  of  appeal  as  to  the  case  of  ^|>cjiarged  of 
indictment ;  and  the  Queen  now  hath  pardoned  the  burning  of  ment. 
the  hand ;  for  this  cause  the  burning  of  the  hand  being  dis- 
charged, the  party  also  shall  be  discharged  of  his  imprisonment  g'^^roen/s?"" 
by  good  construction  of  the  same  act;  otherwise  the  party  would  Br.  Coron.  5S. 
be  lawfully  discharged  of  his  punishment,  and  yet  remain  per-  Br.  Charter  dc 
petually  in  prison,  which  never  was  the  intent  of  the  makers  of  ^^^^'^y^^' 
the  Act.     And  thereupon  Biggins  was  discharged  (b). 

[See   Lord  Chief  Justice  Holt's  Ajiignment  in  the  Case  of  the  Queen  and  Plomer.    Keel- 
ine*8  Reports. 

"  And  yet  at  common  law  it  seems  clear,  that  the  King  could  not  pardon  any  part  of  the  pa 
mxhment  in  an  appeal  (though  the  appellant  himself  might),  because  a  civil  prosecntion,  and  the 
King  could  not  pardon  an  otfence  against  a  particular  person."    See  Raym.  570,  &c.    Ibid,  Rgp, 
Q.  A.  235.]     Note  to  former  Edition. 


(b)  In  Moor,  571.  S.  C, it  is  said  that  the  "of  the  judgment.''    Vid.  Rex  v.   Burridge, 

jongmentof  the  Court  was,  that  it  could  not  be  3.  P.  Willms.  439.,  and  as  to  bnrning  in  the 

pardoned,  and  in  Croke's  Report  the  Court  is  hand,  19  Geo.  3.  c.  74.    4  Blac.  Comm.  379. 

said  to  have  been  equuliy  divided.    In  Lutikun  And  vid.  6  Geo.  4.  c.  S5.  §  2.    that  offenders 

V.  Lopez f  1  Strange,  530.    Eyre,  J.,  observes,  convicted  of  clergyable  felonies  enduring  the 

**  I  much  question  whether  that  case  of  the  ap-  punishment  adjudged,  such   punishment  shall 

*'  peal  be  law,  for  the  burning  the  hand  is  pai-t  have  the  effect  of  burning  in  the  hand. 


HALL'S    CASE. 

Trin.  2  Jac.  1. 
In  the  Common  Pleas. 


Scrw  in  the  Ecclesiastical  Court  pro  sahtte  aninufy  or  for  reformation  of  manners   Cooke 
between  party  and  party,  may  be  pardoned  by  the  king ;  but  not  suits  where  ^« 

the  plaintiff  has  an  interest  and  property  in  the  thing  io  demand.  ^^^  V.— dl  a. 
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Bi  b.  FABE*B  CASE.  |05 


beeaoblmiaed  before  tbe  sentence,  diere  the  pardon  luid 
cherged  the  whole,  for  then  the  court  could  not  have  proceeded 
to  any  sentence  of  the  principal,  and  by  consequence  not  of  tbe 
ooets,  which  are  but  accessary. 

4.  Although  the  defendant  hath  (a)  appealed,  by  which  the  ^  ^!2b^^^ 
sentence  to  divers  purposes  (by  the  opinion  of  the  doctors  of  the  diM^rge'the 
spiritual  law)  is  suspended,  as  appears  in  (6)  27  H.  6.  Gard.  costs, aithoagh 
118.  fi  R.  2.  Qmot^  impedit  143.   1  H.  7.   12.     2  Mar.  (c)  105.  ^j^®^!^'^? 
yet  by  the  first  sentence  the  party  (notwithstanding  tbe  appeal)  from^S^sen- 
nad  an  interest  in  the  costs,  which  could  not  be  discharged  by  tence. 
the  King's  pardon.    And  therefore  as  to  this  purpose  the  first  /^n^co.  i8.b. 
sentence  is  not  suspended  by  the  appeal.     And  afterwards  a  Paim.4is. 

consultation  was  granted  for  the  costs.  ^  Bulst  rs. 

^  1  Roll.  Rep. 

226.  2  Jones,  67.  3  Keb.  282.  Or,  El.  460.    (fr)  Cr.  El.  460.    (#)  Dyer,  105.  pL  17. 

[See  1  Salk.  583,  384.  **  whether  a  conviction  of  deer-ttealiog  was  pardoned  bj  an  act  of 
**  general  pardon."]     Note  to  former  Edition. 


PAG  E'S    CASE, 

Mich.  29  &  SO  Eliz. 
In  the  Exchequer. 


^"  office  to  entitle  the  queen  to  the  freehold  lands  of  an  alien,  most  be  by  commission   Qusaa 
Under  the  great  seal,  and  sach  office  is  an  office  of  entitling  which  vests  the  *• 

^late  and  possession  of  the  land  in  the  qaeen,  where  she  had  but  a  right  or   p^'v._Ke 
title  before.    The  same  of  a  purchase  by  the  king's  Tillaln  or  by  a  body  cor- 
lioratCy  or  person  attainted  of  felony. 

^D  office  of  insitraction  which  is,  when  the  estate  is  in  the  king  before,  bot 
the  particolarity  of  the  land  doth  not  appear  on  record;  as  in  case  of  one  at- 
tainted of  high  treason,  king's  tenant  attainted  of  felony  and  dying,  &e,  may 
be  under  the  Exchequer  seal. 

An  office  is  insufficient,  where  it  does  not  appear  what  authority  the  commis- 
sioners had,  bot  generally  inquisitio  eapta  ife.  coram,  etc.  virtMie  ctfjuidam  com- 
mitnouis  ei$  Uirectig. 

In  the  case  of  an  alien,  person  attainted  so  long  as  he  lives,  king's  villain, 
slienalion  in  Mortmain,  condition  broken,  &c.,  the  freehold  is  not  vested  in 

^     the  king  until  office  found  under  the  great  seal. 

*  Alien  and  subject  purchase  land  to  them  and  their  heirs,  they  are  joint-te- 
nants, and  the  survivor  shuU  hold  place  till  office  found.* 

Neitlier  an  exemplification  nor  a  constat  was  pleadable  at  common  law. 
The  statute  13  Elia.  extends  to  all  patents  whatsoever,  and  by  force  of  it  the 
patentee  may  plead  the  exemplification  or  coiutai  of  the  enrollment  of  his  owa 
letters  patent. 

*  An  exemplification  and  an  inspiximia  are  all  one.* 

*  A  constat  cannot  be  had  without  an  affidavit ;— an  tiifpeartaMf  may.* 

*An  ianatcscimMt  and  a  cidimMi  are  all  one,  and  are  alwayt  of  a  cbarter  of 
fcofi'ment  or  tome  other  inatnmieBl  not  of  record.* 
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Part  v.— ^2  a— 52  b. 


l8t.  An  office 
foand  by  force 
of  a  cotnmls- 


In  an  information  against  Page  and  his  wife  for  intrusion  (a) 
into  certain  houses  in  Lynn-Regis  in  the  county  of  Norfolk,  on 
demurrer,  the  case  was  such ;  Indy  seized  of  the  said  houses  in 
fee,  held  in  socage,  by  his  will  in  writing  devised  them  to  his 
wife  (now  the  wife  of  Page,  who  was  an  alien  born),  and  before 
the  death  of  Indy,  the  Queen  by  her  letters  patent  under  the 
great  seal  made  the  said  woman  a  denizen,  and  afterwards  Indy 
died ;  and  the  said  letters  patent  under  the  great  seal  were  cor- 
rupted and  rased  in  the  Teste^  so  that  now  as  they  were  rased 
and  corrupted  they  bore  Teste  after  the  death  of  Indy,  and  upon 
that  Page  and  his  wife  got  an  exemplification  of  the  enrolment 
of  the  letters  patent  in  the  Chancery  under  the  great  seal,  which 
was  with  the  true  Teste  according  to  the  truth.  And  afterwards 
an  office  was  found  before  certain  commissioners,  by  force  of  a 
commission  directed  to  them  under  the  Exchequer-seal,  by  which 
it  was  found  that  the  said  woman  was  an  alien  born,  &c.  And 
in  this  case  these  four  points  were  resolved  by  Sir  Roger  Man- 
wood,  Chief  Baron,  and  the  whole  Court  of  Exchequer. 

1.  That  the  office  was  insufficient  and  void  for  divers  causes. 
1.  Because  an  office  found  by  force  of  a  commission  under  the 
sion  under  the  Exchequer-seal  is  not  sufficient  to  intitle  the  Queen  to  the  lands 
Exchequer-  of  an  alien  born:  for  there  are  two  manner  of  (a)  offices;  one 
ficicnt  to  enti-  ^^^  ve%is  the  estate  and  possession  of  the  land,  &c.  in  the  Queen, 
tie  the  queen"'  where  she  had  but  a  right  or  title  before,  and  that  is  called  an 
to  the  lands  of  Qffice  of  intitlinit :  as  in  case  of  a  purchase  by  an  alien,  or  the 

an  ahen  born.  ....  .n   .         '^  i  i      i  ^  i«  •     • 

What  is  an  of-    Kings  viUam,  or  by  any  body  corporate  or  politic  m  mortmain 

ficeofenti-       or  by  a  person  attainted  of  relony  (b),  4*  sic  de  similibus:  and 

°^'  such  office,  which  concerns  fee  or  [b)  freehold,  ought  to  be  by 

[  *  52  b.  ]    force  of  a  commission*  under  the  great  seal  of  England.f  There 

^JJ***^**  caj\ed  is  another  office,  and  that  is  called  an  office  of  [c)  instruction, 

and  that  is  when  the  estate  of  the  land,  &c.  is  lawfully  in  the  K. 
before,  but  the  particularity  of  the  kind,  &c.  doth  not  appear  of 
record,  so  that  it  may  be  put  in  charge.  As  if  one  be  (d)  at- 
tainted of  high  treason,  all  his  lands,  &c.  are  presently  by  the 
Stat  of  3S  H.  8.  c.  £0.  in  the  King:  or  if  the  King's  tenant 
commits  felony  and  is  attainted,  and  dies,  in  these  and  the  like 
cases  the  estate  of  the  land  without  any  office  is  in  the  King : 
but  it  doth  not  appear  to  the  Court  of  Exchequer  of  what  lands 
the  person  attainted  was  seised,  at  the  time  of  his  attainder  or 
after;  and  if  that  be  found  by  office  by  force  of  a  commission 
under  the  Exchequer  seal,  it  is  a  sufficient  record  to  instruct 
the  King  of  the  certainty  of  the  land,  &c.  by  which  it  may  be 
put  in  charge. 

2.  It  was  resolved,  that  the  (e)  office  was  insufficient^  because 
it  doth  not  appear  what  authority  the  commissioners  had,  but 

of  the  commis-  generally,  inquisitio  captOj  Sfc,  coram,  S^c.  virtute  cttjusdam  com* 

tioncrs  is  in- 

anfficient.  (a)  Hob.  231.  Cr.  Car.  173.  IJones,  217.  God  b.  312.  325.  2  Roll.  Rep.  322,  3-12* 
Lane,  43.  1  Balst.  34.  10  Co.  115.  a.  (6)  Hob.  231.  Cr.  Car.  173.  Postea,  56  b.  bnt  otherwise, 
if  it  concerns  a  cbattle  or  lease  for  years.  1 12  East,  111.  (c)  Godb.  312.  Moor,  293.  (d)  1  Co. 
42.  a.  Co.  Lit.  2.  b.    («)  1  Roll.  Rep.  S95.  Cr.  Car.  461.  Doct.  pladt.  79. 


an  office  of  in- 
structioD. 


2nd.  An  office 
not  shewing 
the  authority 


(a)  \id.  ante  notes  (a.),  (c).  Porter's  Cote,  1  (b)  So  in  case  of  Choses  in  Action  belonging 

Rep.  16.  a.  b.  Vol.  i.  p.  39, 40,  and  note  (i.  2.)  to  any  alien  enemy,  bat  an  inqoUition  after 

Case  of  AUm  woods,  1  Rep.  42.  a.  Vol.  i.  p.  peace  conies    too  late,    Attomeff-Cttm^  v. 

106.  R^eedfti  oiKf  Iftal0f,  Parker,  267. 
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missianis  eis  direcfy  and  for  divers  other  gross  imperfections  the 
office  was  adjudged  insufficient* 

3.  It  was  resolved,  that  in  the  case  of  an  alien  (a),  person  *'**'»  ^°  *^® 
attainted,  so  long  as  he  lives,  the  King's  villain,  alienation  in  alien,  &c.  the 
mortmain,  condition  broke,  alienation  contra  fomi  coUationhy  freehold  is  not 
and  the  like,  the  inheritance  or  freehold  of  the  land  is  not  vested  J[^^®^^  *Ji® 
in  the  King,  till  (6)  office  found  under  the  great  seal,  for  that  is  found. 

an  office  of  intitling.     Vide  85  £.  3.    ViUenage  22.  8  E.  4.  4. 
9  H.  7.  2.     Mortmain^  2  H.  ?.  8.    Condition^  29  H.  8.    Charter 
de  Pardon  B.  59.     Tlie  King's  tenant  attainted  of  felony,  7  £•  4. 
£9.  &  11  H.  4.  26.     If  an  alien  and  a  subject  born,  purchase  Alien  and  sub- 
lands  to  them  and  to  their  heirs,  they  are  joint-tenants,  and  shall  •'^^V°'J?iV*^ 
join  in  an  assise,  and  till  office  found  the  survivor  shall  hold  found  the^sui^ 
place.     Plow.  Com.  Nichol's  case,  fol.  477*  and  11  Eliz.  Dyer  ^ivor  shall 
283  (c).     Alien  born.     Vide  Stanf.  Prarogat.  Regis,  cap.  18.  "><>*dplace. 
fat.  53.    (c). 

4.  The  great  question  of  the  case  was,  whether  the  defendant  4tb.  Whether 
should  plead  the  said  {d)  exemplification  of  the  inrolment  of  the  *^®  Ij^*^?*^*?* 
said  letters  patent  of  denization  by  force  of  the  stat.  of  3  E.  6.  the"  xempHfi. 
c.  4.  or  13  £1.  c  6.     And  it  was  objected  that  neither  an  exem-  cation  of  the 
plification,  nor  a  constat  of  any  letters  patent  were  pleadable  at  the°lett*°'  ^ 
the  common  law;  for  as  it  appears  by  the  preambles  of  both  tent.         ^*" 
statutes,  that  this  case  of  denization  was  out  of  the  words  of  both  r  v  j^^^ 
Stat,  for  the  words  of  the  purview  of  the  stat  of  3  E..(^)  6.  are,  Co.  Lit.«.b.  * 
**  All  and  every  person  or  persons,  bodies  politic  or  cbrporate,  Hob.«3i. 

**  which  lawfully  shall  or  may  claim  by  force  of  any  patent  made  ^  Ves.lJsa.^ 
"  since  4  Feb.  27  H.  8.  &c.  and  all  other  that  noW  have,  or  here-  (6)i  Jones, 78, 
"after  shall  have  any  good  or  lawful  estate,  right,  title,  rent,  79.Moor, SJ6. 
**  profit,  8cc.  o\^  in,  to,  or  out  of  any  lands,  tenements,  heredita-  ^^|^  31^*1  Leon. 
"  ments,  or  offices  under  any  such  patentee  or  patentees,  &c.  47.  Ooldsb.  i29.* 
"shall  and  may,  &c.  make  and  convey  to  themselves  title, &c.  1?***«^^^" 
"  unto  the  *said  honours,  lands,  tenements,  offices,  tod  other    r  ♦^53  «'  i 
"  the  premises,  &c.  by,  from  or  under  the  said  patentees,  or  any  ^^  Hardr.iis. 
"  of  them,  8cc.  by  shewing  forth  of  any  exemplification  or  constat  Co.  Lit.  225.  b. 
"  of  the  roll,  &c."    And  in  the  case  at  bar,  the  woman  doth  (*)  2  Inst.  «8«. 
not  claim  any  estate,    right,    title,    &c.  of   or   in   any  lands, 
tenements,  &c.  by  force  of  any  letters  patent,  but  only  to  be 
made  denizen,  which  extendeth  only  to  ability  and    capacity  of 
her  person,  and  not  to  any  lands,  tenements,  nor  unto  any  thing 
issuing  out  of  them.     And  it  was  objected,  that  this  case  was 
out  of  the  stat.  of  13  Eliz.  cap.  6.  for  the  letter  of  that  is,  **That  t  Iiiflt,S82. 
**  all  and  every  patentee  and  patentees,  their  heirs,  successors, 
*^  executors,  and  assigns,  and  all  and  every  other  person  and 
<<  persons,  having  by  or  from  them,  or  any  of  them,  or  under 
"  their  trtle,  any  estate,  or  interest  of,  in,  or  to  any  lands,  tene- 
ments, hereditaments,    or   other   thing   whatsoever   to  such 
patentee  or  patentees  heretofore  granted,  &c."     By  which  it 
appears  for  the  reason  aforesaid,  that  he  who  claims  to  be  made 
a  denizen  is  out  of  these  words ;  also  the  statute  doth  intend 

^c)  If  an  alien  tenant  in  tail  suffer  a  recovery  time  the  King's  title  accmed,  so  as  to  avoid 

before  office  found,  the  recovery  is  good  and  mesne  incumbrances,   and  so  as  to  entitle  the 

will  bind  him  in  the  remainder,  Anon.  4  Leon.  Ring  to  the  profits,  but  not  to  grant.  Stamfor4, 

84.  jOouldes.  102.    Vid  n.  2.  Co.  Litt  180.  b.  Pr.  54.    Doe  v.  RedfearUf  12  East,  9^. 
But  an  office  of  instruction  will  relate  to  the 
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•och  hereditamentf  or  thing  only,  as  may  be  assigned  or  tranis- 

ferred  over,  which  appears  by  die  said  words.     <<  And  all  and 

**  every  person  and  persons  having  by  or  from  them,  &c.  any 

^'  estate,  &c.  o^  in,  or  to  any  lands,  &c.  to  such  patentee,  &c. 

**  granted."     But  when  the  Queen  by  her  letters  patent  makes 

one  a  denizen,  it  is  individnal  and  incident  inseparable  to  the 

person  of  him  who  is  made  denizen,  which  cannot  be  transferred 

over;  and  therefore  this  case  is  out  of  the  said  act:  but  it  was 

thereunto  answered  and  resolved  by  the  court : 

By  t^^com.  |^  That  it  was  true,  that  neither  an  exemplification  nor  a 

vdthier  an  m'  ^^^^^^  w&s  pleadable ;  and  to  be  shewed   to  the  court  at  the 

empiificadoo    common  law,  because  they  were  but  the  f  tenor  of  the  inrolment, 

wBfDlMSlue   *^^  ^^  tenor  of  a  reconi  is  not  pleadable  by  the  law.     And 

with  this  the  preamble  of  both  the  said  statutes  agrees,  and  the 
statute  of  6  R.  2.  cap.  4. 
^^V^d  ^'  ^^  ^^  resolved,  that  the  said  act  of  IS  Eliz.  did  extend  to 

to  the  letters  ^®  ^^^  letters  patent  of  denization ;  for  it  was  a  great  question 
patent  of  deni-  conceived  on  the  said  act  of  3  E.  6.  whether  the  patentee  him- 
ntion.  ^\f  might  plead  the  exemplification  or  constat  of  the  inrolment 

Carth.138.  of  his  own  letters  patent  by  reason  of  the  said  words  in  the  body 
Co.LitSf5.b.  of  the  act,  *<  Shall  and  may,  &c.  make  and  convey  to  themselves 

P^'et^^'      **  ^^^'  "°^  ^^  ^*^  honours,   lands,  t^iements,  &c.  by, 

tSeeiSmlk.  ^  from,  or  under,  the  said  patentees,  &c/'  So  that  by  the 
660.98aik.       words  of  the  act,  the  patentees  themselves  were  left  to  the  com- 

Ihs! SB^t^'  ™^  ^^^'  ^^  *  ^'"^  ^y®^  ^^^'  ^'^  ^^^'  Wrothe's  case ; 
34.  for  the  remedy  whereof,  the  said  act  of  IS  Eliz.  was  made,  which 

Py.i^.pl.19.  is  more  liberal  and  beneficial  than  the  said  act  of  S  E.  6.  for 
^V^^if  K*  n'  ^^^  ^y  ^^Pi*^^  words  extends  to  all  patents  whatsoever,  with- 
Q  Ren  Q  A  *^^  ^^^  restraint:  for  it  was  resolved  that  *these  words,  *•  All 
97.      *    *    '  M  and  every  patentee  and  patentees,  their  heirs,  successors,  exe- 

'*  cutors,  and  assigns,"  is  a  distinct  clause  of  itself,  and  extends 
to  all  lexers  patent  whatsoever,  either  concerning  lands,  &c 
or  persons,  &c.  or  any  thing  or   matter  whatsoever.     For  in 
the  next  clause   the   words    are,   **any   lands,   tenements,  or 
'^  hereditaments,  or  any   thing  whatsoever."    And  afterwards 
towards  the  end,  <<  as  shall  and  may  serve  to  and  for  such  title, 
**  claim  or  matter;"  and  therefore  this  act  doth  extend  to  letters 
patent  of  creation  of  {a)  dukes,  marquisses,  earls,  viscounts, 
barons.     Also  to  pardons  of  treasons,  felonies,  &c.  outlawries. 
Also  to  par-      infranchisements  of  villains,  and  all  other  letters*  patent  which  at 
SOD,  felonies,     the  time  of  the  exemplification  or  constat  are  in  force,  not  law- 
dec,  and  nil       fully  surrendered,   or   cancelled,   concerning  any  inheritance, 
*^  tentVtar      freehold  or  chattels,  or  any  other  thing,  or  matter,  real,  personal, 
u>rce  concern-  OT  mixed  whatsoever.     Vide  the  opinion  of  Mervin  in  {b)  32  H. 
ing  any  natter  8.  Tit.  Patents  Br.  that  a  constat  was  pleadable  at  the  common 
whatever.         j^^^  j^^^  ^^^  ^^^  inspeximus.     And  the  opinion  of  (c)  Fisher,  12 

H.  7*  12.  b.  Sf  vide  lib.  iutrationiAm^  aid  granted  on  pleading  of 

a  constats    But  by  this  resolution  you  will  better  understand  the 

law  in  these  cases. 

Note.  Differ-        Note,  reader,  forasmuch  as  the  said  acts  of  3  E.  6.  &  1 3  Eliz. 

eaoe  between    extend  to  make  an  exemplification  or  constat  of  the  inrolment 

^jj**"^*^     <if  letters  patent  pleadable,  it  is  requisite  to  show  you  the  dif- 

cMMlef,  sigidficatioa  of  the  words  m&ptximus^  inAot€$ekmUt€t  tidimw.  (a)  Boct.  pit.  SIS.  (6)  Palm. 
ST.  Br.  PatenU,  97.  Br.  N.  C.  I9f .    (c)  Palm.  62.  Br.  PatenU,  SS. 
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ference  between  an  exemplification  and  constat^  and  the  signifi- 
cation also  of  those  words  by  which  letters  patent  or  commonly 
called  (a)  Inspeximus,  Innotesdmusj  et  Vidimus :  and  it  is  to  be  ^^  ^^^' 
known,  that  an  Exemplification  and  an  Insperimus^  as  Bnlnnote- 
seimus  and  Vidimus  are  all  one :  an  Inspeximus  or  exemplifica- 
tion begins  in  this  form ;  Eliz,  Dei  gratia^  etc,  omnibus^  etc.  iri' 
speximus  (6)  irrottdamenf  quarund*  literar'  paten* ^  etc.  and  recites  (j)  s  Co.  8.  •. 
them  de  verbo  in  verb\  and  concludes  in  such  form,  Nos  autem 
tenorem  titerarum  paten%  pnecC^  etc,  ad  requisitionem  A,  B,  duximus 
exemplificand*  per  pnesentes.     In  cujus  rei  testimonium^  etc.    And 
it  is  called  Inspeximus^  because  it  begins  after  the  King's  style 
with  this  word  Inspeximus :  and  it  is  called  exemplification  a  re 
ipsdj  because  the  record  is  thereby  exemplified,  as  appears  by 
the  end  of  it,  duximus  exempUjkand*  per  presentes.  And  a  Constat 
after  the  King's  style  begins ;  Constat  nobis  per  inspection*  BjoC 
Cancet  nostne  quod  Dom*  Henritf  nuper  Rex  Anglite  octaxf  pater 
nosier  pracharissimus  literas  suas  patentesjieri  fecit  in  h<ec  verba : 
Henruf  Dei  gratia^  etc,  and  recites  all  the  letters  patent  de  verbo 
in  verbum,  and  concludes,   Nos  autem  pro  eo  quod  litene  patentes 
pradsc^  sunt  casualiter  amissae,  sicut  A,  B.  nobis  in  CanceV  nostra 
personaliter  constitute  sacrament  pnestitit  corporale,  et  quod  ipse 
literas  prcetCy  si  eas  impostet^  reperit^  contigeritj  nobis  in  CancelC 
nostr^  freed!  restituerit  ^cancelland*  tenorem  irrotulamenf  prcedf  ad   [  ♦  54  a,  ] 
requisitionem  J,  S.  duximus  exemplifit!  per  pnesentes.    In  cujus^  S^c, 
And  it  is  called  a  Constat^  because  after  the  King's  stvXe  it  begins 
with  this  word  Constat.     And  it  is  to  be  observed,  that  bv  none 
of  them  any  thing  is  exemplified,  but  the  tenor  of  the  record. 
Also  by  that  it  appears,  that  a  man  cannot  have  a  Constat  without  A  coiu^af  can- 
an  affidavit,  as  by  the  form  of  the  Constat  appears*    But  an  ^^i^hootanaf- 
Inspeximus  may  be  obtained  without  affidavit     An  Innotescintus  fidavit,  bat  an 
or  Vidimus  are  all  one,  and  are  always  a  charter  of  feoffinent,  or  ««»/>«**»»« 
some  other  instrument  which  is  not  of  record ;  and  the  Innate-  ^^^' 
seimus  begins  in  this  form;  Regina,  Sfc.  omnibus^  Sfc,  Inspeximus  \}^^^^ll^  b 
quoddam  script*  Jact'  per  A,  B.  Badulpho  D.  sigilV  ipsius  A.  sigilT  styles,  4*6.' 
fut  die' J  in  hoc  verba :  sciant  pnesentes^  S^,  and  recites  the  in- 
strument de  verbo  in  verbum.     Et  hoc  omnibus  quorum  interest  out 
interesse  potent  in  pnemissis  innoteseimus  per  prcesentes.    In  atjus 
reif  4tr.     And  it  is  called  Innoteseimus^  because  of  this  word  ih- 
notescimus  in  the  end  of  it.     And  sometimes  it  begins.  Vidimus    > 
quoddam  scriptum^  Sfc,  and  then  it  is  called  a  Vidimus :  for  the 
antiquity  of  an  Inspeximus  or  exemplification  in  the  form  that 
now  is  used,  I  have  read  ia  the  chronicles  of  the  monastry  of  St. 
Martin  of  Battaile,  that  Kmg  Henry  the  First  inv^ited  the  said 
form :  for  these  are  the  words  of  the  chronicle :  contigit  unam 
ex  ehartis  WilT  fundatoris  de  BeUo  vetustate  dissolvi,  tmde  Odo 
Abbas  a  Rege  Hen.  petiitf  ut  sigiUo  suo  remunita  renavef.    Re* 
aesentit.     Ac  ubi  in  ehartis  antiquis  posterior  solet  mention*  facet^ 
priorie  in  hujusmodi  verbis :  sicut  charta  talis  Regis  vel  hamims 
testatur.     Rex  Henr^,  ne  clausula  ilia  rescriberef,  sed  aliam  antea 
inusitaff  ipse  dictavit  hoc  modoy  quoniam  inspeximus  chartam  fVilP 
if€.  (recitans  totam  priorem  cartamj.     Et  inclytus  Rex  reddidit 
hanc  rationemjacti  sui.   Si  enim  (  inquitj  clausula^  qua  suppressa 
esty  minime  inserta  Juisset  charta,  posterior  sine  priof^  modicum 
eonferret^  nuncvero^  nulla  de  prdtcedente  facta  mentione^  hoc  charta 
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sola  sufficitf  etiamsi  omnes  alii  deperiissent^  quoniam  ego  ipse^  qua 
in  persona  xndi^  testifico. 

[Note;  the  reason  here  given  seems  rather  monastic  than  legal ;  ergo  qucBre^l    Note  to  former 
Edition, 


KNIGHT^S    CASE. 

Mich.  SO  &  31  Eliz. 


In  the  Common  Pleas. 


RNIOItT 

«. 
Brbech. 
Part  v.— 54  b. 


Garth.  34S. 
1  Saik.  590. 
Cr.  £1.  855. 


A  LEASE  was  made  by  a  prior  and  convent  of  several  houses,  at  the  rent  of 
5/.  10s,  lid.  at  the  four  usual  feasts ;  »ciL  for  one  house  3i.  Os.l  id.,  for  another 
20s.,  and  for  the  others  several  rents  residue  of  the  said  rent  of  52.  lOs.  lid., 
vrith  condition  of  re-entry  if  the  said  rent  of  5/.  lOf.  lid.  be  behind  in  part  or 
in  all.  The  said  houses  came  to  the  King's  hands  by  surrender,  and 
by  51  H.  8.  The  King,  by  letters  patent  uoder  the  great  seal,  granted  one  of 
the  houses  (for  which  20t.  of  the  rent  was  by  the  said  lease  reserved)  to  the 
lessee  and  another  in  fee,  the  lessee  died,  afterwards  it  was  found  by  iuquisi« 
lion  on  a  commission  under  the  Exchequer  seal  that  S7t,  5d,  parcel  of  the 
■aid  rent  of  5/.  109.  lid.  was  behind,  and  that  afterwards  the  Queen  before 
the  commission  returned,  and  before  any  entry  or  seisnre  by  her,  by  letters 
patent  under  the  great  seal,  granted  the  residue  of  the  houses  to  one  in  fee, 
who  made  a  lease  to  K,,  on  whom  B.,  who  was  assignee  of  the  executor  of  the 
first  lessee  entered,  and  upon  trespass  brought  by  K,  against  B.,  it  was 
adjudged  for  the  plaintiff  K.,  and  resolved. — 1.  It  is  one  entire  lea«e  with 
one  entire  reservation  of  rent,  and  the  $ciUcet  is  no  severance  of  it,  but  by 
apt  words  on  one  lease  several  yearly  rents  may  be  reserved.  2.  In  the  case 
of  a  common  person,  an  entire  condition,  by  severance  of  any  part  of  the  re- 
version is  destroyed.  5.  The  patentee  of  parcel  of  the  reversion  shall  not  take 
advantage  of  the  condition ;  but  as  to  that  part  of  the  land  demised,  it  is  altoge- 
ther discharged  of  the  condition.  As  to  the  residue  of  the  condition  it  remains 
with  the  reversion  which  the  King  has.  In  the  principal  case  the  King  may 
take  ad?antage  of  the  condition  without  demand.  ^.  The  office  finding  more 
than  really  is  due,  yet  is  sufficient,  for  the  breach  of  the  condition  is  in  the 
non-payment  of  rent  or  any  part  of  it,  and  the  traverse  must  be  that  the  said 
sum  or  any  part  thereof  is  due.  Also  the  jurors  in  Middlesex  may  find  what 
were  the  usual  feasts  in  London.  5.  On  a  clause  of  re-entry  there  must  be  an 
office,  but  if  the  office  is  found  though  not  returned  before  the  grant,  yet  if  it 
is  afterwards  returned  the  grant  is  good,  and  the  lease  is  void  by  the  office 
without  seisnre.  6.  An  inquisition  by  force  of  a  cofnmission  under  the  Ex- 
chequer seal  is  good  for  chattels.  S.  C.  [1  Anders.  175.  5  Leon.  124. 
Moor,  199.    Goulds.  15.] 


Ik  an  action  of  trespass  between  Knight  and  Breech,  the  case 
was :  the  prior  of  St.  John's  of  Jerusalem,  anno  29  H.  8.  paade 
a  lease  by  deed  indented  with  the  assent  of  his  Convent  under 
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their  common  seal,  of  divers  houses  in  Clerkenwell  in  the  coitn« 
ty  of  Middlesex  for  years  yet  enduring,  yielding  the  yearly  rent 
of  5L  lOs.  lld.Bl  four  feasts  in  the  year,  usual  in  the  city  of  Lon- 
don, sciL  for  one  house  3/.  1  IcL  for  another  205.  and  for  the  other 
bouses  several  rents  residue  of  the  said  rent  of  51.  lOs,  1  Id.  with 
condition,  that  if  the  said  rent  of  5/.  \0s,  lid.  he  behind  in  part 
or  in  all,  at  any  of  the  said  feasts,  that  then  the  said  Prior  and 
his  successors  should  re-enter.     And  afterwards  the  said  priory 
and  all  the  possessions  thereof  came  to  King  H.  8.  by  surrender 
of  the  said  Prior  and  Convent,  and  by  the  statute  of  S 1  H.  8., 
which  King  in  the  36th  year  of  his  reign  by  his  letters  patent 
under  his  great  seal  granted  one  of  the  houses  (for  which  205.  of 
the  rent  was  by  the  said  lease  reserved)  to  the  lessee  and  another 
in  fee,  and  afterwards  the  lessee  died ;  and  afterwards  it  was 
found  by  inquisition,  in  the  county  of  Middlesex,  anno  26  Eliz. 
by  force  of  a  commission  under  the  Exchequer  seal,  that  375.  5d. 
parcel  of  the  said  rent  of  5L  105.  lid.  reserved  by  the  said  de- 
mise for  the  residue  was  behind  at  the  feast  of  St.  Michael  for  a 
quarter  of  a  year  then  last  past :  and  that  the  said  feast  of  St. 
Michael  was  one  of  the  usual  feasts  of  payment  in  London  ;  and 
that  afterwards  the  Queen,  before  the  commission  returned,  and 
before  any  entry  or  seizure  by  her,  by  her  letters  patent  under 
the  great  seal,  granted  the  residue*  of  the  houses  to  the  one  in  fee,    [  *  55  a.  ] 
who  made  the  lease  to  the  plaintiff  Knight,  on  whom  Breech,  the 
defendant,  the  assignee  of  the  executor  ofthe  first  lessee  entered, 
against  whom  Knight  the  plaintiff  brought  an  action  of  tre^ass. 
£[id  this  notable  case  was  often  argued  at  the  bar  in  the  Com- 
mon Pleas,  and  afterwards  openly  by  the  Justices  at  two  several 
days ;  and  because  the  court  was  divided  in  opinion,  this  case 
was  argued  in  the  Exchequer  Chamber  before  all  the  Justices  of 
England.     And  after  argument  at  bar,  and  divers  conferences 
had  amongst  the  Justices  at  Seijeants'  Inn,  it  was  adjudged  for 
the  plaintiff:  and  in  this  case  these  points  were  resolved. 

1.  That  it  was  one  entire  lease,  and  consisted  on  six  unities:  ^**:  ^y*  ®"* 
] .  The  demise  is  made  by  one  word  of  demise.     2.  To  one  les- 
see.    3.  To  have  one  beginning.    4.  One  term  of  years.     5. 
One  determination  of  it.     6.  One  reservation  of  rent  in  gross  at 
the  first ;  and  the  {videlicet)  afterwards  doth  not  make  a  severance 
of  it,  as  this  case  is,  but  is  rather  a  several  declaration  ofthe  se- 
veral values  of  each  parcel,  by  which  it  appears  how  and  for 
what  rates  the  {a)  whole  rent  of  5/.  105.  lid.  is  reserved.     But  ^"  ®"*®  *«*»« 
it  was  resolved,  that  on  one  lease  several  yearly  rents  by  apt  Jcntsby a!pt^ 
words  might  be  reserved,  for  the  reservation  ofthe  rent  is  not  of  words  may  be 
the  substance  of  the  lease,  for  a  lease  may  consist  without  any  '««e"'v«<'- 
reservation,  either  for  part  or  for  the  whole.     And  therefore  if  a  (^a)$  Bnlttr. 
man  makes  a  lease  to  B.  of  the  manors  of  Dale,  Sale  and  Down,  $56.  Hob.  i7f . 
to  have  and  to  hold,  to  him  the  said  manors  for  21  years,  render^  21^011^448 
ingyearly  out  of  the  manor  of  Dale  10/.  in  that  case  the  manor  Poit.&5.b! 
ofDale  is  only  charged  with  the  said  rent,  and  the  manors  of 
Sale  and  Down  are  not  charged  with  it ;  and  in  that  case  the 
rent  is  incident  to  the  reversion  ofthe  manor  ofDale  only;  and 
if  in  that  case  the  lessor  grants  over  the  reversion  of  the  manors 
of  Sale  and  Down,  yet  the  whole  rent  of  10/.  doth  remain  with 
the  lessor,  and  the  lessor  or  his  lessee  cannot  distrain  for  this 
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rent  in  ibc  manors  of  Sale  pnd  Down :  and  in  the  same  case  the 
lessor  might  have  reserved  a  rent  of  10/.  out  of  the  manor  of 
Dale  danng  5  years,  and  10/.  out  of  the  manor  of  Sale  during 
10  years,  and  16/.  out  of  the  manor  of  Down  to  commence  10 
years  after,  and  one  on  a  condition  precedent,  another  on  a  con- 
dition subsequent,  and  the  third  absolutely,  and  to  be  paid  at  se- 
veral days  and  places ;  in  which  cases  without  question  the  rents 
are  several ;  and  for  the  rent  of  the  one,  the  lessor  cannot  dis- 
train in  any  of  the  other:  and  a  surrender  of  one  manor  will  not 
extinguish  the  rents  for  the  others.  And  therewith  agree  14  Etiz. 
towTSd^ri.  ^y-  ^^  Winter's  (a)  case  308  &  309.  by  three  Justices,  17  E.  3. 
174!  Cr.  El.    '  7^  b.  17  Ass.  pi.  10.  &  9  E.  S.  l!^.  And  such  construction  agrees 
341. 9  Leoo.      also  with  the  true  intent  of  the  parties,  which  is  always  to  be  ob- 
[  *  55  b.  ]    served^  when  it  may  by  ^reasonable  construction  consist  with  the 
ilttg.'uoh!      ^^^  *"^  reason  of  the  law.  Fide  29  E.  3.  39.     29  Ass.  p.  52.    18 
m.  f  Roll.       Elia.  Dyr.  350.  5  As8.p.6.  7  Ass. p.  1.  15  Ass.  1 1.  But  in  the  case  at 
448.  Cr.  Car.    bar  it  was  resolved,  that  the  rent  was  (&)  entire,  because  first  the 
S8ii  s82°Dy.    ^^^^^  reserves  the  yearly  rent>(in  the  singular  number)  of  IL  I  Os. 
SOS,  309.  pi.      11^     And  afterwards  when  the  lessor  comes  to  his  condition  for 
m  s  R  payment  of  the  said  rent,  the  condition  is  abo  in  the  singular 

956,  Hob!  172.  iMimber,  sciL  if  the  said  rent  of  5L  lOs.  lie/,  be  behind  in  part  or 
L^,  77.  in  all  so  that  it  agrees  with  the  words  of  the  indenture  (which 

M  ^^5f^     issport  the  intent  of  the  parties)  that  in  this  case  it  should  be  one 

1  Salk.  390.  '  entire  rent ;  and  if  it  should  be  several  rents,  then  a  question 
(«)Co.  Lit.36.  might  be  made  of  the  validity  of  the  condition,  which  extends  to 
k  i^'  ^\^1  the  said  rent,  &c.  in  the  singular  rmmber^sed  (c)  benigrut /bcieneUe 
(^  1  <X  7!"!:  n»it  Uaerpretatumes  chartanm  pmpter  HmpiicitatZ  laicorum  ut 

2  Co.  7S  b.  re$  (d)  magis  valeat  quam  pereat.  And  by  this  construction  all 
8  Co!  95*'b.       ^^  parts  of  the  said  indenture  well  agree  with  themselves,  and 

3  Kek  S88.'  with  the  law  also.  And  the  di£ference  between  this  ca^e  and  the 
1  Mod.  Rep.  said  case  of  (^)  Winter  is,  because  there  the  reservations  are  se* 
109.  s  Jones,     y^mi^  hqJ  li^re  (on  considerations  of  the  whole  indenture)  entire^ 

*  quod  nota  bene. 

severaDce  of  ^  ^^  ^^  resolved,  that  admitting  they  had  been  several  rents, 
partof  the  re-  yet  forasmuch  as  the  condition  was  entire,  giving  one  entire  en-- 
▼crsioDythe  jjy  Jqiq  ^1,^  whole  fOr  de&ult  of  payment  of  any  part,  by  the  se« 
tion  being  eo-  veraDCB  of  any  part  of  the  reversion  (if  it  was  in  the  case  of  a 
tireisgone  common  person)  (y*)thewhole  condition  would  be  destroyed  (a). 
common*»e^*  And  therewith  agrees  the  judgment  in  the  said  case  of  Winter^ 
wn.  "    14  Eliz.  Dyer  308,  309. 

Wliedieriiitbe  3.  The  great  doubt  was>  whether  this  being  in  the  King's  case, 
oonSitioas^  if  the  condition  by  the  severance  of  part  of  the  reversion  be  de- 
be  apportion-  stroyed  or  should  be  apportioned.  And,  1 .  It  was  objected,  that 
^*  the  lease  in  the  case  at  bar  was  made  by  conraion  persons,  and 

(e)  ABteft,d5  ^  reversion  thereof  was  vested  in  the  King  by  their  surrender, 
a.  0yerj  3oe/  and  by  the  act  of  31  H.  8.  in  which  case  the  King  cannot  take 
4Co^Sr^  it  in  other  manner  than  the  subject  had  it  before.  For  the  par- 
if)  1  Boik4Tf.  liAfl^eot  whieh  gave  it  the  King,  shall  bind  the  Kin?  as  well  as 
Co.  Lit.  S15.     the  snbject,  and  his  preroffative  skaU  not  be  extendra  to  do  (g) 

a.4Co.lS0.a.  1  IT         o 

Styl.  316, 317.  FItsgib.  91)92.  {g)  1  Co.  44.  b.  52.  b.  11  Co.72.  a.  2  lost.  681.  Co.  Lit.  19.  b. 
13  E.  4. 8.  a.  Plowd.  fid.  b.  487.  a.  Cr.  Argument,  60.  1  Ron.  Rep.  t67.  Ktty,  182.  Mdor,  416. 
Oodb.  317.  7  Co.  t24  k  Dav.  75.  a.  b. 

■  I  I  <  I    I    *  II   ■  I    ■!  ■■  ■       I  I  .III  ..  ■       ■  I     I   .    I 

(a)  Ac€*  f9t  Biylejr  4r  Halftjdv  Ji.  IWfiw  ▼«  Fitihmd,  t  Bam.  U.  AM  105. 
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wrong  or  injury  to  any  subject,  as  it  is  held  in  13  £.  4.  8.  a. 
19  H.  6.  Br.   Quinzim.  5  E.  3.  6.     17  E.  3.  40.   Stamford  543. 
Plow.  Com.  Nichols's  case  246.     2,  It  was  objected,  that  if  the 
condition  in  this  case  should  be  divided,  the  law  and  nature  of 
the  thing   would  be  altered  by  the  King's  grant,  and  that  the 
King  cannot  do,  for  he  cannot  alter  nor  change  the  law  or.  cus- 
tom of  the  land  by  his  patent.     Vide  1 1  H.  4.  (a)  73.     37  H.  8.  W  n  H.  4. 
Patents  Br.  100,  &c.     3.  If  the  condition  should  be  divided,  he  ^^^'  ^' 
would  make  two  conditions  of  one,  and  the  lessee  would  be  sub* 
ject  to  two,  and  for  the  non-payment  of  the  rent  to  one,  the  other 
might  enter,  and  many  absurdities  would  follow  thereupon  ;   all 
which  will  be  avoided,  if  according  to*  the  rule  of  law  the  condi-    [  *  56  a.  ] 
tion  shall  not  be  divided.     But  on  great  deliberation,  and  the  ^rd.  That  the 
Justices  of  the  Common  Pleas  having  divers  conferences  with  **greei^h*^ll 
Wray,  Chief  Justice  of  England,  Manwood,  Chief  Baron  of  the  not  take  ad- 
Exchequer,  and  all  the  other  Justices,  at  last,  on  mature  consi-  vantage  of  the 
deration  it  was  resolved,  that  the  (b)  patentee  of  parcel  should  ^**"^»^'<>»* 
not  take  advantage  of  the  condition ;  but  as  to  that  part  of  the 
land  demised,  it  was  altogether  discharged  of  the  condition.  But  l^e  condition 
it  was  also  resolved,  that  as  to  the  residue  the  condition  (r)  re-  "A®  ^*  '*." 
mained  with  the  reversion  which  the  King  hath  (b),  and  so  no  with  the  re- 
prejudice  to  any  partv,  nor  wrong  done  to  any  by  the  King*s  version  which 
prerogative^  nor  the  King  by  his  grant  doth  not  alter  the  law.  ^^^  ^*°*  ***•' 
For  Uie   law   makes    a  difference  between  the  King's  grants, 
who  always  is  presumed  to  intend  ardtia  regni  pro  bono  publico 
mmiiumj  J^c.  and  the  grants  of  subjects  who  may  follow  their  pri« 
vate  business;  for  the  grants  of  subjects  are  always  taken  most  "Hie  king's 
strong  against  them,  but  the  grants  of  the  King  are  taken  and  fa'ken'favoar. 
interpreted  by  a  favourable  and  beneficial  interpretation,  so  that  ably,  so  that 
no  prejudice  shall  accrue  to  him  by  construction  or  implication  °^  prejudice 
on  his  grant  more  than  he  truly  intended  by  it.    And  therefore  toYi^?^^^^ 
if  the  King  grants  land  to  J.  S.  and  his  heirs,  and  in  truth  J.  S. 
is  the  King's  villain,  it  shall  not  (^)  enfranchise  the  villain  by  lo^*^"!**' 
implication.     The  same  law  of  an  (e)  alien  born,  17  E«  S.  39.  sie,    ^  ^' 
i^f)  the  advowson  of  a  Prebend  held  of  the  King  was  aliened  to  Co.  Lit.  si5. 
an  Abbot  and  his  successors;  and  the  King. granted  to  the  fN^^u^Iji 
Abbot  and  his  successors,  that  the  Abbot  and  his  successors  iCo.5S.' 
should  hold  the  Prebend  to  his  own  use,  yet  he  shall  seize  the  (^)Plowd.50t, 
advowson  for  the  alienation  in  mortmain,  and  shall  destroy  the  2  sld'^si^^' 
appropriation,  for  he  shall  not  be  ousted  of  his  right  to  the  ad*  (e)3Leon.24S. 
vowBonby  implication.    And  in  2  R.  3.  4.     21  E.  4. 46.  and  34  Piowd.sos.  b, 
H.  «•     If  two  {g)  are  indebted  to  the  King,  and  the  King  re-  [g^li^l^^' 
leases  to  one,  it  shall  not  discharge  the  other.     And  in  6  H.  1.  S43.  s  Sid.'st. 
15.     11  H.  7.  10.  if  the  King  releases  all  (h)  demands,  a  right  of  J.^*^*  ^^'  ■• 
inheritance  shall  not  be  released.  21  H.  7.  7.    The  King  grants  pI^onT^.  * 

lands  in  fee  on  condition  that  he  shall  not  (t)  alien,  it  is  good ;  s  Inst  ^.19.* 

^  (h)  Co.  Uu 

S9l.  b.  (i)  lit  sect  360, 361.  Co.  lit  S23.  a.  3  Leon.  126,  lf7.  Moor,  t04.  Goldi b.  19.  f S.  4  Co. 
3  b.  6  Co.  41.  b.  Hob.  170.  Br.  Condition,  82. 133.  Dr.  &  Student  39.  a.  123.  a.  21.H.6.33.  b. 
8  H.  7. 10.  b.  13  U.  7. 23.  a.  21  H.  7.  8.  a.  Br.  Prerog.  102.  21  £.  4. 47.  a.  Plowd.77.  a. 

(b)  According  to  Moore's  Report  of  this  Chief  Baron,  and  two  other  Barons  of  the  Ex* 

case,  it  was  argued  by  Periam  and  Windham,  chequer  agreed  that  the  condition  was  not  gone. 

that  the  condition  was  gone,  and  by  Anderson  Vid.  Co.  Litt  215.  a,  Via.  Ab.  Condition,  i.  d., 

and  Rhodes,  I  eontri^  and  at  length  the  cause  that  in  the  King's  case  tlie  condition  Is  not  d«N 

was  ended  fay  agreement     Anderson  in  his  Re-  stroyed. 
poru  sutet,  that  the  Chief  Jostice  of  K.  B.,  the 
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but  in  all  these  cases  it  is  otherwise  in  the  case  of  a  common  per- 
4son.  And  in  many  cases  the  King,  who  claims  by  a  subject 
«hall  be  in  a  better  case  in  respect  of  the  dignity  and  prerogative 
incident  by  the  law  to  the  royal  person  of  the  King,  than  the 
subject  himself  by  whom  be  claims.  As  if  the  King  has  a  rent- 
seek  by  attainder  of  treason,  or  by  grant  (a)  he  shall  distrain  for 
it  not  only  in  the  lands  charged,  but  in  all  his  other  lands,  and 
yet  the  subject  by  whom  he  claims  should  not  distrain  for  it.  If  a 
subject  has  a  {b)  recognizance  or  bond,  and  afterwards  is  out- 
lawed, or  attainted,  the  King  shall  seize  nil  the  land  of  the  conu- 
sor, or  obligor,  whereas  he  himself  could  have  but  a  moiety  (c): 
'r**«^i"'^u'' n'  so  in  the  case  at  bar,  the  King  shall  take  advantage  of  the  condi- 
L     56  b,  J    ^Jqj^  without  id)  demand,  and  *yet  the  Prior  himself,  under  whom 

take  ad van-  -  ^    '  -      '  ^  _.-.-' 

tagc  of  the 
condition 
without  de- 
mand. 


4.  If  any  part 
of  the  rent  is 


much  is  not 
material. 


the  King  claims,  could  not  re-enter  for  default  of  payment  of  the 
rent  without  a  demand  made.  And  if  the  King  purchase  a 
seigniory  of  which  land  was  held  by  posteriority,  the  King  shall 
be  in  a  better  condition  than  the  subject  from  whom  he  claims, 
and  shall  have  the  priority.  And  so  likewise  shall  his  grantee 
have  in  such  case,  as  it  is  held  in  24  E.  3. 65.  Garde  27*  47* 

4.  It  was  resolved,  that  although  there  was  37^*  5d.  which 
airearitTssaf-  was  found  to  be  behind  at  Michaelmas,  which  was  more  than 
fieient;— how    was  due  at  any  one  quarter  of  the  year,  yet  it  is  sufficient  for  the 

King  when  the  office  hath  matter  and  substance ;  for  the  sole 
and  substantial  point,  which  proves  the  breach  of  the  condition, 
is  the  non-payment  of  the  rent,  or  any  part  of  it;  and  it  is  not 
material  how  much  rent  was  behind,  for  if  any  part  was  behind 
it  is  sufficient ;  and  the  party,  who  traverses,  ought  not  to  tra- 
verse that  the  said  sum  of  37^.  5d.  was  behind,  but  that  the  said 
sum  of  37^.  5d.  or  any  part  of  it  was  behind  ;  and  every  office 
being  the  finding  of  lay  people,  which  hath  matter  and  sub- 
stance, shall  serve  the  King,  although  the  manner  of  it  be  not 
so  formal  as  it  might  be.  And  therefore  if  it  be  found,  that  the 
rent  for  one  whole  quarter  was  behind,  and  in  truth  but  part  of 
it  was  behind,  it  shall  suffice  for  the  King.  Also  that  the  jurors 
in  Middlesex  might  find  which  were  the  usual  feasts  in  London, 
being  another  county  (^). 

5.  It  was  resolved  {f\  that  although  without  office  the  lease  was 
not  void,  because  a  clause  of  re-entry  is  only  reserved,  as  appears 
before,  and  no  limitation,  that  for  non-payment  the  lease  should 

returned  after,  ^e  void,  and  although  the  office  was  not  returned  before  the  date 
gool.  ^  '*       o^  ^^^  patent;  yet  lor  as  much  as  the  office  was  found  before  the 

grant,  and  afterwards  it  was  returned  of  record,  the  grant  was 
good  (c) ;  and  that  in  this  case  of  re-entry,  by  the  office  without 
seisure,  the  lease  was  void. 

6.  It  was  resolved,  although  the  commission  {g)  was  under  the 
not  under  the 

great  seal,  (a)  5  H.  7. 38.  b.  3  Leon.  125.  13  C.  4. 6.  a.  2  lost.  131.  4  Inst.  119.  Antea,  4.  &. 
Hardr.  24.  Plowd.  239.  a.  243.  b.  343.  a.  3  Co.  12.  Hr.  Prerog.  68.  77.  Fitz.  Grant.  47.  44  £.  3. 
45.  a.  Fitz.  Prerog.  7.  Br.  Distress,  6. 49.  Goldsb.  17.  ((>)  3  Leon.  125.  Goldsb.  17.  Plowd.  243.  a. 
(c)  4  Co.  73.  a.  Moor,  210. 296.  2  H.  7.  8.  b.  Plowd.  243.  a.  Fitz.  Prerog.  10.  Br.  Prerog.  101. 
Br.  Condition,  125.  Br.  Entry  congealble,  88.  (d)  Cr.  Jac.  513.  F.  N.  B.  142.  f.  Hard.  15.  Lane, 
41,  42.  (0  Post.  6  Co.  47.  a.  (/)  1  Anders.  177.  Cr.  Car.  lOO.  173.  Mo.  296.  Dyer,  14.  pi.  6. 
(g)Cr.  El.  855.  Cr.  Car.  173.  10  Co.  115.  a.  Antea,  52.  a.  Hardr.  15. 


5th.  The  office 
being  foand 
before  the 
grant  thongh 


6th.  The  in- 
qaisition  good 
although  the 
commission  is 


(c)  This  resolution  is  not  noticed  in  Ander-    agreed  with  the  resolution  as 
ii'9  Report.    But  Moore's  Report  of  this  case    Coke.    Vid.  Sav.  70. 


stated  by  Lord 


ton 

ill  C  B.  states,  that  three  judges  against  one 
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Exchequer-seal,  yet  forasmach  as  thereby  a  chattel,  sciL  a  lense 
for  years,  shall  be  void,  the  inquisition  found  by  force  thereof 
was  good  enough,  although  the  commission  was  not  under  the 
great  seal. 

And  so  note  a  difference  between  this  case  and  Page's  case 
before.  And  afterwards  the  plaintiff,  according  to  these  resolu«- 
tions,  had  judgment  to  recover. 


SPECOrS    CASE. 

Hill.  32  Eliz. 
In  the  King's  Bench,  on  a  Writ  of  Error. 


In  quart  impedii  by  one  claiming  for  life  under  a  will,  a  presentment  by  tlie  de*  SpeCot 
▼isee  for  life  himself  is  snfficient,  and  a  presentment  need  not  be  alledged  in  _  ^« 
tbedevLor.  B"--'' 

SchiimaticuM  mveteratua  is  too  general  to  be  alledged  as  the  cause  of  the  refusal  p^rt  V. ^57  ai 

of  a  clerk. 

So  mm  nt  idaneuM  generally,  or  criminosus  generally  is  not  sufficient* 
The  cause  of  refusal  ought  to  be  alledged  In  particular,  that  the  party  may 
answer  it. 

All  such  causes  as  are  sufficient  to  deprive  an  incumbent,  are  sufficient  to  re- 
fuse a  presentee. 

*The  king  may  remove  a  coroner  by  writ  directed  to  him  for  a  cause  which 
shall  not  be  traversed.* 

The  plaintiff  in  a  quare  impedit  may  take  his  judgment  at  the  common  law,  and 
relinquish  the  benefit  of  the  statute.  S.  C.  [1  Anders.  189.  Ooldsb.S5«  3  Leon* 
196.  Jenk.  Cent.  258.] 


Humphrey  Specot,  Esq.  and  Elizabeth  his  wife,  Pasch.  28  £L  carth.  5i«. 
bronght  a  Quare  impedit  against  the  Bishop  of  Exeter,  and  de-  Skin.  59S,  Sid. 
clared,  that  John  Arscot  was  seised  of  the  manor  of  Tedcote  in  ^  ^^^^'  ^^' 
the  county  of  Devon,  to  which  the  advowson  of  the  church  of 
Tedcote  was  appendant  in  fee,  and  held  it  in  socage ;  and  being 
so  seised,  1  Jan.  4  8c  5  Ph.  &  M.  by  his  will  in  writing  devised  Cases  inParl^ 
the  said  manor  with  the  appurt.  to  which,  &c.  to  the  said  Eliza-  ^^' 
beth  for  term  of  her  life,  and  died,  by  which  the  said  Elizabeth 
entered  into  the  said  manor,  and  was  thereof  seised  for  term  of 
her  life,  and  took  to  husband  the  said  Humphrey,  and  they  pre-' 
s^nted  to  the  said  church,  then  being  void,  David  Walter  who 
was  admitted,  instituted  and  inducted  in  time  of  (a)  peace,  &c.  (a)  l>6?t.  ph 
And  afterwards  the  church  became  void  by  the  death  of  the  said  ^^' 
David  Walter,  and  yet  is  void;  and  so  it  doth  appertain  to  the 
plaintiff  to  present,  and  that  the  Bishop  did  disturb  them,  &c. 
The  Bishop  pleaded,  that  the  said  churchyi/i/  in/ra  dioce^  siiam^ 
quodque  ipse  nihil  habei^  nee  habere  clamat  in  ecclesid  Hid,  S^c.  nisi 
admission^  institution*  4"  induction*  personqrunij  Sfc.     And  tha( 

IS 
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the  said  church  est  baieficium  cttm  cura  animarum^  4r.  And  that 
the  said  David  Walter  Si  Nov.  27  died,  4*  qtuxl  ccclesia pnedicla 
vacaviti  ipso  Episcopo  adtunc  e}usdem  ecclesice  ordinario  existen\ 
Ei  ultetius  idem  Episcopus  dicity  quodprcedicf  Humfrid!  infra  sex 
vienseSf  proxinC  post  mortem  pradicf  David^  apud  civif  Exmiice^ 
in  com*  ejusdem  civif  pnesentavit  eidem  Episcopo  tunc  ordinat^ 
eccles.  prcsd^  quendam  Johannem  Holmes  ut  clericum  suum^  ad 
ecclesiam  prcedictam  sic  vacantem^  eundem  Episcopum  requirens 
quod  ipse  eundem  Johannem  Holmes  admittere^  ipsumque  in  ead^ 
ecclesidinstituere^Sfinducifacere  dignaret:  super  quo  idem  Episc^^ 
ut  eccles.  prad'  oidinarius^  apudj  S^c.  prad^  JoharC  Holmes  sic 
prasentaf  de  habilitaf  4*  idoneitate  sud  in  hac  parte^  secund!  leges 
ecclesiast*  examinatfy  ut  de  jure  debuit :  et  sup*  hujtism*  examina- 
[  57  b.  J  liofigffi  *suam,  idem  Episc'  adtunc  4*  ibid*  invenit  prdefaf  JohanrC 
Cases  ill  Par'.    Holmes  fore  schismaticum  dnveteratum,  ac  eundem  JohanrC  Holmes 

ed  occasione  per  legem  sacrosanct^  eccles.  fore  personam  inhabit^  4' 

minime  idoneawj  ad  acceptand*  aliquod  beneficium  cum  cura  anima^ 

ruWy  per  quod  idem  Episcopus  ui  eccles.  illius  ordinarius  adtunc  4* 

ibidem  recusavit  admittere  prced^  Johann*  Holmes  ad  ecclesiam  prce^ 

dictam;  and  pleaded  that  he  of  the  cause  of  refusal  aforesaid 

gave  notice  to  the  said  Humphrey,  &c.  upon  which  the  pi.  did 

demur  in  law :  and  it  was  adjudged  in  the  ComnK>n  Pleas,  that 

the  Bishop's  pica  was  insufficient,  because  he  shewed  generally 

that  he  was  (a)  schismaticus  inveteraf.     And  on  this  judgment  a 

writ  of  error  was  brought  in  the  King's  Bench  by  the  said  Bishop, 

and  two  errors  were  assigned  in  the  record. 

^^d^"d"^"th         ^'  B^c**^se  no  presentment  was  alledged  in  the  devisor,  but 

devisee  for    *  ^^^Y  '"  *be  devisees  for  life;  but  non  allocatur^  for  the  (A)  pre- 

life,  sufficient    sentment  of  the  devisee  (a)  is  a  sufficient  title  for  himself  without 

iDtTwr"    1"«»»'°»  W'  8  H.  5.  10. 

devisee.  ^   Error  was  assigned,  that  the  court  erred  in  law  in  giving 

Schismaticus     judgment  against  the  Bishop  for  the  insufficiency  of  his  plea, 

luffiden'Tin'a    ^^^^^  ^^^  P^^*  ^««   sufficient.     And   it  was  objected  by  the 
plea.  Bishop's  counsel,  that  the  Bishop  need  not  shew  any  particular 

schism,  for  if  he  shews  it,  the  court  cannot  either  decide  or  exa- 
mine it,  because  it  is  a  spiritual  thing  which  lies  not  in  their 
conusance,  as  it  is  held  ^27  H.  8.  14.  a.  b.     That  for  calling  a 
man  {d)  heretic,  no  iaction  on  the  case  lies  in  our  law,  for  those 
of  the  common  law  cannot  determine  what  is  heresy;  and  in  15 
H.  7-  7*  8.  a.  it  is  agreed  by  all  the  justices  that  the  Bishop  in 
examination  is  judce,  and  not  a  minister,  and  therefore  the  law 
A  corooermiy  gives  faith  and  credit  to  his  judgment.     And  it  was  said,  that  it 
becrase  mtViM   '^  *  ^^^^  causef  to  remove  a  {e)  coroner  from  his  office  generally, 
tdMCM  ad  agn-    because  he  is  minus  idoneus  ad  qfficium  illud  exequend^j  as  appears 
eimnife.  by  the  Register  and  F.  N.  B.   16S  (b).     But  it  was  answered 

(a)  Doct.  pL      and  resolved,  that  the  plea  of  the  Bishop  was  insufficient  Eirst, 

60. 1  Roll. 

Rep.  IM.  S^, S38..  SBolst.  lS9.9t9.  SLeoo.SOO.  1  And.  190.  Cr.£l.S4S.  Hob.S96.   (6)  Doct. 


Postea,  58.  b. 


(a)  Lessee  is  in  the  original  edition,  bat  it    remove  a  coroner  for  miscondoct,  or  for  living 
ems  to  be  a  misprint  for  Dm«fe.  ont  of  tlie  county.      Vid.  3.  Atlc.  184     £x 

(b)  That  the  Coiirt  of  Cliancery  jias  power  to    parte  Parnell,  l  Jac.  &  Walk.  451. 


seems 
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it  is  declared  by  the  stat.  De  (a)  articuT   cleri.  c.  13.  that  Be  (n)Qo\d%h. 
idtmeitate  person*  pnesentaf  ad  beneficium  ecclesiasf  pertinet  exa-  pi.' 3.  J  ingt. 
minatio  ad  judicem  ecdesiasttcum^  4'c.  iU  propter  defect*  scienf  4"  63i.  de  Arti- 
aUarum  causarum  ratiotiabilium :  so  that  it  appears  there  ought  to  JII***^lf'^*'^P' 
be  a  reasonable  cause,  4*  causa  vaga  4*  inceHa  non  est  rationabilisy  i. 3  Co.  81. 1. 
for  it  is  commonly  said,  quod  dolosus  versatur  in  universalibus :  and  «  Buisir.  jf26. 
by  the  reason  ^hich  hath  been  made,  that  the  ceneral  allegation  ?.?^c'  ^^5«. 
ot  the  plamtitt  should  be  good  in  the  case  at  bar,  it  is  good,  •218E    s.  27. 
because  the  Bishop  in  examination  is  judge  (c) ;  by  the  same  pi- 1^* 
reason  it  may  be  maintained  that  he  may  refuse  any  clerk,  be- 
cause non  est  idoneus  generally,  or  because  he  is  {b)  criminosus 
generally:  but  although  he  is  judge  in   examination,  yet  foras- 
much as  the  proceedings  of  the  Bishop  are  not  of  (c)  record,  J^eVf^Vi^ 
the  cause  of  the  refusal  •is  (rf)  traversable,  and  if  it  be  traversed,    r  ♦  59  a.  1 
and  the  party  refused  be  alive,  it  shall  be  tried  by  the  Metropo-  travt^rsable,  to 
litan,  and  if  he  be  dead,  it  shall  be  tried  by  the  (e)  country  (d).  **e  tried  by 
And  if  such  a  general  allegation  of  bishops  should  be  admitted  iitan"i?the^ 
(to  which  the  patron  shall  not  have  answer,  because  the  Bishop  party  refnsed 
in  bis  examination  is  judge,  the  cause  being  spiritual,  as  it  hath  ./ ,    ^^J  *'{*' 
been  objected)  patrons  would  suffer  great  prejudice  in  these  counm-.^    ^ 
times  in  their  presentations :  in  38  £.  3.  2.  (y*)  the  Bishop,  plain- 
tiff, shewed  for  cause  of  refusal  that  the  presentee  had  acknow-  (&)3  Sid.  97. 
ledged  himself  to  be  perjured,  &c.  and  so  criminosus^  by  which   J^^^'^f*^**' 
it  appears,  that  the  alledging  that  he  is  criminosus  generally  is  (c)  boct!  pi. 
not  good,  for  no  certain  issue  can  be  taken  thereupon.     Et  dubi-  ^t. 
tatur  there,  whether  there  the  Bishop  ought  not  to  say  in  facto  ^^j   ^^^'  ^ 
that  he  is  peijured,  and  not  that  he  had  confessed  himself  per-  (e)i  lnst.63f. 
jured.     In  5  U«  2.  Trial  54.  it  was  agreed  for  good  law,  that 
if  a  miscreant  or  schismatic  be  presented,  admitted,  and  inducted, 
it  is  a  good  cause  of  deprivation.     So  if  he  be  irreligious  he  may 
be  refused,  as  it  is  said  in  5  H.  7.  6.     But  when  he  is  charged  The  can»e  of 
with  the  one,  or  refused  for  the  other,  it  ought  to  be  alledgcd  in  oaEht^to  be 
particular,  so  that  the  party  may  answer  to  it.     And  it  was  ob-  aliedged  in 
served,  that  it  appears  in  our  books,  that  the  cause  of  refusal  particular,  m 
ought  to  be  certain,  as  in  5  H.  7.  19.  &  11  H.  7.  7.  &  37.  That  Jl^y  may^in- 
the  presentee  is  a  bastard  (g),  villain,  within  age,  or  illiterate,  swer  it. 
&c.     And  15  H.  7.  that  the  patron  had  been  (h)  excommuni- 
cated by  40  days,  and  therefore  his  presentee  is  not  to  be  ad-  ^99^  Ooldsb. 
mitted,  or  that  the  presentee  had  committed  manslaughter,  as  it  55,  3o\  Fitz. 
is  held  in  88  E.  S.  2.  or  that  the  presentee  is  outlawed,  for  then  5^4*^,3*"]?®*'' 
he  is  not  idonca  persona^  or  one  who  is  mere  laicus^  Mich.  19.  &  293.  ph  3/ 

13.  Eliz.  (0  Over  293.     Vide  8  &  9  Eliz.  ik)  Dyer  254.     The  «  Roll. '336. 
^  ^      •  V  /      ^  2  Lev.  14. 

(^)2  RoU.  356.    {h)  2  Roll.  335.  3  Lov.  314.  1  Bl.  Com.  389.    (t)  Dyer,  *293.  pi.  3.    (k)  Hob.  269. 
Goldsb.  35.  Godb.  36.  2  Roll.  355.  Dyer,  254.  pi.  2. 


(c)  LordEllesmereinbis  Ob^ienratlonii  on  the  *'  mine  nor  jadge  the  point  of  schism  no  more 

Reports,  p.  5,  after  observing  that  Coke  in  his  "  than  of  heresy." 

report  of  Trolhp's  Casey  8  Rep.  68,  starts  aside  (d)  Qy.  Whether  such  a  general  averment  is 

to  other  matters  than  the  point  of  the  j  iidyment,  not  sufficient.  In  Hele  v.  The  Bukop  of  Exeter  and 

says,    "the  like  fancy  lie  shows  in  Speci.V$  Others,  Show.  Pari.  cas.  88,  it  was  held  that  it 

<<  CiMf,  that  the  bishop  refusing  a  clerk,  pre-  was  a  good  plea  on  the  part  of  the  bishop,  that 

"  sented  to  him  for  schism,  shall  be  forced  to  the  presentee  was  minus  gufficiens  in  litetaitirdf 

^  return  the  special  point  wherein  the  party  is  without  stating  in  what  particnUrs.    And  vid. 

"  a  schismatic.     Yet  he  denies  not  but  the  the  observations  of  Lord  Ellenboromgh,  Rex  v. 

**  jadees  of  the  common  law  can  neither  exa-  Archbifhop  of  Canterhunjand  Biihop  of  Lomdon^ 

*  15  East,  143. 
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specot's  case. 


Part  v.— 58  a.— 58  b. 


(a)  f  Bolstr. 
139.  Hob.  296. 
1  Roll.  355. 
t  Roll.  355. 
1  Leon.  106. 
3  Leon.  35. 

All  causes 
which  arc  suf- 
ficient to  de- 
pri?e  an  in- 
cnmbent  are 
sufficient  to 
refuse  a  pre- 
sentee. 

[  •  58  b.  ] 

(6)  2  Roll.  355. 
(c)  Wine.  Max. 
8. 27.  H.  8. 14. 

a.  b. 

id)  Autea,  57. 

b.  4  Co.  41.  b. 
F.  N.  B.  163. 
N. 

{e)  Stanf.  Cor. 
48.  D. 

The  king  may 
remove  a  co- 
roner by  writ 
directed  to 
him  for  a 
cause  which 
shall  nvt  be 
traversed. 


1  Lev,  35.1. 


(/)!  Roll.  218. 
{g)l  Roll. 216. 
fl8. 


Bishop  of  Norwich  refiised  one  because  he  was  a  haunter  of 
taverns,  and  a  player  at  unlawful  games,  ob  quod  8f  diversa  alia 
crimina  he  was  criminosus,  4*  ^^on  idoneus :  and  it  was  adjudged 
that  the  particular  causes  were  not  sufficient,  for  they  were  not 
mala  in  se,  but  (a)  mala  profiibita.  And  quod^  ob  diversa  alia 
crimina^  he  was  a-iminosus^  4*  ^^^  idoneusj  was  too  general  and 
incertain.  As  40  E.  3.  7.  in  tender  of  a  marriage  and  refusal, 
the  heir  ought  to  alledge  a  certain  cause  of  the  refusal,  whereof 
issue  may  be  taken. 

And  it  was  resolved,  that  all  such  as  are  {b)  sufficient  causes  to 
deprive  an  incumbent,  are  sufficient  to  refuse  a  presentee.  And 
although  it  doth  not  appertain  to  the  King's  court  to  determine 
schisms  or  {c)  heresies,  yet  the  original  cause  of  the  suit  being 
matter  whereof  the  King's  court  hath  conusance,  the  cause  of  the 
schism  or  heresy,  for  which  the;  presentee  is  refused,  ought  to 
be  alledged  in  certain,  to  the  intent  that  the  K.'s  court  may  con- 
sult with  divines  to  know  ^whether  it  be  schism  or  not;  and  if 
the  party  be  dead,  thereupon  to  direct  the  jury  that  try  it.  And 
as  to  the  case  of  the  {d)  coroner,  which  hath  been  put,  it  was 
answered,  that  it  was  not  to  be  compared  to  the  case  of  a  pre- 
sentee; for  such  allegation  is  not  sufficient,  as  it  is  confessed  by 
both  sides,  either  to  refuse  a  presentee,  or  to  deprive  an  incum- 
bent, because  he  is  persona  minus  idori  generally.  And  the 
Coroner  at  the  common  law  hath  but  the  keeping  of  the  rolls  of 
the  pleas  of  the  crown  (^),  but  the  incumbent  hath  the  care  and 
keeping  of  souls,  and  therefore  the  law  requires  more  circum- 
spection and  certainty  in  the  one  case  than  in  the  other.  2.  The 
King  may  remove  a  Coroner  by  writ  directed  to  him  for  a  cause 
which  shall  not  be  traversed,  as  appears  in  F.  N.  B.  163.  (e)  and 
so  not  like  (this  case). 

Then  another  error  not  assigned  was  moved,  sc,  that  for  the 
insufficiency  of  the  Bishop's  plea,  the  court  gave  judgment  for 
the  plaintiff;  ideo  consideraf  est  quod  prcsdl  H.  Sf  E.  recuperent 
vers,  prcsdicf  Episcopum prcesentalion^  suiim  ad  ecclesiamprcedictam^ 
Sfhabeant  breve  Joh.  Archie piscopo  Cantuar^  iotiusAnglice  Prima  f^^ 
loci  alius  Metropolitanoy  eo  quodprced^  Episd  cstpars^  Sfc.  Et  idem 
Episc,  in  misericordia.  And  afterwards  a  writ  to  enquireof  the  value 
of  the  church  was  awarded,  and  the  value  and  other  points  of  the 
writ  found  and  returned ;  and  upon  that  judgment  was  entered 
again,  5r.  that  thephiintifi*shallhavea  writ  to  theArchbish.  ut  supra. 
El  quod  recuperent  versus  prad*  Episd  damna^  S^c.  Etpra:d^  Episc'  in 
misericordia ;  so  tlmt  a  bishop  was  {/)  twice  amerced,  and  every 
amercement  {g)  of  a  bishop  is  51.  and  in  this  case  he  ought  not  by 
the  law  to  be  twice  amerced ;  and  therefore  this  difference  was 
taken,  if  a  man  brings  trespass  against  two,  and  one  is  found 
guilty  to  damages  by  himself^  and  the  other  is  found  guilty  to 


(e)  "  This  is  not  warranted  by  F.  N.  B. 
'*  163.  It  is  extraordinary  tliat  there  is  a  note 
"  there,  that  the  cause  is  not  traversable  and 
'*  Touches  5  Co.  58.  fur  it,  and  the  notes  are  al- 
<*  ways  said  to  be  written  by  Lord  liale,  I  have 
>«  compared  F«  N.  B.  i?(ith  old  editions  which 
*'  agree  with  the  modern,  and  the  vouching  these 
**  rases  as  an  aathorjity  is  absurd.''  Note  in  Serjt. 
Hiil'scopy, 


No  notice  need  be  given  to  a  coroner  of 
a  petition  for  his  removal,  and  per  Lord 
Chancellor  Eldon  :  ''  The  party  removed  (by  a 
"  writ  de  coronatore  exonerando)  may  have  a 
*'  commission  to  inquire  whether  the  canse 
**  assigned  for  his  removal  is  tme,  though  he 
"  cannot  traverse  it.*'  Ex  parte  Paraell|  t 
Jac.  6c  Walk,  454. 


38  b. — 59  a.  poster's  case.  1J9 

damages  by  himself,  in  that  case  each  defendant  shall  be  scve^ 
rally  amerced;  and  the  plaintiff  shall  be  also  severally  amerced 
against  each  of  them,  as  appears  in  47  E.  3.  20.     But  in  an 
action  against  {a)  one  and  the  same  defendant  or  tenant,  and  the  (a)i  Roll.3i8. 
defendant  or  tenant  pleads  one  plea  to  part,  and  another  plea  to  »  ^^'  <5i-  a- 
the  residue,  or  confesses  part,   and  pleads  to  issue  for  the  other   ^^  Co.ii?.  a. 
part,  and  the  several  issues  be  found  against  him ;  yet  the  defen*- 
dant  or   tenant  shall   not   be  twice  amerced.     And  tlicrewith 
agrees  9  E.  3.  6.  by  Herle,   &  22  H.  6.  wherefore  it  was  con- 
cluded that  forasmuch  as  the  Bishop  being  one  and  the  same 
person  was  twice  amerced,  in  this  case  it  was  error. 

Against  which  it  was  answered  by  one  of  counsel  with  the  de- 
fendant, that  the  latter  was  only  a  recital  of  the  former,  and  so 
to  give  a  full  judgment  of  all  with  the  damages,  and  not  a  new  W^  Saik.$53. 
judgment;  for  he  cannot  have  two  writs  to  the  Metropolitan,  no  ^^g  iRoIK 
more  than  he  can  be  (6)  twice  amerced.     But  if  it  was  gratia  sis! 
argument  admitted,  that  the  latter  judgment  was  erroneous,  yet  W  i  Roll. 776. 
the  (c)  first  judgment  is  good  and  perfect  in  itself,  and  shall  not 
be  impeached  for  any  error  in  the  *second  judgment;  for  the    L  ^^  *'  J 
first  judgment  was  the  judgment  which  was  in  the  Qjiare  impedit  ^35,   *      ' 
at  the  common  law,  for  before  the  stat.  of  West  2.  cap.  5.  the 
plaintiff  in  a  Qtiare  impedit  did  not  recover  damages  (rf).     And  ^"^^  t?^^' 
the  plaintiff  after  the  said  statute  may  take  the  judgment  {e)  at  5.  the  plaintiff 
the  common  law,  and  relinquish  the  benefit  of  the  statute  if  he  ™*y  ***®  *>'• 
will,  quod  concesstim  Juit  per  totam  curiam^  for  which  cause  the  the^common 
defendant's  (in  error)  counsel  prayed  that  the  judgment  might  law,  and  relin- 
be  affirmed ;  and  so  it  was.  2efitonhe*" 

Note  reader,  the  matter  in  law  was  resolved  and  adjudged  .by  ttatute. 
both  courts.  (rf)6Co.  5i. 

a.  Co.  Lit.  17. 
b.  344.  b.   ^  lust.  362.  3  Inst.  156.  Cr.  £1.  I6e.    (tf)  ''euk.  Cent  259. 


FOSTER'S     CASE. 


Hill.  32  Eliz. 


In  the  King's  Bench. 


On  a  general  warrant  to  a  constable  to  bring  a  party  before  some  justice  of  the    Foster 
■    peace  of  the  county,  to  find  surety  of  the  peace,  it  is  at  the  election  of  the  ^* 

constable  to  carry  the  party  arrested  to  what  justice  he  will.  p'^rt  V 59  a 

And  on  refusal  oi  the  party  to  find  surety,  the  officer  may  convey  him  to  pri- 
son without  a  new  warrant,  on  the  clause  in  the  warrant,  etsikocfactre  ricusa- 
verity  tfc, 

*A  justice  may  make  a  warrant  to  bring  a  party  before  himself  to  find  sureties 
of  the  peace.* 


rosTBB'8  CASK.         Part 


lr«-    ^ 


John  Foster  and  Ursula  his  wife  brought  a  writ  of  fidse  impri« 
\  ionment  against  Robert  Smith,  and  on  the  pleading  and  special 
verdict,  the  case  was  such  ;  seil.  that  the  town  of  Brancaater  is 
in  the  hundred  of  Smithden,  in  the  county  of  Norfolk ;  and  that 
the  defendant  was  pned^  tempore  quo^  8fc.  one  of  the  constables 
of  Brancaster.  And  that  Nathaniel  Bacon,  Esquire,  then  one 
of  the  justices  of  peace  within  the  said  countj,  made  a  warrant 
sealed  with  his  seal  directed  omongst  others  to  the  constables 
of  Brancaster,  reciting  that  John  Lane  of  Brancaster  was  in  fear 
of  his  life,  mutilation  of  his  members,  and  burning  of  his  houses 
by  Ursula  the  plaintiff,  &c.  Veins^  4^.  pnectpimus  quod  prteS 
Vrsulam  coram  aliquo  justiciarior'  nostrorttm  ad  pacem  in  coni 
piadicC  assign*  venire  faciat%  seu  aliquis  vestrUm  venire  facial 
sitfficienf  manucapf^  quod  ipsa  prtsdid  Ursula  prctfaf-  nhhaniC 
Lane  damnum  4*  malum  aliquod^  S^c.  nonjaciatj  necjteri  pro^ 
curabit.  Et  si  hocfacere  recusaveril^  tunc  ipsam  sic  recusantem 
proxim*  prison*  nostra  in  com*  pned^  dud  facias^  tfc.  ibidem 
moratw^  quousque  gratis  hoc  facer*  valuer* ^  S^c.  By  force  of 
which  warrant  the  defendant  did  arrest  the  said  Ursula,  and 
59  b.]  that  afterwards  the  plaintiff  and  one  John  Hammond  ^offered 
them  to  -go  to  Thomas  Farmor,  Esquire,  one  of  the  justices  of 
peace  of  the  same  county,  to  be  bound  to  the  Queen  according 
to  the  purport  of  the  said  warrant;  and  that  the  said  Robert 
Smith  did  refuse  to  go  to  the  said  Thomas  Farmor,  on  which 
the  plaintiflFs  went  with  the  said  John  Hammond  to  the  said 
Thomas  Farmor,  and  there  acknowledged  a  recognizance  to  the 
Queen  to  appear  at  the  next  sessions  to  be  held  within  the 
hundred  of  Smithden  (which  was  not  according  to  the  warrant) 
and  that  the  defendant  pradicf  tempore  quoy  Sfc,  by  force  of  the 
said  warrant  carried  the  said  Ursula  before  the  said  Nathaniel, 
before  whom  she  refused  to  find  sureties ;  wherefore  the  de* 
fendant  carried  the  said  Ursula  to  gaol  by  force  of  the  said 
warrant  And  in  this  case  two  points  were  resolved  by  Wray, 
Chief  Justice,  and  the  whole  court, 
irrafwar-  ^*  I'hat  on  the  said  general  warrant  sciL  coram  aliquo  justiciar*^ 

:  to  carry     Sfc.  it  is  at  the  election  of  the  constable,  who  is  an  officer  and 
P**'*y  fth     *"*"**^®^  of  justice,  to  carry  the  party  arrested  to  what  justice  he 
ices^/i^r.,      ^i'l«  for  it  is  more  reasonable  to  give  election  to  the  officer,  who 
roDKtabie    in  presumption  of  law  is  a  person  indifferent,  and  sworn  to  do 
h**1wUre     ^      exccute  his  office  duly,  than  to  give  the  election  to  the  de- 
rUi  carry     liuquent  himself,  who  by  presumption  of  law  will  seek  excuses, 
and  perhaps  will  carry  the  constable,  being  for  the  most  part  a 
poor  man,  to  the  farthest  part  of  the  county,  by  reason  whereof 
Pe^c*^'  ^^^^  constable  would  be  more  negligent  and  remiss  of  such 
9.^1.  H.     warrants  for  fear  of  travel,  and  loss  ol  their  time;  which  judg- 
[).  b.  si.a*    nient  is  against  the  opinion  of  Fineux,  21  H.  7.  20.  Mterf 
whereof  the  reporter  makes  a  quare.     But  it  agrees  with  the 
opinion  of  the  Lord  Brook  in  abridging  the  case  of  21  H.  7*  tit. 
Mu^ntT     ^^^^^  Imprisormenty  1 1 .     Note  reader,  the  law  adjudged  in  the 

point,  which  never  (as  I  know)  was  adjudged  before, 
d^r  hlf         "*  '^  ^^  resolved,  that  after  the  officer  in  the  case  above,  had 
ram  et  »i     '^^'^^ght  the  party  before  the  justice,  and  before  him  she  refused 
yc,  the 

table  may  cairy  the  party  to  piifton  on  his  refusal  to  find  sureties  without  a  new  warrant. 


to  find  sureties,  so  the  oiBcer  without  a  new  warrant  or  com- 
mandment might  carry  the  party  to  prison,  and  that  by  the 
words  of  the  said  warrant,  et  si  hocfacere  recusaverintj  Spc.     And  A  jastice  may 
Wray,  Chief  Justice,  said,  that  a  justice  of  peace  might  in  such  "nUobrfM 
case  make  a  warrant  to  bring  the  party  before  himself,  and  it  tbe  party  be- 
would  be  good  and  sufficient  in  law  :  for,  for  the  most  part,  he  ^^^  hinwelf. 
who  makes  the  warrant,  has  best  knowledge  of  the  matter,  and 
therefore  most  fit  to  do  justice  in  the  case. 


GOOCH'S    CASE 


Mich.  32  &  33  Eliz. 


In  the  King's  Bench. 


Part  v.— 60  a. 


In  debt  against  an  heir  on  the  bond  of  his  ancestor,  the  defendant  pleaded  rutn$  Rous 
per  descent  the  day  of  the  writ  purchased,  upon  which  issue  was  joined :  held>  9» 

The  plaintiff  may  give  in  evidence  a  fraudulent  conveyance  to  defraud  him  of  S?i!^v 
bis  action. 

A  pnrduiser  sliall  avoid  a  fraudulent  conveyance  made  with  intent  to  deceive 
purchasers  against  Stat.  27  Elic,  although  before  his  purchase  he  had  notice 
of  such  conveyance. 


Between  Rous  plaintiff  and  Gooch  defendant,  as  heir  to  his  &• 
tbcr  in  debt,  on  a  bond  made  by  the  father,  in  which  he  bound 
himself  and  his  heirs  (a)  ;  the  defendant  pleaded  rtens  per  des- 

^"~"^"'^"^~^~^"^"^^~'^""~'~"*~""^^"^"""-"~"^~~"^^^""^^— ■"""^^"^■•~"~^'""^~~~""'""-^"~^"~"^"'^^"^™^"""~""^"""^'~"^""'^^"^"^'™""""""^^"""™* 

(a)  By  Stat.  SW.ScM.  cap.  14.  §  5.,  reciting  before  the  action  brought,  shall  not  be  liable  to 

that  several  persons  being  heirs  at  law,    to  such  execution. 

avoid  tlie  payment  of  such  just  debts  as  in        And  by  $  6.  it  is  enacted,  that  where  any  ac-% 

regard  of  tiie  lands,  tenements,  and  heredita-  tion  of  debt  upon  any  specialty  is   brought 

ments  descending  to  them,  tliey  have  by  law  against  any  heir,  he  may  plead  ricns  per  deseeni 

been  liable  to  pay,  have  sold,  aliened  or  made  at  the  time  of  the  original  writ  brouriit  or  the 

over  such  lands,  &c.  before  any  process  was  or  bill  filed  against  him,  and  the  plaintiff  may  re* 

could  be  issued  against  them,  it  is  enacted,  ply  that  he  bad  lands,  &c.  from  his  ancestors 

that  in  all  cases  where  any  heir  at  law  shall  be  before  the  original  writ  brought  or  bill  filed, 

liable  to  pay  the  debts   of   his  ancestors  in  aud  If  upon  issue  joined  therefore  it  be  found 

regard  of  any  lands,  6cc,  descending  to  him,  for  the  plaintiff,  the  jury  shall  inauire  of  the 

aod  shall  sell,  alien  or  make  over  the  same,  value  of  the  lands,  6[c.  so  descended,  and  there- 

before  an^  action  brought,  or  process  sued  out  upon  judgment  shall  be  given  and  executioa 

against  him,  that  such  heir  at  law  shall    be  shall  be  awarded  as  aforesaid,  but  if^udgment 

answerable  for  such  debt  or  debts  in  an  ac-  be  given  against  such  heir  by  confession  of  the 

lion  or  actions  of  debt  to  the  value  of  the  said  action  without  confessing  the  tu$el$  descended 

land  so  by  him  sold,  aliened  or  made  over,  in  or  npon  demurrer  or  ml  dieit  it  shall  be  for  die 

Which  case  all  creditors  shall  be  preferred,  as  in  debt,  and  damages  withoiit  any  writ  to  inquire 

Actions  against  executors  and  administrators,  of  the  value  of  the  lands,  6cc,  so  descended* 

and  such  executions  shall  be  taken  out  upon  Vid.   upon   the  construction  of  this   statute 

%ny    judgment    or   judgments    so    obtained,  Serjt  Williams's  n.    4,    Jefereem  v.    Mer<Mi, 

egainst  such  heir,  to  the  vahie  of  the  said  2  8aund.  7  e.    And  n.  (B.)y  Uarberf*  Cosf, 

hmdK,  as  if  the  same  was  his  own  proper  debt  3  Rep.  11  b.  Vol.  ii.  p.  51. 

or  debts,  saving  that  the  lands  bond  fide  aliened 
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tad  ;  and  the  plaintiff  maintained  aneta  at  L  in  the  county  of 
Soff.  and  at  nisi  prius  before  Wray,  Chief  Justice  of  England, 
one  of  the  counsel  with  the  plaintiff  gave  in  evidence  that  his 
£uher  was  seised  of  lands  in  L  aforesaid  in  fee,  and  died 
thereof  seised :  and  that  they  descended  to  the  defendant,  by 
which,  &c  All  which  was  agreed  by  the  other  side  :  but  the 
defendant's  counsel  ove  in  evidence,  that  long  time  before  this 
action  brought,  the  defendant  had  enfeoffed  one  W.  G.  in  fee  of 
the  same  lands,  which  was  also  confessed ;  but  the  plaintiff's 
counsel  ^Hedged  and  proved,  that  this  feofiment  was  made  by 
fraud  and  covin  to  defiraud  theplaintiff  of  his  action;  and  there- 
fore void  by  the  stat.  of  (a)  13  Eliz.  cap.  5*  as  to  the  plaintiff. 
But  it  was  strongly  urged  and  insisted  on,  that  it  ought  to  have 
been  pleaded,  and  could  not  on  this  issue  (of  Hens  pa'  descent 
the  day  of  the  writ  purchased)  be  given  in  evidence  :  but  on  the 
importunity  of  the  plaintiff's  counsel,  Wray,  Chief  Justice,  di- 
rected the  jurors  to  find  the  special  matter;  and  so  they  did. 
And  now  this  term  on  argument  at  bar  and  bench,  two  points 
were  reserved  by  Wray,  Chief  Justice,  and  the  whole  court. 
On  Uie  issae  i.  That  the  matter  aforesaid  might  be  well  given  (b)  in  evi- 

^t^/tbe  dence  for  two  reasons ;  1.  Because  the  said  statute  provides  ge- 
day  of  die  Dcrally,  that  the  estate  as  to  the  creditor  shall  be  void,  and  the 
]»"^P"^*»-  acts  of  parliament  made  in  prevention  or  suppression  of  fraud 
leot^eoffineat  ought  to  have  a  fovourable  interpretation.  2.  If  this  matter 
todeprire  ought  to  be  pleaded,  it  would  be  mischievous  to  creditors,  and 
[  ^  60  b.  3  make  much  to  the  maintenance  and  increase  *of  fraud  and  covin  ; 
P**?*^^^*^  for  fraud  and  covin  (because  they  are  odious)  are  so  privately 
ciTen  iae^i-  ^^^  secretly  hatched  in  a  hoOow  tree,  in  arbore  cava  4*  opaca^  and 
doice.  so  artificially  covered  and  concealed,  that  the  party  grieved  has 

no  means  to  find  or  know  it ;  then  to  drive  the  plaintiff,  who  is 
altogether  a  stranger  to  it,  to  plead  the  feoffment  (whereof  he 
hath  no  knowledge)  and  that  it  was  made  by  fraud,  &c.  would 
A  fraodnlent  ^  mischievous  and  against  law  and  reason.  And  judgment  was 
emiTesrance  is  given  for  the  plaintiff.  And  in  this  case^  Wray,  Chief  Justice, 
^i^H^^^  said,  if  A.  seized  of  land  in  fee  makes  a  fraudulent  conveyance, 
pOTirbitter,  al-  ^  ^^e  intent  to  deceive  and  defraud  purchasers  against  the  stat. 
tlMMffkhthad  of  (c)  27  £1*  and  continues  in  possession,  and  is  reputed  as 
"^^^"^^  owner,  B.  enters  into  discourse  with  A.  for  the  purchase  of  it,  and 

(«)  t  BnmvU.  by  accident  B.  has  notice  and  knowledge  of  this  fraudulent  con- 
k 6CoTi8?b'.  ^^y^^^  ^^d  notwithstanding  concludes  with  A.  and  takes  his 
10  Co.  56.  b.  '  assurance  of  him ;  in  this  case  B.  shall  avoid  the  said  fraudulent 
CoJEnt.ief^M.  conveyance  by  the  said  act,  notwithstanding  his  notice  (b);  for 
a  Im.  im.  ^^^  ^^^  ^^  ^y  express  words  made  the  fraudulent  conveyance 
f  Leon.  8, 9.  void  as  to  a  purchaser ;  and  forasmuch  as  it  is  within  the  express 
£i^  Le'*'  (^  purview  of  the  act,  it  ought  to  be  so  taken  and  expounded  in 
»r0  Lotcii.  222.  suppression  of  fraud.  And  according  to  the  opinion  of  the  Lord 
f  Roll.  Rep.  Wray,  it  was  unanimously  .agreed  and  resolved  by  the  whole 
415.  Cro^El      ^"'^  of  Common  Pleas,  PascA.  3  Jacobi  in  evidence  to  a  jury  in 

645.  995,  9S4. 810.  Dyer,  295.  pi.  17. 351.  pi.  23.  2  Bnlst.  226.  Lane,  47. 103.  Co.  Ut  3.  b.  76.  a. 
290.  «.  RaiUt  Fraadolent  Deeds,  i.  Rast.  Eot.  207.  b.  Cr.  Jac.  270, 271.  Moor,  638.  Yelv.  196, 
197.  (b)  Hob.  72.  Boct.  pla.  200.  2  RoU.  684.  6  Co.  72.  b.  2  Inst.  445.  (e)  27  El.  c.4.  (d)Co. 
Lit  a.  b.  76.  a.  290.  a.  b.  \/  \  J 


..(*)  y^'  ^^JL.^'  Eq.  Cas.  Ab.  344.   pi.  6.    stat.  27  Eliz.  notes  (a.)  &  (s.),  Twyne*s  Que, 
tMMHMf  •  King,    65.       And    Vid.    upon    3  Rep.  82  a.  VoL  ii.  p.  219,  and  references. 
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an  Ejectionejirmie^  on  a  lease  made  by  Standen  to  House,  plain-  Standon's 
tiff,  against  Bullock,  defendant,  that  where  one  Bullock  had  3  j'ac.^*^' 
made  a  fraudulent  estate  of  his  land  within  the  said  act  of  *Z1  El.  Comm'  Banco, 
to  A.  B.  and  C.  and  afterwards  notwithstanding  offered  to  sell  the 
said  land  to  Standen,  and  before  assurance  thereof  made  by  Bul- 
lock, Standen  had  notice  of  the  said  fraudulent  conveyance,  and 
notwithstanding  proceeded  and  took  his  assurance  of  Bullock 
that  Standen  should  avoid  (by  the  said  act)  the  said  fraudu- 
lent conveyance ;  for  the  notice  of  the  purchaser  cannot  make 
that  good  which  an  act  of  parliament  made  void  as  to  him.  And 
true  it  is,  quod  non  decipitur  qui  sett  se  decipi  (a).     But  in  that  case  (,,)  3  co.  82. 
the  purchaser  is  not  deceived ;  for  the  fraudulent  conveyance  b.  Moor,  605. 
whereof  he  has  notice  is  void  as  to  him  by  the  said  act,  and  gi^V^f'^'^y 
therefore  shall  not  hurt  him,  nor  is  he,  as  to  that,  in  any  manner  Lane,  t^\      * 
deceived  (Q.).  2  Jones,  95. 


SPARRY'S    CASE, 

Mich.  32  &  3S  Eliz. 
In  the  Exchequer. 


In  an  action  of  trover  in  the  Exchequer,  the  defendant  pleaded,  that  the  plain*  OwBir 
tiflf  bad  another  action  depending  in  K.  B.  for  the  same  trover  and  conversion  f • 

of  the  same  goods.  And  it  was  held  that  the  bill  should  abate.  PMrvy-l61  a. 

In  writs  which  comprehend  certainty  as  debt,  detinuey  ^c,  it  is  a  good  plea 
that  the  writ  is  brought  pending  another ;  but  in  writs  which  do  not,  as  assize, 
trespass,  &c.,  it  is  no  plea  until  after  plaint  or  declaration  made  ;  in  which 
case  the  writ  purchased  after  such  plaint  or  declaration  shall  abate. 
The  plea  is  good,  although  the  first  action  is  in  another  court. 
*  But  not  where  the  first  action  is  brought  in  an  inferior  court.* 


Israel  Owen  brought  an  action  on  the  case  against  James 
Sparry,  of  trover  of  a  certain  quantity  of  cotton  yam,  and  selling 
it  to  persons  unknown,  and  conversion  to  his  own  use;  the  de- 
fendant pleaded,  that  tlie  piainlifF  had  another  action  on  the  case 
depending  in  the  King's  Bench  for  the  same  trover  and  conver- 
sion of  the  same  goods ;  and  this  suit  is  prosecuted  pending  the 
other ;  and  demanded  judgment  of  the  bill ;  and  thereupon  the 
plaintiff  did  demur  in  law.  And  it  was  resolved  by  Sir  Roger  . 
Manwood,  Chief  Baron,  and  the  whole  Court  of  Exchequer, 
that  the  bill  should  {a)  abate  for  two  reasons. 

L  Because  by  the  rule  of  law  a  man  shall  not  be  (i)  twice  In  writs  which 

^  comprehend 

certainty,  it  is  a  good  plea  that  the  writ  is  brought  pending  another  -.—otherwise,  in  writs  which 
4:onUin  no  cerUinty.    (o)  Doct.  pi.  67. 63.  Moor,  5S9.    (6)  Moor,  418. 


IM 


spaeet's  case. 


PartV,—ei  8.-61  b. 


(€)4Co.43.a. 
8  C^  118.  b. 
11  Co.59.b. 
f  \emU  170. 
Cr.Jac481. 
Cawly,78. 
Noy,  8f . 
1  Roll.  Rqi. 
9X  Bridf . 
Its.  Wing. 
Max.  695. 


Bat  after 
plaiot  or  de- 
claration 
made  which 
reduces  the 

[*6l  b.] 

I^eneralty  of 
the  writ  to  a 
certainty,  it  Is 
a  good  plea. 


Action  on  the 
case  on  trover 
and  conver- 
sion is  as  cer- 
tain as  an  ac- 
tion of  tres- 
pass after  de- 
claration. 

{k)  Antea,  95. 
a.  Co.  Lit.  96. 
a.  303.  a. 
Hard.  132. 
March,  98. 
Moor,  883. 

(c)  Br.  Brief. 
300.  Br. 
Assise,  299. 

(d)  Br.  Brief. 
«59.  Fitz. 
Brief.  142. 

(e)  Doct.  pi. 
68.  Br.  Brief. 
321. 

if)  Fitz.  Brief. 

87. 

(y)  Br.  Tres- 

Eass,  171. 14 
[.  7.  12  b.  13. 
a. 
(A)  PIti.  Tres- 

E  118,59. 
r.  Trespass, 
152.  Br.  Brief. 
188. 


▼exed  for  one  and  the  nine  caose,  nemo  (a)  debtt  bis  vexari^  si 
constet  curia  quod  sit  pro  una  4*  eadem  causa.    But  the  old  differ- 
ence in  oar  books  is  between  writs  which  comprehend  certainty 
as  in  debt,  detinue,  &c.  and  writs  which  comprehend  no  cer* 
tainty,  as  assise,  trespass,  &c.     For  it  is  true  that  in  writs  (be, 
they  real,  personal,  or  mixt),  which  are  certain,  it  is  a  good  plea 
to  say,  that  the  writ  is  .brought  pending  another,  but  in  writs 
real  or  personal,  where  no  certainty  is  contained,  there  it  is  no 
plea.     As  in  assise  the  writ  is  general  de  libero  tenemento^  and  a 
writ  of  trespass  is,  quare  bona  4*  cataUa  cepit  Sfc.  generally  with- 
out any  certainty,  either  of  the  thing,  or  of  the  time,  &c.  or  of 
any  convenient  certainty  which  may  be  put  in  issue;  for  the  law 
requires,  quod  (b)  ctrta  res  deducatur  in  exitum^  et  non  potest  con- 
stare  curia^  quod  sit  pro  una  et  eadem  causa.     But  in  assise,  tres- 
pass, &c«  after  plaint  or  declaration  made,  which  plaint  or  decla- 
ration reduces  the  generally  of  the  writ  to  a  certainty,  then  the 
writ  purchased  after  such  plaint  or  declaration  shall  abate,  as 
appears  in  14  *E.  3.  Brief,  270.,  adjudged  in  the  point,  where 
in  assise  of  novel  disseisin  die  tenant  pleaded,  that  the   plain- 
tiff had    another  writ  of  assise  depending  of  the  same  tene- 
ments between  the  same  parties;  and  so  tliis  writ  purchased 
pending  the  other,  judgment  of  the  writ,  and  because  plaint 
was  not  made  in   the  Grst  writ  so  that  non  potest  constare 
curiigj    of  what  tenements    he    made    his    plaint,    the    writ 
was  awarded  good,    and  he  pleaded  to  issue.       And  there- 
with agree  14  Ass.  p.  7.     29  (c)  As&  p.  40.      Vide  (14)    18 
E.  S.  Brief,  318.     A  writ  of  rescous  brought  pending  another 
shall  abate,  if  it  be  of  record  that  the  plaintiff  hath  declared 
in  the  first  writ,  or  otherwise  not;  and  {jd)  39  H.  6.  12  ace.  by 
Prisot  in  assise  after  plaint ;  and  in  trespass  after  declaration  the 
plea  is  good.     But  in  the  case  at  bar,  the  first  action  on  the 
case  on  trorer  and  conversion,  be  it  by  writ  or  bill,  is  here  as 
certain  as  an  action  of  trespass  is  after  declaration.     But  the 
the  reason  in  (e)  5  H.  7.  15.  a.  b.  (which,  as  it  seems,  the  reporter 
mistook)  was  utterly  denied  by  the  court,  where  it  is  said,  that 
because  divers  trespasses  may  be  done  in  one  and  the  same  day, 
therefore  it  is  no  plea   (as  it  is  there  said)  in  trespass,  that  an- 
other action  is  depending,  &c.  for  the  same  trespass :  for  by  the 
same  reason  after  the  pi.  has  recovered  in  trespass,  and  brings 
his  action  for  the  same  trespass  again,  the  defendant  cannot  aver 
that  it  is  all  for  one  and  the  same  trespass.     But  the  book  in  {/) 
20  H.  6.  44.  b.  45.  a.  was  affirmed  to  be  good  law;  whete  in 
forgery  of  false  cleeds,  the  def.  demanded  judgment  of  the  writ, 
because  the  pi.  had  the  like  writ  of  forgery  of  the  same  deeds,  to 
which  he  had  appeared,  and  this  writ  purchased  pending  the 
other.     For  the  writ  of  forgery  of  false  deeds  is  general.     Quare 
diversa  falsa  facta  fabricavit^  vel  guoda'  falsum  facf  fabricavit : 
and  the  def.  had  not  pleaded  that  the  pi.  had  declared  in  the 
first  action  whereby  the  certainty  might  appear ;  therefore  New* 
ton  compared  it  to  a  writ  of  trespass  and  awarded  the  def. 
to  answer.     Vide  (g)  14  H.  7.  12.  b.  &  22  (A)  H.  6.  15.  b.  that 
in  an  action  of  trespass  for  a  horse,  which  by  the  declaration  is 
reduced  to  a  certainty,  it  is  a  good  plea  to  the  writ,  that  there  is 
a  replevin  depending  of  the  same  takings  where  an  averment  is 
allowed,  that  all  is  for  one  and  the  same  taking,  and  yet  there 
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may  be  several  takings  in  the  same  day,  which  is  against  the  rea- 
son of  5  H.  ?•  and  agrees  with  this  resolution.     And  therewith 
agrees  also  the  book  m  22  H.  6.  52.  a.  where  the  case  of  trespass 
is  adjudged;  for  there  in  trespass  the  def.  said  the  pi.  had  an- 
other writ  depending  against  the  def.  for  the  same  trespass,  on 
which  he  had  declared,  judgment  of  that  writ  brought  pending 
the  other,  and  Newton  and  the  whole  court  awarded  that  the 
writ  should  abate.     Note,  there  it  is  part  of  the  plea  to  the  writ, 
that  the  pi.  had  declared  (a),  by  which  he  had  made  the  thing 
certain ;  and  that  is  the  difference  between  this  case  and  the 
cases  in  {a)  20  H.  6.  44.  &  5  (i)  H.  7.  15.  a,  b.  for  the  ♦prin-    [  *  62  a.  ] 
cipai  case  in  5  (c)  H.  7.  was  affirmed  to  be  good  law,  for  there 
it  was  not  part  of  the  plea  that  the  plaintiff  had  declared.     And 
the  case  at  bar  was  stronger,  for  it  shall  not  be  intended  that 
there  were  divers  sales  and  conversions  in  one  and  the  same  day. 
Also  it  was  resolved,  that  although  the  first  action  was  in  an-  Hie  plea  good, 
other  court,  scil.  in  the  King's  Bench,  or  vice  versd^  that  the  plea  g^*!®"^***]! 
is  good  (b).     Vide  43  {d)  E.  S.  27*  a.  ace.  and  that  the  book  in  pending^in  an- 
34  £.  S.  Brief  789*  is  good  law ;  for  it  doth  not  appear  by  the  other  coart 
plea,  that  the  plaintiff  or  defendant  was  privileged  in  the  Exche- 
quer, and  then  by  the  statute  oi  Artictdi  super  chartas^  cap.  4.  it 
is  enacted,  that  no  common  plea  shall  be  held  in  the  Exchequer: 
but  in  43  E.  (e)  3.  27.  a.  it  appears  that  the  defendant  was  privi- 
leged in  the  Exchequer,  and  therefore  the  plea  to  the  writ  there 
was  good.     But  if  a  roan  brings  an  action  of  debt  by  bill  in  ^"*  |"  *"  ■^' 
London  or  Norwich,  or  in  any  other  inferior  court,  and  after-  riorcoart,°itU 
wards  brings  an  action  of  debt  in  the  Common  Pleas,  this  suit  in  no  plea  that 
the  higher  court,  which  is  brought  pending  the  suit  by  bill  in  an  fcj.^'ghtpend- 
inferior  court,  shall  not  abate  (c),  as  appears  in  7  {/)  H.  4.  8.  a.  log  a  suit  in 
&  3.  (g)  H.  6.  15.  a.  b.  Vide  43-  E.  3-  22-  27.  &  (A)  7  H,  4,  44,  •«  M^i«» 

a.  b.  Briningham's  case.  But  it  is  said  9  E.  4.  53.  a.  that  all  the  /^^q  h.  6.44. 
King's  courts  at  Westminster,  have  been  time  out  of  mind,  &c«  k  45.  a.'Fiti/ 
and  so  a  man  cannot  tell  which  of  them  is  the  most  ancient  court.  ^![*^>  ^^* 

And  afterwards  it  was  adjudged  that  the  plea  was  good,  and  68.BrrB^ef. 

the  plaintiff  took  nothing  by  his  bill.     Ana  so  note  reader,  all  sti. 

the  books  which  primd  facie  seem  to  disagree,  are  on  full  and  ^^).^  S*  ^:  ^^; 

I'j  •         1  J      J  •!  J  a.  b.  Doct.  pi. 

solid  reason  unanimously  agreed  and  reconciled.  59.  Br.  Bri^. 

5S1.  Aiiteay61. 

b.  (d)  Fitz.  Bar.  197.  Br.  Debt.  35.  Br.  Brief.  66.  (e)  Supra.  (/)  Fitz.  Brief.  ttS.  Br.  Brief. 
106.  Br.  Estoppel,  54.  (f )  Br.  Estoppel,  1.  Br.  Brief.  S.  Fitz.  Estoppel,  15.  (4)  Fitz.  Action  snr 
le  case,  26*    Br.  ActioD  sur  le  case,  37. 


(a)  In  indebUatu8  assumptU  the   defendant  (b)  Vid.  Boimcr  v.  HiU,  1  Lord  Raym.  338.  S. 

pleaded  in  abatement  another  action  depend-  C.  (Holt,  557.  Carth.  433.  Comb.  479.)  Where 

ioK  for  tlbe  same  matter  in  the  Excheqner,  and  a  plea  in  K.  B.  of  another  action  pending  for 

did  not  allege  that  the  plaintiff  had  declared  the  same  canse  in  C.  B.  was  held  ill,  but  it 

in  ity  and  1:^  the  Court  this  is  bad,  because  it  would  seem  (vid.  the  report  in  Lord  Raymond) 

cannot  be  traversed,  whether  it  be  the  same  not  because  the  action  waa  ui  another  Court, 

matter  or  not,  MUekeil  v.  Km^,  t  Barnard,  but  because  the  pendency  of  the  action  was 

S43.     litL  Pract.  Reg.  8.     Vid.  BowUr   v.  badly  pleaded. 

Sptihrn-gi,  1  Lntw.  31.    Com.  Dig.  Abatement,  (c;  Ace.    Brtasfry  v.  GM,  It    Mod.   S04. 

u.  94.    Bac.  Ab.  Abatement,  M.    Kiichen  t.  Seen  ▼.  Tmrner^  t  Lord  Raym.  1102.    WhiU  t. 

Cmi^U,  3  Wils.  308.    Fo^er  v.    Fassoll,  3  WiUie^  t  WiU.  87.      Com.  Dig.  Abatement, 

Atk.  587.     Jh»dfield  y.   TTardfii,  Fitzgibbon,  h  24.  pi.  9.     DudfiOd   ▼.   Wttrda^  Fitzgib. 

313.  313. 
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CASES   OF    BY-LAWS 


AND 


ORDINANCE  S^ 


THE  CHAMBERLAIN  OF  LONDON'S  CASE. 

Mich.  32  &  33  Eliz. 
In  the  King^s  Bench. 


Part  v.— 6«  b. 


Cbambbr-  In  London  it  is  a  good  by-law,— that  if  any  citizen,  freeman,  or  stranger  witliid 
LAIN  OF  LON-  (he  said  city  pat  any  broad-cloth  to  sale  within  the  city  before  it  be  bronghf 

D^!l  V^^*l«  k         ^^  Blackwell  Hall  to  be  viewed  and  searched,  so  that  it  may  appear  to  be 

saleable,  and  that  hallage  be  paid  for  it,  he  shall  forfeit  for  every  cloth  fit.  8i/. 

and  that  the  chamberlain  of  the  city  for  the  time  being  shall  have  an  action  of 

debt  for  the  forfeiture. 

*  The  kiaf  may  grant  by  his  charter  that  all  ships  coming  to  snch  a  haven^ 

ahall  be  unladen  at  a  certain  place,  and  not  elsewhere.*    S.  C.  3  Leon.  264. 


1  Roll.  565.      The    Chamberlain  of  London  brought  an  action  of  debt  in 
Moor,  576,        London  at  the  Guildhall  there  against  divers  persons,  &c.     And 

it  was  grounded  on  an  act  of  Common  Council,  or  ordinance  made 
by  the  Mayor,  Aldermen,  and  Commonalty  of  the  city  at  their 
common  assembly  (which  they  make  by  custom,  and  which 
amongst  others  is  confirmed  by  divers  acts  of  Parliament)  by 
which  it  was  ordained,  that  if  any  citizen,  freeman,  or  stranger 
within  the  said  city,  put  any  broad  cloth  to  sale  within  the  city 
of  London  before  it  be  brought  to  Blackwell'^hall  to  be  viewed 
and  searched,  so  that  it  may  appear  to  be  saleable,  and  that 
hallage  be  paid  for  it,  sciL  IcL  for  every  cloth,  that  he  shall  forfeit 
for  every  cloth  6s.  Sd.  And  further  it  was  ordained,  for  such 
forfeiture  the  Chamberlain  of  (he  city  of  London  for  the  time 
being  should  have  an  action  of  debt,  Sec.  And  because  the  de- 
fendants had  broke  the  said  ordinance,  for  the  penalty  inflicted 
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by  the  said  ordinance,  the  Chamberlain  of  London  brought  an 
action  of  debt  in  London ;  and  it  was  removed  by  Corpus  cum 
causa  into  the  King's  Bench.     And  it  was  moved  that  those  of 
London  could  not  make  laws  and  ordinances  to  bind  the  King's 
subjects,  and  principally  strt^ngers,  for  then  they  would  have  as 
high  authority  as  an  act  of  Parliament:  and  2.  The  said  ordi- 
nance (as  it  was  urged)  was  against  the  law  and  the  freedom 
and  liberty  of  the  subject,  to  compel  him  to  bring  his  clothes  to 
any  one  place.     3.  The  imposit.  of  \d.  for  hallage  was  a  charge 
to  the  subject,  and  by  the  same  reason  that  they  may  impose  \d» 
they  may  impose  ^d.  and  so  in  infinit :  *and  one  of  the  Inner    [  *  63  a.  3 
Temple  of  counsel  with  the  city  moved  to  have  a  Procedendo.   It 
appears  by  many  precedents,  that  it  hath  been  used  within  the 
city  of  London  time  out  of  mind,  for  those  of  London  to  make 
ordinances  and  constitutions  for  the  good  order  and  government 
of  the  citizens,  &c.  consonant  to  law  and  reason,  which  they  call 
acts  of  Common  Council.     Also  all  their  customs  are  confirmed 
by  divers  acts  of  Parliament,  and   all  such   ordinances,   con- 
stitutions,  or  by-laws   are  allowed    by    the    law,    which    are 
made  for  the  true  and  due  execution  of  the  laws  or  statutes  of 
the  realm,  or  for  the  well  government  and  order  of  the  body 
incorporate.     And  all  others  which  are  contrary  or  repugnant 
to  the  laws  or  statutes  of  the  realm  are  void  and  of  no  efiect : 
and  as  to  such  ordinances  and  by-laws,  these  differences  were 
observed ;  inhabitants  of  a  town  without  any  custom  may  make 
ordinances  or  by-laws  for  the  reparation  of  the  (a)  church,  or  a  (a)  Postea,  67. 
highway,  or  of  any  such   thing  which  is  for  the  general  good  of  ^'S^Y^'^" 
the  public ;  and  in  such  case  the  greater  part  shall  bind  the  whole  194.^14  y^] 
without  any  custom.     Vide  44  E.  3.  19.    But  if  it  be  for  their  so. 
own  private  profit,  as  for  the  well  ordering  of  their  (J)  common  ^l^J*  P*T* 
of  pasture,  or  the  like,  there,  without  a  custom  they  cannot  make  %2a,  1  Leon."* 
by-laws :  and  if  there  be  a  custom,  then  the  greater  part  shall  190.  Hob.  sit. 
not  bind  the  less,  if  it  be  not  warranted  by  the  custom.     For  as  carter  iV^e 
custom  creates  them,  so  they  ought  to  be  warranted  (directed)  ' 

by  the  custom  (a).     r«Vfe8E.  2.  Assise  [c)  412.     Also  corpo-  (OfBrownU 
rations  (d)  cannot  make  ordinances  or  constitutions  without  a  ^esn^^tis 
custom,  or  the  King's  charter,  unless  for  things  which  concern  220! 
the  public  good  (b),  as  reparations  of  the  church  or  common  (J)  ^  Roll.sis. 
highways,  or  the  like.     Vide  44  E.  3.  19.  8  E.  2.   Assise  413.  S2rtii*4«« 
21  E.  4.  54.  11  H.  7.  IS.  21  H.  7-  20  &  40.  15  Eliz.  Dyer  322. 


(a)  Vid.  GfTtith  v.  Bodman^  S  Wils.  164.  been  admitted  to  one  of  the  gniidsisgoody^Mfwic 
Wmgwier  V.  FmA,  %  Brownl.  288.  Mayor,  ifc»  ▼.  FennWI,  1  Wils.  233.  Soaby*lawfonDdedooa 
9f  CMuster  v.  Goodwin,  Carter,  1 14.  cnstom  which  restrains  brewers'  servants  to  cer- 

(b)  Without  a  cnstom  a  by-law  in  restraint  tain  honrs  for  being  in  the  streets  with  their  drays 
of  trade  is  void,  Party  v.  Berry,  1  Comyns,  is  good,  Bosworth  v.  Heame,  2  Strange,  1085. 
269.  But  where  there  is  a  custom,  there  may  So  also  a  by-law  where  there  is  a  cnstom, 
be  a  by-law  in  restraint  of  trade  to  a  certain  that  none  but  free  porters  shall  carry  com,  dec. 
extent,  Hasketh  v.  Braddock,  3  Burr.  1847.  is  good,  Fazakerley  v.  Wiltshire,  1  Strange,  462. 
Adley  v.  Whitatable  Company,  17  Ves.  315.  But  where  a  by-law  is  not  in  restraint,  but 
MUchel  V.  Reynolds,  1  P.  Wms.  184.  Uutchins  only  a  regulation  of  trade  it  may  be  good  with- 
V.  Player,  O.  Bridgm.  285.  MitcheU  v.  out  a  custom,  Vid.  Ctvnmel  v.  Camerat,  Civit. 
Reynolds,  10  Mod.  131.  Mayor  of  Colchester  London,  1  Strange,  675,  and  the  cases  collected 
T.  Goodwin^  Carter,  114.  in  the  note  by  the  editor.     Rex  v.  Corporation 

A  by-law  founded,  upon  a  custom,  to  exclude  of  Faversham,  8  T.  K.  352.    Adley  v.  Reeves, 

all  from  trading,  &c.  in  the  borough  who  had  not  2  M .  6:  S.  60. 
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And  »  to  the  case  at  b«r  many  statutes  were  made  for  the 

true  making  of  wooUcn  dock,  whidi  is  the  principal  commodity 

of  this  realoi ;  and  to  the  intent  that  the  said  statutes  might  be 

the  better  ezecnted  without  any  deceit,  the  said  act  of  Common 

Cooncil  was  made^  that  they  shall  be  brooght  to  Blackwell* 

hally  as  to  a  place  public,  and  known,  to  the  intent  they  might 

be  searched  and  Tiewed,  if  th^  were  made  according  to  the 

said  statntea.    So  the  said  ordinance  being  made  for  the  better 

UM  RoU  3d5    ^'^'^^'^^^^  *^  csecntioa  of  the  said  kws,  to  prevent  all  frauds 

5  LeoB.  264,  '  ^^  fiilsitJes,  was  good  (a)  and  allowable  by  the  kw.     Also  the 

S65.  Hob.tis.  aoscwing  of  the  said  (i)  IdL  for  hallage  was  good,  because  it  was 

?Xwj?i5.    J^  ^""^  pMicOf  and  it  was  competent  and  reasonable,  having 

f  *  63  b.  1   ^^tS'^^  ^  ^  benefit  *which  thesnbject  enjoyed  by  reason  of  the 

a  Co.  itr.  a.     Mid  (c)  ordinances,  and  such  assessments  bang  for  the  main- 

PoDezlin'i       tenance  of  the  pobUc  good,  and  not  ji^TD /irn»/o /ticro,  wereroain- 

^JjJ^JfjJJJ*  "    tainable  by  the  law;  and  it  was  not  to  be  called  a  burden  or 

raoto,  St.         charge  to  the  snbfeci  when  he  reaps  a  benefit  by  it.     But  it  is 

Hardr.  56.        like  pontage^  murage,  toU,  and  the  like,  as  appears  in  IS  H.  4. 

Bridff.t46^'    14.  b.  in  which  cases  the  sum  for  reparations  of  bridges,  walls, 

141.  iRolL       &e.  ought  to  be  so  reasonable^  that  die  sul:^ect  shall  have  more 

fS^y^'„     benefit  thereby  than  charge. 

b.  2  mowir*  ^^^  <^  poialty  inflicted  on  the  oAnder,  be  he  citizen  or 
987, 888.  stranger,  was  lawful,  the  oficnoe  being  committed  within  the 

Hiir^^sio.  ^1^^  ^qJ  iIi^  ^iq  being  conyetent  and  proportionable  to  the  of- 

ArguMst  fai  fenoe^  and  without  a  penalty  the  ordinance  would  be  in  vain : 
QaoWanraBttt,  for  (d)  oderwU  peccare  wuiUJbrmidme  fcput.  And  the  appoint- 
jIViwIi^imI  ^"^^^^  ^^  thai  (e)  Chamboiain,  being  thdr  public  officer  for 
QaoWairaBttt,  debts,  to  bring  the  action  of  diebt  was  good,  and  allowable  by 
33.  Cro.  Arf.  hiw ;  and  the  ordinance  being  aooonhi^  to  law,  may  be  put  in 
Mil Co^m!^!  C3cecutioo  without  any  other  allowance  (y*X  notwithstisnding  the 
(i)3Le^       statute  of  29  H.  7.  cap.  7. 

^*  And  after  great  deliberation  Wray,  Chief  Justice,  by  the  ad- 

!/Ab£^  viceofthe  other  Justices,  granted  a  Procedendo.  Vide  2  (g)  £. 
1  Sid.  t84.  '  5.  7.  John  de  Brittain's  case.  The  King  may  grant  by  his 
^Tu^S^^^  charter  that  all  manner  of  Aifs  coming  to  such  a  haven  laden 
s  BffowaL'i79.  ^^  merchaudiies^  shall  be  unladen  at  a  certain  place,  and  not 
trs.  1  RoU.  dsewhere^  to  the  intml  he  may  be  better  answered  bis  customs 
Hep.  5,  Paliu  ^jj  Q||ier  duties. 


64  «•  clakk's  case.  l^J 


CLARK'S    CASE. 


Trin.  38  Eliz. 


In  the  Common  Pleas. 


A  ilATomy  &c.  cannot  make  a  bye-law  inflicting  imprisonment ;  and  in  an  action   Clark 
for  false  impriionnient  it  is  no  plea  that  the  by-law  was  made  with  the  con-  ^        ^* 
sent  of  the  plaintiff  and  other  burgesses.    S.  C.  Moor,  41 1 .  p^^  Y. 54  a. 


In  an  action  of  false  imprisonment  brought  by  Clark  against  ^  Roll.  563. 

Gape ;  the  defendant  justified  the  imprisonment,  because  King  ^of^srfb?' 

£.  6.  incorporated  the  town  of  St.  Alban's  by  the  name  of  Moor,580. 

Mayor,  &c.  and  granted  to  them  to   make  ordinances;  and  2 Inst. 64. 702. 

shewed,  that  the  Queen  appointed  the  term  to  be  kept  there,  ^iBrfd^^xM 

and  that  they  with  the  assent  of  the  plaintiff  and  other  burgesses,  149. 1  Roil. 

did  assess  a  sum  on  every  inhabitant  for  the  charges  in  erecting  ^^^'  ^^' 

the  courts  there;  and  ordained,  that  if  any  should  refuse  to  pay,  ^ 

&c  that  he  should  be  imprisoned,  8cc.  and  because  the  plaintiff 

being  a  burgess,  8cc.  refused  to  pay,  8cc.  he  as  Mayor  justified ; 

and  It  was  adjudged  no  plea,  for  this  ordinance  is  against  the 

statute  of  Magna   Charta^  cap.   29*     Nullus  liber  homo  impri" 

wnettar ;  which  act  hath  been  confirmed  and  established  above 

thirty  Umes,  and  the  plaintiff's  assent  cannot  alter  the  law  in 

such  case ;  but  it  was  resolved,  that  they  might  have  inflicted  a 

reasonable  penalty,  but  not  imprisonment,  which  penalty  they 

might  limit  to  be  levied  by  distressf,  or  for  which  an  action  of  t5  Lev.  «8i. 

debt  layt ;  and  the  plaintiff  had  judgment  (a).  ^  ^"^**'  *^^- 


(a)  Lord  Ellesmere  in  his  Observations  on  the  *^  only,  and  to  bring  the  partv  to  answer.    If  a 

ileports,  p.  13,  observes,  '*  If  there  were  such  "  by-law  or  ordinance  be  made,  that  upon  doin^ 

**  a  jndgment  it  were  fitter  to  have  lain  silent  **  or  omitting  sach  an  act,  the  party  shoald  be 

*'  than  to  have  seen  light ;  for  the  assessment,  ''  imprisoned,  it  is  naaght,  for  it  is  the  end  of 

^'  being  in  advancement  of  the  general  jnstice  "  the  soit.    The  paily  hath  no  remedy  to  free 

^  of  the  realm,  and  the  ordinance   being  in  ''  himself  from  it,  and  therefore  it  cannot  be 

"furtherance  thereof,  the  statute  of  Magna  *' ^one  by  a  by-law.    But  where  the  by-law  is  a 

*<  CkarUL  never  meant  to  protect  such  obstinate  *'  pain  or  money  mulct  for  which  debt  will  lie, 

*'  persons  as  should  refuse  to  set  forward  the  '^  the  imprisonment  is  only  to  bring  bira  to 

'' erection  of  the  court  of  justice."    Sir  Orlando  *<  answer:  he  may  help  himself  if  he  will,  by 

Bridgman,  C.  J.,  however  seems  to  have  been  <^  paying  it  or  putting  in  bail  till  the  suit  de« 

of  opinion  that  Clark* i  Cau  was  well  decided  :  "  termined ;  if  he  lie  in  prison  it  is  to  be  pre- 

be  observes,  HuUhiru  v.  PUnftr,  O.  Bridgm.  **  sunied  his  own  fault.''  And  in  Rex  v.  Corpo^ 

S76.     "In   case  of  a    by-law    or  ordinance  ra/ioao/8oston,W.  Jones,  162,  the  Court  recog- 

^  the  difference  is  apparent  between  iropri-  nised  the  authority  of  Clark's  due,    Vid.  also 

*'  sonment  which  is  in  wnam  and  is  the  end  Woggwur  v.  f if  A,  2  Brownl.  S88.    Ckamhen  v. 

^  of  tlie  suit,  and  imprisonment  in  cugtodiam  WoUa^on,  Styles,  84. 


▼OL.  III.  K 


JB»F«KT'a  CASE.         Part  V, — 64  b. — 65  a. 


JEFEUST-S  CASE. 
]fi:3.  Ska  Eliz.  Sot.  M7. 


HI 


'3k:  .  -SBMtmnsak  tax.  jk  S^bs-  aesr  a&o-  s  Dcnth  of  Sl 
TIfi  ^wm  K  JUa  r.«g.  anie  3k  L.0  :&<«  Qtteen,  mt  West- 
auBiScn:  jHHtfi.  VaB^  JiAli,  Goc  JI  fcik  {vopo'  pefSOD, 
1^  ^Tvco.  mfcOHTs  x':k  ^-^^  ^^  sow  Qmum,  ben  to  nnder- 
-MKU.  okc  wmiMfc  MaawfiM  to  tfae  ^aw  df  ife  Und,  aod  the 
^Estuuc  A-  mk  LJiigdt^  of  fegf-— i,  ftim  aate  wbereoT  the 
leUMj"  uf  tuiE  » :aai  a  die  amttatjy  wrdnii  the  sud  kingdom 
^L  «B£  WH-r  dke  inlMfaitaim  and  ■'■^■Wv  raliBi  «ny  pariifa 
wiouf  Ott  ^joaHo^  dbraasidt  wHbin  wiiicfa  pvisb  anj  p«rochial 
jouiva.  Sa,  3i»  smi  t^arcJi,  at  their  own  pn^ier  catts,  as  often  as 
rcfnirai,  and  from  Uie  whole  time  aforesaid 
'  t  to  be  repaired ;  and  that  every 
inhabiting  without  the  same  parish  in 
•uy  jBbtr  paisL  Inim  the  repar^ions  thereof  from  the  time 
4luiwdtul  ««re  insdiai^etl  and  acqaitted:  and  abo  whereas  by 
liiu  itw  -jf  chtf  laatl,  and  the  cnstum  obresoid,  it  ia  not  lawiul 
Hit  Mi^  {iwsun  or  persons  to  iinpaw  anv  rate  or  tax  upon  any 
l}«.-rMnt  ttuc  Jweilin^i;  io  an;  paruh  where  nicfa  church  to  be  re- 
ptiiiW  iHt.  in  nc^Mct,  <»-  bv  reaaoo  of  an;  lands  or  tenunents 
>«hivb  ihti  aaid.  person  bddech  or  occupietfa  in  the  same  parish 
t«hurw  i-bK  ^Muu  chnrcb  is  lo  be  repaired,  as  above  is  said,  for  the 
)«tfuKii:ou  ol'  any  such  chnrch  so  onr^Mired,  witfaoat  his  con- 
3>»iti^  JUd  whereas  also  the  trial  and  determination  of  the 
iniUMf  :tlfcwc^d  is  a  matter  determinable  at  the  common  law, 
itUuL  <M|eht  not  by  the  laws  or  censures  ecclesiastical  in  any  man- 
ner M  be  tried,  ended,  or  discussed,  nor  hath  used  to  be  from 
liaw  whereof  the  memory  of  man  is  not  to  the  contrary ;  yet 
Aiinhmm  Kensbley  and  Thomas  Foster,  Churchwardens  of  the 
l>itrbh  of  H^ylesham  in  the  county  of  Sosseic,  *not  being 
i)[ituruit  nf  ibe  premises,  falsely  and  subtilely  pretending  the 
aiuivtiud  William  Jefirey  lo  be  an  inhabitant  within  the  parish 
of  lluylcshani  aforesaid  (whereas  in  truth,  the  aforesaid  M'llltam 
JeHivC  is,  njut  always  was,  dwelling  within  the  parish  of  Chid- 
diiifili^y,  in  lt<^  county  of  Sussex,  and  never  was  dwelling  within 
iIk  uarUb  uf  HnylcBhiiiii  aforesaid),  and  that  the  same  church 
ut  tuylcsliniii  afureiaid,  by  the  tenants  and  proprietors  of  land^ 
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and  tenements  within  the^  same  parish  ought  to  be  repaired,  en- 
deayouring  the  Queen's  Majesty,  that  now  is,  and  her  royal 
crown  to  disinherit,  and  the  conusance  of  pleas,  which  to  the 
said  Queen's  Majesty,  and  to  her  royal  crown,  and  not  to  the 
Spiritual  Court  doth  belong,  to  draw  to  be  determined  in  the 
Spiritual  Court;  the  said  William  Jeffrey,  in  the  Spiritual 
Court  aforesaid,  before  John  Drurie,  Doctor  of  Laws,  and 
Official  in  and  throughout  the  whole  Archdeaconry  of  Lewes, 
of  the  Reverend  Father  in  Christ,  by  Divine  Providence, 
Thomas  Lord  Bishop  of  Chichester,  lawfully  deputed,  at  the 
procuring  of  the  same  Abraham  and  Thomas  in  this  behalf,  of 
and  for  a  certain  tax  upon  him,  the  said  William  Jeffrey,  to 
and  about  the  reparations  of  the  parish  church  of  Haylesham 
aforesaid,  imposed,  caused  to  be  cited,  and  him,  the  said 
William,  in  the  Spiritual  Court  aforesaid,  before  the  aforesaid 
Spiritual  Judge  to  appear,  and  him,  the  said  William,  so  appear- 
ing to  answer  to  certain  articles  of  and  for  the  tax  aforesaid,  that 
is  to  say,  for  that  the  said  William  Jeffrey,  knew,  believed,  and 
heard,  that  within  the  Archdeaconry  of  Lewes,  in  the  county 
aforesaid,  there  was  a  church  commonly  called  the  parish  church 
of  Haylesham,  and  that  the  said  parish  church  as  well  in  the  til- 
ing as  in  the  covering  thereof,  as  in  other  things  needed 
aAd  wanted,  so  that  unless  it  were  repaired,  it  was  feared 
it  would  fall  to  decay  and  ruin :  and  that  as  well  of  common 
right,  and  of  an  ancient  and  laudable  custom,  as  also  time  where- 
of the  memory  of  man  is  not  to  the  contrary,  inviolably, 
and  unquestioned,  it  was  used  and  observed  within  the  parish 
of  Haylesham  aforesaid,  that  all  and  singular  the  parishioners 
intending  the  reparation  of  any  church  unrepaired,  accord- 
ing to  the  rate  and  quality  of  their  possessions,  having  and 
occupying  in  the  same  parish,  might  or  ought  to  impose 
a  rate  or  tax;  and  also  that  the  said  church  (mature  deliberation 
being  had  thereof)  could  not  be  sufficiently  repaired  for  a  less 
sum  than  three  score  and  ten  pounds  of  lawful  money  of  England. 
As  also  that  the  Churchwardens  of  the  parish  church  of  Hayle- 
sham aforesaid  for  the  time  being,  in  the  year  of  our  Lord  1589, 
and  two  years  then  last  past,  of  and  with  the  consent  of  all  the  pa- 
rishioners of  Haylesham  aforesaid,  or  the  greater  or  better  num- 
ber of  the  same,  a  rate  according  to  the  quantity  and  qualities  of 
the  possessions  aforesaid,  and  of  the  rents  within  the  said  parish, 
being  for  the  reparation  of  the  said  church,  of  the  possessions 
aforesaid,  or  rents  in  the  said  parish  of  all  and  singular  to  be  im- 
posed, and  the  same  be  taxed,  had  and  ^decreed,  and  had  ap-  [  «  65  b.  ] 
pointed  a  day  and  place  for  the  rate  and  tax  aforesaid  to  be 
made ;  and  that  of  the  same  day  in  which  the  said  rate  should 
be  imposed,  notice  was  given  in  the  parish  church  of  Haylesham 
aforesaid,  to  all  the  parishioners  aforesaid,  as  also  to  foreigners 
having  lands,  possessions,  or  rents  in  the  parish  of  Haylesham 
aforesaid,  and  also  in  the  public  market  there.  And  that  at  the 
time  and  place  appointed  for  the  imposing  of  the  aforesaid  tax 
or  rate,  those  Churchwardens,  as  also  the  parishioners  of  the 
said  parish,  to  the  rate  and  tax  aforesaid  to  be  made  proceeded, 
and  the  sum  of  four-pence  of  everv  acre  of  land  called  marsh- 
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land,  as  also  the  sum  of  two-pence  of  lawful  money  of  England, 
of  every  acre  of  land  called  upland,  within  the  parish  of  Hayle- 
(ham  aforesaid  being,  for  the  reparations  of  the  aforesaid  parish 
church,  by  ihe  havers  and  occupiers  of  the  aforesaid  acres  were 
imposed,  to  be  paid  to  the  Churchwardens  of  the  aforesaid  paridi 
church.     As  also  that  the  said  William  thirty  acres  of  marsh, 
called   marsh-ground,  and   one   hundred  acres  of  land,  called 
upland,  within  the  parish  aforesaid  held  and  occupied,  or  rents 
for  the  same  then  received ;  and  that  the  sum  from  the  havers 
and  occupiers  of  the  possessions  aforesaid  or  rents  within  the  said 
parish  of  Haylesham  aforesaid,  did  not  extend  unto  above  the 
sum  of  fifty  pounds  of  good  and  lawful  money  of  England,  ac- 
cording to  the  rate  and  tax  aforesaid,  to  be  levied  and  collected 
under  the  name  and  colour  of  their  office  (as  before  is  said)  of 
and  upon  the  premises  to  answer  him  unjustly  bound.     And  al- 
though the  said  William  Jeffi'ey  the  matter  aroresaid  above  con- 
tained, in  the  Spiritual  Court  aforesaid,  before  the  aforesaid  Spi- 
ritual Judge,  in  his  discharge  of  the  premises  often  had  pleaded, 
alledged,  and  the  same  with  inevitable  truth  and  good  witnesses 
offered  to  prove,  that  he  by  the  law  of  the  land  in  form  aforesaid 
ought  not  to  be  cited  for  the  payment  of  the  aforesaid  sum  upon 
him  the  said  William  Jeffrey,  for  the  reparations  of  the  church 
of  Haylesham  aforesaid,  as  before  is  said,  taxed,  and  for  that  the 
tax  aforesaid  for  the  reparations  of  the  church  aforesaid,  in  the 
case  aforesaid,  is  a  matter  determinable  at  the  common  law,  and 
not  in  the  Spiritual  Court ;  yet  the  same  Spiritual  Judge  to  ad- 
mit the  same  plea  and  allegation  utterly  refused :  and  the  afore- 
said Abraham  and  Thomas  Foster  him  the  said  William  Jeffrey, 
in  the  Spiritual  Court  aforesaid  in  the  premises  to  be  condemned 
and  to  the  payment  of  the  aforesaid  several  sums  of  money  upon 
him  the  said  William  Jeffrey  fur  the  reparations  of  the  church 
aforesaid,  above  in  this  behalf  specially  imposed  and  taxed; 
which  he  by  the  law  of  the  land  (as  before  is  said)  to  pay  for  the 
reason  aforesaid  ought  not,  or  is  bounden  to  do)  by  the  definitive 
sequence  of  the  said  Spiritual  Court  with  all  his  strength  endea- 
voureth  and  daily  threateneth,  in  contempt  of  the  now  Q.  and 
to  the  loss,  prejudice,  impoverishing  and  manifest  grievance  of 
him  the  said  William,  as  also  contrary  to  the  law  of  the  land 
aforesaid :  and  this  the  said  William  Jeffrey  is  ready  to  verify ; 
whereupon  he  the  said  William  Jeffrey  most  humbly  imploring 
r  *  66  a.  1    ^'^^  °^^  ^"^  assistance  *of  the  said  court  of  the  said  lady  the  now 
Queen  here,  prays  remedy  and  the  writ  of  the  said  lady  the 
Queen  of  prohibition  to  the  aforesaid  Spiritual  Judge,  in  form 
aforesaid  to  prohibit  them,  that  he  the  plea  aforesaid,  nor  any 
thing  touching  the  same  before  him  he  further  hold  not;  and  it 
is  granted  unto  him,  &c.     And  thereupon  cometh  John  Porter 
of  Chiddingley  in  the  county  aforesaid  of  Sussex,  Esq.  and  Tho- 
mas Aynscomb  of  Buxted  in  the  county  aforesaid,  Gent  in  their 
proper  persons,  and  undertake  for  the  aforesaid  William  Jeffrey, 
that  if  it  happeneth  the  aforesaid  Abraham  Kenshley  and  Tho- 
mas Foster  to  the  court  of  the  lady  the  Queen  hereafter  to  come 
to  demand  tlie  said  Queen's  writ  of  consultation,  or  otherwise,  to 
«ue  for  justice  thereof  and  upon  the  premises,  that  then  the  said 
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Willi^n  the  said  matter  or  suggestion  should  follow  witli  effect, 
until  the  plea  thereof  by  some  lawful  means  be  ended,  that  is  to 
say,  each  of  the  bail  aforesaid  under  the  penalty  of  ten  pounds, 
which  said  sum  of  ten  pounds  the  bail  aforesaid  acknowledge, 
and  each  of  them  acknowledgeth  of  their  lands  and  goods,  and 
of  every  of  them  to  be  levi^  to  the  use  of  the  said  lady  the 
Queen,  if  it  shall  so  happen  the  said  William  not  to  prosecute  in 
form  aforesaid  with  effect,  &c. 


JEFFREY'S     CASE, 


Mich.  SI  &  S2.  Eliz. 


In  the   King's  Bench. 


Thb  spiritoal  court  has  conosance  de  reparatione  corporit  tive  nacis  eceleaue*  Jctfkbt 

The  occopier  of  lands  in  a  parish,  living  in  another  parish,  is  liable  to  the  re-  ^'      «, 

pairs  of  the  parish  church  of  the  parish  where  his  lands  lie.  Foster 

The  lessor  who  receives  rent  for  his  lands  from  his  lessee  shall  not  be  charged   p^rt  V.— 66  b» 
in  respect  of  his  rent. 

The  charge  is  not  on  the  land,  bat  on  the  person  in  respect  of  the  land. 
The  occupier  of  lands,  though  living  out  of  the  parish,  is  in  judgment  of  law 
a  parishioner  and  inhabitant,  and  may  come  to  the  assemblies  of  the  parishi- 
oners. 

The  churchwardens  and  majority  of  parishioners  may  (on  notice  given)  make 
a  rate  for  the  repairs  of  the  church. 

A  libel  was  in  the  di.«jnnctive,  that  A,  occupied  certain  lands  or  paid  rent  for 
them,  yet  on  prohibition,  the  defendants  shall  have  a  consultation  in  respect 
of  such  lands  which  the  said  A,  at  the  time  of  the  tax  had  in  his  own  hands. 


William  Jeffrey,  Gent.,  brought  a  prohibition  against  Abra- 
ham Kenshley  and  Thomas  Foster,  and  declared  that  by  the  law 
of  this  realm,  the  parishioners  of  every  parish  where  they  are 
dwelling  ought  to  repair  their  own  churci;.,  and  not  the  pa- 
rishioners of  any  other  parish,  &c.  the  saia  Thomas  and  Abra- 
ham beinff  Churchwardens  of  the  parish  of  Haylesham  in  the 
county  ofSussex,  had  sued  the  plaintiff  in  the  Spiritual  Court 
before  Dr.  Drurie  in  the  diocese  of  Chichester  for  certain  mo- 
nies imposed  on  the  said  William  Jeffrey  without  his  assent  for 
SO  acres  of  marsh,  and  lOO  acres  of  land  which  the  said  William 
Jeffrey  had,  and  occupied  in  the  said  parish  of  Haylesham,  for 
the  reparation  of  the  church  of  Haylesham,  and  had  constrained 
him  to  answer  to  certain  articles,  scil.  that  the  said  church  was 
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in  decay,  and  that  it  could  not  be  repaired  for  less  than  ^0l. 
And  that  the  said  Churchwardens  of  the  said  church  for  the 
time  being,  anno  Dom.  J  589,  and  two  years  before,  with  the  as- 
sent of  the  greater  part  of  the  parishioners  of  the  said  parish, 
Juxta  quantitatem  et  qualitatem  possession*  et  reddif  infra  dicf  pa- 
rochiam  existen\  determined  an<i  agreed  to  make  a  taxation  for 
the  repair  of  the  said  church ;  ana  that  notice  of  such  meeting 
was  given  in  the  said  church,  and  also  proclaimed  in  the  mar- 
ket ;  and  that  at  the  day  so  appointed,  the  Churchwardens  and 
the  greater  part  of  the  parishioners  of  Haylesham  who  were 
there  met  together,  made  a  tax,  scil.  of  every  acre  of  marsh  land 
4id.  and  of  every  acre  of  arable  land  2^/.  to  be  paid  by  the  occu- 
piers of  them  in  Haylesham  aforesaid ;  and  that  the  said  Wil- 
liam JefiVoy  the  said  SO  acres  of  marsh,  and  100  acres  of  land  oc- 
cupied, or  received  rent  for  them ;  and  that  all  the  said  tax  of 
the  said  town  did  not  exceed  the  sum  of  50/.  And  further  de- 
clared, that  the  said  William  Jeffrey  was  at  the  time  of  the  said 
tax,  and  long  time  before,  and  yet  is,  an  inhabitant  of  the  parish 
of  Chiddingley  within  the  said  county  of  Sussex,  and  never  did 
[  *  67  a.  ]  inhabit  within  the  parish*  of  Haylesham;  and  that  he  had  pleaded 
the  said  matter  in  the  Spiritual  Court,  and  the  Judge  refused  to 
allow  it.  And  on  this  declaration.  Coke  of  counsel  with  the  de- 
fendant did  demur  in  law.  And  after  many  arguments  at  bar 
and  bench  it  was  adjudged,  that  a  consultation  should  be  grant- 
ed.    And  in  this  case  these  points  were  resolved. 

1.  That  the  Spiritual  Court  (a)  has  conusance  de  reparatione 
corporis  sive  navis  ecclesice ;  and  that  appears  by  Britton  who 
wrote  in  5  £.  1.  lib.  1  c.  4.  fol.  11.  and  in  the  stat.  de  circum- 
specie  agatisy  S^c,  (i)  but  in  rebus  manifestis  errat  qui  authoritates 
legum  allegata  quia  perspicue  vera  nofi  sunt  probanda j  because  he 
who  endeavours  to  prove  them,  obscures  them.  And  it  was  ob- 
jected, 1.  That  the  reason  why  every  parishioner  is  charged  to 
the  reparations  of  the  church,  and  to  provide  convenient  orna- 
ments in  it  for  the  greater  convenience  and  honour  of  divine  ser- 
vice, is  first  for  the  spiritual  comfort  which  he  has  in  hearing  the 
word  of  God  there  for  his  instruction  in  the  true  way  to  heaven 
in  celebration  of  the  sacraments,  and  in  presenting  to  God  their 
prayers,  not  only  privately,  but  with  the  great  congregation  to 
be  thankful  to  God  for  all  his  benefits,  and  to  desire  of  him  all 
things  necessary,  &c.  in  respect  of  which  inestimable  benefits,  he 
is  chargeable  to  repair  his  own  proper  church  in  which  he  re- 
ceives them,  But  shall  not  be  bound  to  the  reparation  of  any 
other  churdi  in  another  parish  in  which  he  doth  not  inhabit.- 
And  the  description  of  this  word  (parochia)  was  observed,  pa- 
rochia  est  locus  in  quo  degit  popuV  alicujus  eccles. 

2.  It  was  objected,  that  it  would  be  hard  to  charge  the  said 
Jeffrey  to  such  tax,  because  he  was  dwelling  in  another  town, 
and  never  consorted  with  them  at  Haylesham  at  any  of  their  as- 
semblies or  assessments  for  such  purposes. 

3.  It  was  objected,  that  the  libel  in  the  Spiritual  Court  against 
the  said  William  Jeffrey  was  in  the  disjunctive,  that  the  said 
William  Jeffery  occupied  the  said  lands,  or  received  rent  for 
them,  on  which  libel  if  Kenshley  and  Foster  should  have  a  con- 
sultation, although  Jeffrey  doth  not  occupy  the  lands  himself, 


1st.  The  spi- 
ritual court 
has  conusance 
de  irparatione 
corporis  aive 
navis  ecclesia. 


«)  2  Roll.  289. 
b)  1 1iidt.  487, 
488,  &c.  663. 
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but  a  farmer  in  Haylesham  who  pays  to  him  rent,  that  yet  Jeffrey 

might  be  charged,  which  would  be  against  law  and  reason,  and 

against  the  common  experience  of  all  England.     But  it  was  an-  •^•J>avinK lands 

swered  and  resolved,  first,  that  although  the  house  wherein  Jef-  rish  is  an  inEa- 

frey  dwelt  be  in  another  parish,  yet  forasmuch  as  he  had  lands  in  bitant  of  it,  al- 

the  parish  of  Haylesham  in  his  proper  possession  and  manurance,  f*^"g*' J>«  '*^c* 

he  is  in  law  parochianm  de  Haylesham.     For  the  place  where  he  rish. 

lies,  sleeps,  or  eats,  doth  not  make  him  a  parishioner  only ;  but 

also  forasmuch  as  he  manures  lands  in  Haylesham,  and  by  that 

is  resident  upon  it ;  that  makes  *him  a  parishioner  of  Haylesham,    [  *  67  b.  ] 

also  as  to  this  purpose. 

2.  If  in  this  case  Jeffrey  should  not  be  charged  to  the  repara« 
tion  of  the  church  of  Haylesham,  for  those  lands  which  he  him- 
self occupies  there,  no  person  would  be  charged  for  them,  upon 
which  great  inconvenience  would  ensue;  for  one  who  inhabits  in 
the  next  town,  may  occupy  the  greatest  part  of  the  lands  in  ano- 
ther town ;  and  so  churches  in  these  days  will  come  to  ruin:  but  it 

was  resolved,  when  there  is  a  (a)  farmer  of  the  same  lands,  the  Tlie  lessor  is 
lessor  who  receives  rent  for  them  shall  not  be  charged  for  them  not  charj^eabie 
in  respect  of  his  rent,  because  there  is  an  inhabitant  and  pa-  in  respect  of^ 
rishioner  who  may  be  charged ;  and  the  receipt  of  the  rent  doth  his  rent, 
not  make  the  lessor  a  parishioner. 

3.  In  this  case  the  cnarge  is  on  the  person  (a),  and  not  on  the  '^^  charge  is 
land,  but  is  on  the  person  in  respect  of  the  land,  for  the  more  bnton\hepeT- 
equality  and  indifferency.     Vide  Regist.  44.  b.  inter  consultation*,  son  iu  respect 
ConsuUatio  ad  procedendo  contra  parochianos  super  emendationem  ^}^^^^     J\. 
corporis  sive  navis  eccles.  S^c.  ubi  prohibitiode  laicofcodo  pHus  por-     '  •  °*^  ^  '^^* 
recta Jmt^  which  is  to  be  intended  when  the  tax  was  of  the  person 

in  respect  of  his  lay-fee. 

4.  Although  he  dwells  in  another  town,  yet  forasmuch  as  in  Such  »«  ocj^- 
judgment  ot  law  he  is  an  inhabitant  and  parishioner  of  Hayle-  mayatteiuiihe 
sham,  he  may  come,  if  he  will,   to  the  assemblies  of  the  pa-  parish  meet- 
rishioners  of  Haylesham,  when  they  meet  together  for  such  pur-  'n{^«-       ^ 
poses :  and  Sir  Christ  Wray,  Chief  Justice,  said,  that  forasmuch  cr.  El.  659. 
as  the  conusance  of  the  reparations  of  churches  doth  belong  to  843. 

the  Spiritual  Court,  it  was  necessary  to  hear  the  opinion  of  those  \^\y^\' 
who  profess  the  ecclesiastical  law  as  to  this  point;  and  so  it  was  553]  70?. 
done.    And  thereupon  divers  of  them  under  their  hands  in  writ-  Winch.  63. 
ing  did  certify  their  opinions,  that  Jeffrey  by  their  law  was  a  pa-  J  B„°^"go^^ 
risnioner  of  Haylesham  as  to  this  purpose,  and  chargeable  to  the  ^  saund.  4^i. 
reparations  of  the  (i)  church  of  Haylesham  :  and  that  the  church-  Salk.  i64. 
wardens  and  greater  part  of  the  parishioners  (on  such  general  £°wKoil!^i89. 
warning)  met  together  might  make  such  a  tax  by  their  law  (b),  cr  Ei.  659. 
and  that  it  doth  not  charge  the  land,  but  the  person  in  respect  ^  i^o'i*  K<^F- 
of  the  land,  for  equality  and  indifferency.  V^\  ^^^^^ 

Rep.  194.     Hob.  212.     Antca,63. 


(a)  The  poor  itite  is  also  a  personal  rate,  Parnh  of  A^tm  v.  CatKU  of  Berdmidge  Cha^l^ 
IVfd  V.  Srorikey,  8  Mod.  314.  Hob.  66.     And  Vid.   Walwyn  v.  AwLerry,  1 

(b)  The  spiritual  court  niay  compel  pa-  Mod.  261.  Qy.  Whether,  U  the  parishioners 
rishioners  to  repair  tlieir  parish  chnrcli  and  refuse  to  join  in  making  an  assessment,  the 
after  a  rate  has  been  made  tor  that  purpose  may  churchwardens  may  proceed  alonei  Vid.  Degg's 
enforce  the  payment  of  it,  Rogers  v.  Davenantf  Parson's  CounseUor,  165, 

1  Mod.  194.     Wayte  v.  German^  2  Sliow.  141. 


1S6  LORD  cheynky's  CASE.       Pait  V. — 67  b.— 68  «. 

The  defend-  5,  As  to  the  objection,  that  the  libel  was  in  the  diqunctive, 

IT  dauJIZ*  *^  *^  ^"  answered  and  resolved,  that  although  the  («)  libel  be 
palution,  al-  SO,  yet  the  defendants  should  have  a  special  consultation  only  in 
thongh  the  ii«  respect  of  such  lands  which  the  said  W.  Je£Prey  at  the  time  of 
dfinVctive!  ^^^  ^'^  ^^^  ^^  '"  ^^^  ®^^  hands,  and  so  much  the  rather  be- 
r  *  68  a.  1  cause  the  said  Jeffrey  has  confessed  in  his  declaration  on  the  said 
(a)  Hob.  115.  prohibition  that  he  himself  at  the  time  *of  the  said  tax,  &c  had 
193.  a.  the  said  lands  in  his  own  occupation.  And  a  special  consultation 

was  awarded  :  and  this  was  the  first  leading  case  that  ever  was 
adjudged  and  reported  in  our  books  as  to  this  matter. 
Or.  El.  659.  ^j,j  afterwards  Pasch,  41  Eliz.  between  Paget  and  Baump  in 

the  King's  Bench  in  the  time  of  Popharo,  Chief  Justice,  the 
point  came  again  in  question  on  a  like  tax,  a  prohibition  being 
obtained ;  after  ihany  arguments  and  great  delibieration,  at  length 
on  view  of  the  record  of  this  case  at  bar,  which  was  adjudged  in 
the  point,  it  was  resolved  again  by  Popham,  Chief  Justice,  and 
the  whole  court,  that  a  consultation  should  be  granted  according 
to  this  judgment ;  and  now  it  is  generally  allowed  and  received 
for  law. 

Note  reader,  this  is  a  good  case  to  many  purposes^  and  there- 
fore observe  well  the  consequences  of  it  (c). 


(c)  Vid.  ace.  with  Jeffreit'a  Ctue,    Paget  ▼.  the  cburcb»  per   Holt,  C.  J.     Woodward  ¥. 

Crampion^  Cro.  Eliz.  659.    The  Kame  construe-  Malne$teaUy  i  Salk.  164.      Bat  vid.  the  Church- 

tion  has  been  ont  npon  the  word  inhabitant,  in  warden* $  CoMe^  t  RoUe's  Rep.  270,  where  it  is 

the  statute  or  BriajEes,  ^2   H.  8.  cap.  5,   by  said  by  the  Chief  J ontice,  that  for  repttirMig  the 

Lord  Coke,  t  Inst.  702.    And  also  by  Lord  fabric  of  the  church  the  charge  is  real,  ami 

Hale   upon  the  same   word  in  stat.  27   Eliz.  charges  the  land  and  not  the  person ;  but  for 

Leigh  y.  thapman,  2  Sannd.  425.    Vid.  Atkine  the  ornaments  of  the  church  it  is  personal  npon 

▼.    DavM,    CaM.    S15.    Rrx   v.    Barwick,   7  the  goods,  and  shmU  not  charge  the  non-reaidei»t 

T.   R.  SiS,     Burton    y.    Wiledatf,    And.    39.,  occupier  in  respect  of  the  land  he  has  in  the 

such  an  occupier  of  land  is  to  be  considered  pariah.       And    vid.    JUiUer  v.    BloomJUld,   1 

an  inhabitant  with  respect  to  the  ornaments  ef  Addams.  Rep.  520. 


THE  LORD  CHEYNEY'S    CASK 


Mich.  SS  &  34  EUz. 


In  the  Court  of  Wards* 


Lord  Cbbt-  Detisk  by  A,  to  B.  his  son  and  the  heirs  of  his  body,  rtmainder  to  C.  aad  the 
u'^'v'^'^'  ^^^^^  ™*^^  oihU  body,  on  conditiott  thai  he  or  they,  or  any  of  them  thai!  not 

Part  v.— 68  a.        ^ ^^^  discontinue,  Ac.  An  ayerroeat  out  of  tlM  will,  that  it  waa  tM  inteal  of 

the  devisor  to  include  his  son  aad  heir  iijlfcja  tbc  caoditioBy  ahall  not  be  1^ 

celTc4«  ^ 
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*A  trstator  hiviug  ttTO  sonn  named  John,  devises  to  his  son  John,  evideoee 
dtkort  the  will  may  be  given  to  shew  which  son  is  meant.  But  if  no  direct 
evidence  can  be  given  to  show  the  intent,  the  will  is  void  for  the  unoertauity.* 
8.  C.  Moor,  727. 


Sir  Thorons  Cheyney,  Knt.  Lord  Warden  of  the  Cinque  Ports, 
1  Eliz.  made  his  will  in  writing,  and  thereby  devised  to  Henry 
his  son  divers  manors,  and  to  the  heirs  of  his  body,  the  re- 
mainder to  Thomas  Cheyney  of  Woodley,  and  to  the  heirs  male 
of  his  body,  on  condition  "  that  he  or  they,  or  any  of  ihem  shal!  J^'°*'  ^*** 
**  not  alien,  discontinue,  &c."  And  it  was  a  question  in  the  Court 
of  Wards,  between  Sir  Thomas  Perot,  heir  general  to  the  Lord 
Warden,  and  divers  of  the  purchasers  of  Sir  Thos.  Cheyney,  if 
the  said  Sir  Thos.  should  be  received  to  prove  by  witnesses,  that 
it  was  the  intent  and  meaning  of  the  devisor  to  include  his 
son  and  heir  within  •these  words  of  the  condition  (he  or  they)    [  *  68  b.  } 
and  not  only  to  restrain  Thomas  Cheyney  of  Woodley,  and  his 
heirs  males  of  his  body :  but  Wray  and  Anderson,  Chief  Jus- 
tices, on  conference  had  with  other  justices  resolved,  that  he 
should  not  be  received  {a)  to  such  averment  out  of  the  will,  for  W  ^  RolI.4if . 
the  will  concerning  lands,  &c.  ought  to  be  in  writing,  and  the  15.'"^*     ^' 
constructions  of  wills  ought  to  be  collected  from  the  (b)  words  of  (6)  4  Co.  4.  a. 
the  will  in  writing,  and  not  by  any  averment  out  of  it;  for  it  J* ^'#1*^ 
would  be  full  of  great  inconvenience,  that  none  should  know  by  us.  fCr.  El, 
the  written  words  of  a  will,  what  construction  to  make,  or  advice  498.  Moor, 
to  give,  but  it  should  be  controlled  by  collateral  averments  out  of  *^**  L?"^^ 
the  will :  but  if  a  man  has  (c)  two  sons  both  baptized  by  the  name  Bridg.  135. 
of  John,  and  conceiving  that  the  elder  (who  had  been  long  ab-  Godb.  43s. 
sent)  is  dead,  devises  his  land  by  his  will  in  writing  to  his  son  Hntt^5!rff^9 
John  generally,  and  in  truth  the  elder  is  living;  in  this  case  the  50.  Stile, 293/ 
younger  son  may  in  pleading  or  in  evidence  allege  the  devise  to  294.  Wuig. 
him ;  and  if  it  be  denied,  he  may  produce  witnesses  ^  prove  his  ^g^^^o 
father's  intent,  that  he  thought  the  other  to  be  dead;  or  that  he  at  411.  i  Leon, 
the  time  of  the  will  made,  named  his  son  John  the  younger,  and  ^o.  1  B>^^|^ 
the  writer  left  out  the  addition  of  the  younger :  for  in  47  E.  3.  J^'  ^^' 
16.  b.  the  case  was,  Robert  Peynel  had  issue  two  sons  baptized  (c)  1  Brownl. 
by  the  name  of  William,  and  (d)  levied  a  fine  to  Sir  John  Fan-  j^**  Stile,  t93. 
ningbridges  and  others  come  ceo^  Sfc.  who  granted  and  rendered  ^  ^J„^  ^ ^7, 
to  Robert  and  William  his  son  generally ;  and  after  the  dciUh  of  Swinb.  loe. 
Robert,  William  the  younger  son  brought  a  Scire  facias  against  ^^:  ?• 
the  heir  of  William  the  elder:  and  the  younger  by  the  rule  of  (rf)Vco.  155. 
the  court  averred  that  the  fine  was  levied  to  make  him  heir  prists  «•  Br.  Notm. 
Sfc»  and  upon  that  issue  was  taken.     And  no  inconvenience  can  ^-  ^g^^^ 
rise  if  an  averment  in  such  case  be  taken  in  case  of  a  devise  by  28.  Fiti!       ' 
willy  for  he  who  sees  such  will,  whereby  land  is  devised  to  his  Feoffm.  56. 
son  John,  cannot  be  deceived  by  any  secret  invisible  averment :  ^**'^*  **•  ■• 
for  when  he  sees  the  devise  to  his  son  John,  he  ought  at  his  peril 
to  inquire  which  John  the  testator  intended,  which  may  easily 
be  known  by  him  who  wrote  the  will,  and  others  who  were  privy 
to  his  intent;  and  if  no  direct  proof  can  be  made  of  his  intent^ 
then  the  devise  is  void  {e)  for  the  incertainty,  as  the  render  also  fc^iK^iSiL**' 
would  be  in  the  said  case  of  the  fine,  as  to  William,  for  the  law 
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will  not  make  the  one  or  the  other  by  construction  inheritable, 
for  neither  the  elder  son  shall  have  it  by  course  of  law,  because 
the  elder  need  not  have  an  addition,  nor  shall  the  younger  have 
it  by  construction  by  reason  the  father  need  not  have  limited 
the  land  to  the  elder,  because  the  land  after  the  death  of  the 
father  would  descend  to  the  elder.  But  he  shall  have  it  whom 
the  &ther  intended  to  advance  with  it,  and  for  want  of  proof  of 
such  intent,  the  will  or  the  render  for  the  incertainty  (as  hath 
been  said)  is  void;  and  so  the  doubt  in  11  H.  6.  13,  well  ex- 
plained (a). 


U)  \\d.  npon  Ambipdtoi  paten$  et  ambiquUa$  lutens,  Phillips  on  £?idence.  Vol.  i.  p.  513, 
and  teq.  6th  edit. 
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f 
.♦ 


CASES    OF    USURY. 


BURTON'S    CASE. 


Mich.  33  &34EIiz. 


In  the  King's  Bench. 


An  agreement  that  A.  should  lend  B,  1002.,  and  that  B.  should  grant  to  A»  and   Burton 
his  heirs  a  rent  of  20/.,  on  condition  that  if  jB.  should  pay  the  100/.  to  J.  on  a  v* 

certain  day,  which  was  before  the  day  on  which  the  rent  was  appointed  to  be  pl^'y     ^j 
paid,  then  the  said  rent  should  cease,  is  not  usurious. 
A  demurrer  is  not  a  confession  of  all  matters  in  fact,  but  of  all  aoch  matters 
in  tact  which  are  well  and  sufficiently  pleaded. 

*  B.  agrees  to  lend  A,  lOOf.  for  a  year,  for  which  A,  agrees  to  give  him  90/.  if 
the  son  of  i4.  be  then  alive: — ^this  agreement  is  usurions.* 


In  a  replevin  brought  by  Humphrey  Burton  against  H.  H.  he 
avowed,  because  Tiiomas  Woodbouse,  Esq.  was  seised  of  the 
place  where,  &c.  containing  10  acres,  in  Hicklyn,  in  the  county 
of  Norfolk,  inter  alia;  and  being  so  seised  17  Juliii  anno  21 
Eliz.  by  his  deed  granted  to  A.  G.  Esq.  a  yearly  rent  of  20/. 
issuing  out  of  the  place  where,  &c.  inter  alioy  to  perceive  to  him 
and  his  heirs  at  the  feasts  of  the  Nativity  of  Christ  and  St.  John 
Baptist,  yearly  to  be  paid;  the  first  payment  to  begin  at  the  feast 
of  the  Nativity  of  Christ,  wiiich  shall  be  in  anno  Domini  1580. 
And  afterwards  A.  by  deed  acknowledged  before  Justices  of 
Peace,  and  Clerk  of  the  Peace  of  the  said  countv,  and  enrolled 
according  to  the  statute,  did  bargain  and  sell  the  said  rent  to 
the  defendant  and  his  heirs,  who  lor  the  rent  behind  did  avow : 
the  plaintiff  in  bar  of  the  said  avowry,  pleaded  the  statute  of 
Usury,  and  alledged  that  the  said  17  Jtdiij  anno  2 i.  inter  eosdem 
Tomam  Woodhousc^  4*  A,  G.  taliter  concordattm  fuit  per  viam 
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ar  H.  3.  c.  9.    eormpta  barganue^  sciL  quod  pradidus  A.  mutuo  daret  prafaC 
O^Lit's'b.     Thonue  Woodhouse  centum  libraSy  Sf  quod  idem  Thomas  concederet 

to  the  said  Anthony  and  his  heirs  the  rent  of  20/.  under  condi- 
tion, that  if  the  said  Thomas  should  pay  to  the  said  A.  100/.  17 
JuHi  158O9  that  then  the  said  rent  shoula  cease,  on  which  corrupt 
agreement  Thomas  there  then  received  the  said  100/.  and  there 
[  69  b.  ]  then  granted  the  said  rent  accordingly  *under  such  condition  as 
is  aforesaid,  according  to  the  said  agreement ;  qui  quidem  annuus 
redditus  pro  prced^  100/.  in  forma^  prced*  solubiF  excedit  secundum 
raf  lOLpro  lOOl.pro  uno  anno^  contra  formam  statuti^  S^c.  and 
conveyed  a  le^se  of  the  land  to  the  plaintiif  for  2 1  years.  And 
note  the  distress  was  taken  27  Decemb.  anno  33.  for  20/.  behind 
at  Midsummer  then  past;  upon  which  the  avowant  did  demur  in 
law ;  and  judgment  was  given  tor  the  avowant.  For  although  it 
was  objected,  that  the  pTaintiiF  in  his  bar  to  the  avowry  hath 
alleged,  that  the  said  grant  was  on  a  corrupt  contract  against 
the  statute,  and  the  avowant  hath  demurred  thereupon,  by  which 
he  hath  confessed  all  matters  in  fact ;  yet  because  on  the  matter 
disclosed  in  the  bar,  it  appears  to  the  court,  that  it  was  not  a 
corrupt  contract  against  the  said  statute,  and  so  his  allegation  of 
1  Brownl.124.  j^  repugnant  to  the  matter  shewed  by  himself  in  his  bar  to  the 
n.' Hob.  56.^  avowry;  and  a  demurrer  is  not  a  confession  of  all  matters  in 
164. 199.  fact,  but  of  all  such  matters  in  fact  which  are  well  and  suffi- 

Plowd.  17«.      ciently  pleaded ;   for  this  cause  judgment  was  given  for  the 

Hott.  J&g.  57.  avowant  (a). 

3  Co.  52.  b.  And  the  cause  that  it  was  not  against  the  statute  of  usury  was, 

Doct  pi.  116.   ijjg^  nothing  was  to  be  paid  by  Thomas  Woodhouse  the  grantor 

within  a  year  and  a  quarter  after  the  grant  made;  for  within 
the  17th  of  July  1579,  and  Christmas  1580,  no  rent  is  appointed 
Cn  Jw.«53.  to  be  paid.  And  if  the  grantor  had  paid  the  100/.  the  17th  of 
509.  Cr.  El.  July  1580,  the  rent  should  cease  without  any  thing  paying  for 
*^'*^fard°**'  ^^^  **^^  \00U  So  that  the  court  said,  it  was  a  plain  bargain, 
413!  1  Sid.'  28.  Aiid  purchase  conditional  of  such  rent,  and  no  usury.  It 
18S.  Co.  Lit.  was  in  the  election  of  the  grantor  to  have  paid  the  said 
^'  \  ^^^^     100/.  and  to  have  frustrated  the  rent,  so  that  the  grantee  (as 

the  nature  of  usury  is)  was  not  assured  of  any  recompence  for 
the  forbearance  of  his  100/.  for  a  year,  and  the  said  rent  of  20/. 
per  annum  is  but  a  penalty  to  the  grantor,  and  assurance  to  the 
grantee  for  the  payment  of  the  said  100/.  But  it  was  resolved 
by  the  whole  court,  that  if  it  had  been  agreed  between  the 
grantor  and  the  grantee,  that  notwithstandmg  such  power  of 
redemption,  that  Uie  100/.  should  not  be  paid  at  the  day,  and 
that  the  clause  of  redemption  was  inserted  to  make  an  evasion 
out  of  the  statute,  then  it  had  been  an  usurious  bargain  and  con- 
tract within  the  said  statute.  For  if  in  truth  the  contract  be 
usurious  against  the  statute,  no  colours  or  shews  of  words  will 
serve,  but  the  party  may  shew  it,  and  shall  not  be  concluded  or 
estopped  by  any  deed,  or  any  other  matter  whatsoever;  for  the 
statute  gives  averment  in  such  case. 


(a)  At  a  demnrrer  at  common  law  confeiaed  which  are  remedied  and  helped  by  them,  Uttrd 

•U  omtten  formaUy  pleaded,  so  now  since  the  v.  BoMktrvUU^  Hoh.  33S.  Seijt.  wiUiamt's  a.  S. 

ttatntet  17  Elii.  cap.  5,  and  4  &  5  Ann.  cap.  16,  HoMcocke  v.  Pr^nde^  1  Saiind.  SST.  b. 
it  conftMet  all   matters  pleaded  informally, 
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And  Popliam,  Chief  Justice,  said,  if  A.  comes  to  B.  to  borrow  t  And.  15, 16. 

100/.  B.  lends  it  him,    if  he  wiU  give  him  for  the  loan  of  it  Po»tes»^o.a. 

*for  a  year  £0/.  if  the  son  of  A.  be  then  alive,  this  is  usury  within  [  *  70  a.  ] 

the  statute;  for  if  it  should  be  out  of  the  statute  for  the  incer-  ^^y*  ^i* 

tainty  of  the  life  of  A.  the  statute  would  be  of  little  efiect:  and  cr"!^ac!  W9. 

by  the  same  reason  that  he  may  add  one  life,  he  may  add  many;  S53.  Cr.  EL* 

and  so  like  a  mathematical  line,  which  is  diviiibilis  in  sempef  ^^ 
divisibilia  (b). 


(b)  Vid.  Itoberti  ▼.  Tremavne,  Cro.  Jac.  509.  Cowp.  119.  Spurrier  w.  Mtmou,  4  B.  C.  C.  t8. 
Arc.  Com.  Di^.  Usory,  b.  Bac.  Ab.  Usory,  c.  1  Ves.  Janr.  6t7.  And  Vid.  Do€  v.  CUaikrv, 
Hawk.  P.  C.  VoL  iii.  380.    Floyer  v.  Edwards,    4  Camp.  1. 


CLA  Y  TON'S   CASE. 

Pasch.  37  Eliz.  Rot  1915. 


In  the  Common  Pleas. 


R  lends  C.  SOi.  on  the  6th  December  until  the  2nd  June  following,  and  then  C.  It  Rbiobhoum 
to  pay  R.  SSI,  if  the  son  of  C.  be  then  alive :  if  not,  then  C.  is  to  pay  bat  tTL  *• 

held  to  be  usury.  S.  C.  [f  And.  15.  Moor,  397.]  Vid.  the  entry,Co.  Ent  168.  p{[^tV?^70  a. 

pi.  4t. 


Between  Reighnolds,  plaintiflPy  and  Clajrton  defendant,  in  an  ac» 
tion  of  debt  on  a  bond  of  60/.  the  case  was,  Clayton  requested 
Reighnolds  to  lend  him  30^.  and  on  communication  betwixt 
them,  Reighnolds  doth  lend  Clayton  30/.,  6  Dec.  34  Eliz.  until 
tKe  second  day  of  June  next  following,  to  pay  him  for  the  prin- 
cipal and  loan  of  it  33/.  at  the  said  second  day  of  June,  if  the 
ton  of  the  obligee  be  then  alive ;  and  if  he  die  before  the  said  ^^  p!Sn.  Mr. 
day,  that  then  he  shall  pay  him  but  271'  which  was  3/.  less  than  Moor,  397. 
the  principal.     And  it  was  resolved  by  the  whole  court,  that  it  l.^'j^  ^too^' 
was  an  usurious  contract  within  the  statute,  according  to  the  f/f  ^^ 
opinion  of  Popham,  Chief  Justice,  before,  and  for  the  reasons  Co.  Lit.  3.  b. 
there  given  by  him,  usura  didtur  ub  usu^  et  cere^  quasi usuara^  ^"•7ft^h*^1 
i.  e.  usiis  oris :  et  usura  est  commodum  certum^  quod  propter  *usum  ^  gjj  -g  ^ij 
rei  (vel  itrij  tnutuata  recipitur.     And  this  description  agrees  5  ingt.  151. 
with  this  judgment :  for  if  on  the  first  contract  he  who  lends 
reserves  no  certain  sum  for  the  loan ;  but  secundario  speret  de 
aliqud  retributione  ad  voluntatem  gus  qui  nuUuatus  est^  hoc  rum 
est  viliosnm.     Vide  Glanvile^  lib.  ?•  cap.  16*,  4*  lib.  10.  cap.  1« 


ff 

*^2  HOB'g  CASE.  Part  V 70  b. 

•  ■ 

what  was  the  old  law .  of  this  land  concerning  usury.     Vide 
etiam  leges  sancti  Edwards^  S^c.  (a). 


(a)  Per  Jpo^Y'^fL.'^^Vf ^  "*  tOAert$  v.  **  principal  aKalo."    Vid.  ace.  with  Clayton' » 

lycMiiMtf,  Cro.  Jac.  508,      if  the  casaalty  goes  Cuh,  Com.  Dig.  Usury,  a.    Bar.  Ab.  tfsury, 

"  to  the  interest  only  and  not  to  the  principal  it  c.    Vin.  Ab.  Usury,  e.    Hawk.  P.  C,  Vol.  iii! 

18  nsnry,  for  the  party  is  tore  to  have  the  379.    1  Atk.d4. 


.1  f  T 


H  O  E^S     C  A  S  E. 

Pasch.  34  EUz. 

In  the  King's  Bench,  Rot  275. 
In  Debt. 


^^^  A  RBLKAsE  of  all  actions,  duties,  and  demands  given  to  bail  in  K.  B.  befute 

Marshal.  judgment  against  the  principal,  la  no  bar  to  suing  the  bail. 

Part  v.— 70  b.         *^  release  of  all  actions,  suits,  and  quarrels  does  not  release  a  covenant  be- 
fore the  breach  of  it.* 
^  *  But  by  a^release  of  covenants,  (he  covenant  is  discharged  before  the  breach 
Oflt.» 

By  a  Ifelease  of  all  demands  a  warrantry  i%  extinct. 

A  woman  having  title  of  dower,  releases  to  him  in  the  reversion,  and  after- 
wards tenant  for  life  surrenders  to  him,  semble  a  good  bar. 
A  release  in  the  time  of  vacation  to  the  patron  discharges  an  annuity  with 
which  the  parson  is  charged  in  respect  of  the  parsonage.    S.  C.  [Cro.  Eliz. 
579.    Moor,  469.    Ooldsb.  166.] 


In  an  action  of  debt  brought  by  Hoe  in  the  King's  Bench, 
Phelix  Marshal  was  bail  for  the  defendant ;  and  afterwards  be- 
fore any  judgment^  the  plaintiff*  released  to  Pheh'x  all  actions, 
duties,   and   demands;    and  afterwards  judgment  was  given 
against  the  defendant,  and  on  default  of  the  defendant  a  Scire 
^cias  issued  against  Phelix   Marshal,  who  pleaded  the  said 
general  release;  upon  which  the  plaintiff*  demurred.     And  it 
(a)sBttift.S3i.  was  adjudged  that  this  (a)  release  should  not  bar  the  plaintiff*; 
^.Poph.iais.  for  the  words  of  the  bail  are  conditionally,  that  is  to  say.  Si  con- 
Cr!"jac.^7j.     tingeret  pngdic^  defendentem  debiiumet  damnum  iW  prcefaC  quer* 
401. 449. 451.    minime  solvere^  mU  se  prisana   MareschalF  ed  occasione    tion 
^*5'i^^??'  ^®-  reddere,  S^c.  so  that  there  can  be  by  the  said  bail  no  certain  duty 
^.17^*1  Sid.'    till  judgment  be  giTen»  for  before  that  none  can  know  to  what 
141.  Co.  Lit.    sura  the  debt  and  damages  will  amount ;  so  he  who  is  bail  for 

f  65.  b.  Cro. 

Car.  481.  » 
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the  defendant  is  not  bound  in  any  certain  sum  at  first :  but  his 
recognizance  being  general,  shall  be  reduced  to  a  certainty  by 
the  judgment,  and  not  before ;  and  therefore  there  is  a  {a)  di£»  (a)  i  RolL 
ference  between  a  certain  duty  on  condition  subsequent,  for  that  S?\*$^'  ^\' 
mav  be  released  before  the  day  *of  performance  of  the  condition,    r  ♦  71  i.  1  ' 
and  a  duty  uncertain  at  first,  and  on  condition  precedent  to  b.Co.Lit.«65. 
be  made  certain  after ;    that  in  the  mean  time  is  but  a  mere  274.  b.  1  Salk. 
possibility,    and   therefore  cannot  be  released;  for  this  recog*  ^^' 
nizance  doth    not   create  a  duty  presently,  but  shall  produce 
a  duty  after  on  a  contingaL 

Note,  that  it  was  adjudged  Trin.  4  Eliz.  Rot.  1207.  in  the 
Common  Pleas,  that  by  a  release  of  all  actions,  suits,  and  quar- 
rels, a  {b)  covenant  before  the  breach  of  it  is  not  released,  be-  (!>)  1  Co.  112. 
cause  there  is  not  any  cause  of  action,  nor  any  certain  duty  be-  x^Ij^'Iqqo 
fore  the  breach  of  it,  but  the  breach  of  it  ought  to  precede  the  51.  k  Co.  lit! 
action,  and   the  cause  of  the  duty;   and  for  this  cause  such  t9i.b.«92. b. 
release  was  no  bar.      Vide  Dyer  5  Eliz.  (r)  217.  ace    And  mw*54.'^^' 
vfW^  Littleton  in  his  chapter  of  {d)  Warranty  170.    That  by  fBulitcsj. 
a  release   of  all   demands   a  warranty   (which  is  a  covenant  JJ®'^*  ^^' 
real)  as   is  there  said,  is  extinct,  yet  it  is  executory  and  un-  8.0o]dsb.i66' 
certain ;  but  there  the  feoffee  to  whom  the  warranty  is  made  may  i67. 
presently  have  a  Warrantia  chartat   and  bind  the  land  jpro  ^\^5^^fV, 
loco  et  tempore.    But  see  35  H.  8.  Dyer  57.  that  by  a  release  5EUE.'Dyer 
of  {e)  covenants,  the  covenant  is  discharged  before  the  breadi  tir.  pi. «. 
of  it,  which  is  proved  by  Littleton  also,  fol.   170.  &c.  16  K  ^m^^Ja^' 
3.  Bar.  245.  (f)    A  woman  had  title  of  dower,  and  releases  e.  Co.  Ent. 
to  him    in   the    reversion,  and  afterwards  tenant  for  life  snr-  ii5.pl.  5. 
rendered  to  him,  and  it  seemed  a  good  bar ;  aiid  yet  the  wo-  ^^^h'  \f^* 
man  had  no  cause  of  action  against  him  m  the  reversion  at  Cr.Jac.487. 
the  time  of  the  release  made.   But  the  reason  is  because  the  wo-  YeW.i56. 
man  had  right  to  the  land,  and  he  in  the  reversion  had  an  estate  b.  s^c^'islfiL 
on  which  a  release  might  enure,  and  by  recovery  of  her  dower  Lit.  sect  748. 
his  estate  would  be  charged,  21  H.  7.  the  last  case.    A  release  ^'N.  B.  is4. 
in  time  of  {g)  vacation  to  the  patron,. dicharges  an  annuity  with  Co.lit.^39t.^b. 
which  the  Parson  is  charged  in  respect  of  the  parsonage.     Vide  Cr.  Jac.  i7o. ' 
40  E.  3.  22.     18  E.  3.    Avowry  77.  IS  R.  2.    Avowry  89.  14  ^YJ"?}'}^' 

HA    A     ry        J       1     ^   f   \  Hatt.l7.lCo. 

.  4. 4.  Recordxire  longe  (a).  h j.  b.  10  Co. 

51.  b.  Palm. 
S18.  YeW.  156.  9  Roll.  404.    (/)  1  Co.  112.  b.  8  Co.  151.  a.  b.  164.  a.  Co.  Lit  265.  a.  Doctrin. 
pladt  149.    (^)  21  H.  7.  41.  a.  Br.  Release,  35.  Br.  Deao  and  Chapter,  11.  1  Co.  1 12.  b.  Poatea, 
81.  b.  2  Roll.  340.  Co.  Lit.  266.  a.  FiU.  Release,  57. 


(a)  Acc.  Vio.  Ab.  Release,  g.    Com.  Dig.  Release,  b.  1^,  ■•  3.    Bac.  Ab.  Release,  h. 
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SElNt    JOHN'S     CASE, 


Trin.  34  Eliz. 


In  the  King's  Bench. 


Oakdbiibr        a  daogb  is  within  the  stat  5S  H.  8.  cap.  6.,  which  prohibiu  the  thooting,  or  car* 

V.  ryingf  ^c.  of  any  hand-gan. 

PMV^^rTh  '^^  tberiff  or  any  of  his  ministers  may  for  the  better  execotion  of  justice  carry 

*  *         with  them  offensive  or  defensive  weapons,  and  are  not  restrained  by  the  ge- 

nera] prohibition  of  this  act.    S.  C.  Cro.  EUs.  821. 


Gabdeker  had  a  judgment  in  the  Kins's  Bench  against  one 
Seint  John  of  the  county  of  Bedford,  and  had  a  Capias  ad  satis- 
JbunencC  against  him,  and  got  a  warrant  from  the  sheriif  to  a  spe- 
cial bailiff  to  arrest  him,  who  came  near  the  said  Seint  John's 
house  to  arrest  him,  and  because  he  feared  resistance,  he  brought 
with  him  a  dagge.  And  Seint  John  being  then  a  Justice  of 
Peace  of  the  said  county  of  Bedford,  having  notice  of  it,  sent 
one  of  his  servants  for  him,  who  finding  him  armed  with  a  dagge 
arrested  him,  and  brought  him  before  the  said  Seint  John  being 
the  next  Justice  of  Peace ;  who  on  examination  of  the  matter 
committed  him  to  the  next  gaol,  there  to  remain  till  he  had  paid 
10/.  one  moiety  to  the  Queen,  and  the  other  moiety  to  the  in- 
former, according  to  the  statute  of  S3  H.  8.  cap.  6.  which  pro- 
hibits **  the  shooting  in,  or  carrying,  &c.  of  any  hand-gun."  And 
it  was  objected,  that  a  dagge  was  not  within  this  word  hand-gun ; 
for  it  was  said,  that  dagges  were  not  in  use  at  the  time  of  the 
making  of  the  said  act,  but  invented  after ;  and  although  they 
are  usra  with  the  hand,  yet  it  is  not  known  by  the  name  of  hand- 
gun, no  more  than  hagbut,  or  demyhake,  which  were  also  used 
with  the  hand,  but  notwithstanding  are  known  by  particular 
names,  and  are  not  comprehended  within  this  word  hand-gun  : 
for  they  are  both  particularly  named  with  tlie  hand-gun  in  the 
statute.  So  a  dagge  is  distinguished  by  a  special  name  from  a 
hand-gun.  Wherefore  for  both  these  reasons,  1 .  That  it  was 
not  in  use  at  the  time  of  the  making  of  the  act ;  2.  That  it  was 
known  by  a  special  name,  it  was  objected,  that  this  carrying  of 
^  the  said  dagge  was  not  within  the  said  act.     But  it  was  resolved 

L     72  a.  J    jjy  ^jjg  ^JjqIc  court,  that  it  was  within  the  said  statute  and  *com- 
prehended  within  this  word  hand-gun ;  for  although  no  gun  was 
known  by  the  name  of  a  dagge  at  the  time  of  the  making  of  the 
said  act,  and  although  in  common  speech  a  dagge  is  known  by  a 
Hard.  «84.        special  namei  yet  forasmuch  as  he  who  made  the  dagge,  had  liis 
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invention  from  the  hand-gun,  and  it  is  not  of  any  new  kind  in 

substance,  but  has  only  a  little  alteration  in  form  and  quality, 

for  this  cause  it  is  comprehended  within  this  word  hnnd-gun ; 

for  if  a  little  alteration  or  addition  should  defeat  the  penalty  of  ^  In»t.  i6o. 

the  act,  the  statute  would  be  of  small  effect     And  it  has  been 

explained  by  sundry  proclamations,  that  pintols,  dagges,  &c. 

were  within  the  said  act:  and  it  was  said,  that  where  the  said  act 

doth  prohibit  crossbows,  thereby  stone-bows  are  also  prohibited, 

causa  qua  supra.     And  the  preamble  of  the  said  act  speaks  of  a 

little  hand«gun.     But  it  was  resolved  for  another  cause,  that  the 

carrying  of  thisdagge  was  not  prohibited  by  the  said  act ;  for  the 

sheriiF,  or  any  of  his  ministers,  for  the  better  execution  of  justice, 

may  carry  with  them  hand-guns,  or  other  weapons,  invasive  or 

defensive,  and  the  same  is  not  restrained  by  the  general  prohibi-* 

tion  of  the  said  act.     Vide  s'H.  7.  1.  a  (a). 


(a)  Vid.  Rtx  V.  Bumabyy  3  Salk.  217,   and  GoUl$wain'M    Can,   9  Black.  Rep.    If09,  and 
HaMrk«  P.  C.  cap.  65.  §  81. 


WILLIAMS'S    CASE. 


Mich.  34  &  35  Eiiz. 


In   the  King's  Beitch. 


No  action  on  the  case  lies  against  a  parson  bound  to  celebrate  divine  tar? ice,&e.    Williams 
in  a  chapel  within  a  manor,  to  the  lord,  hominibua,  teneniilms  4r  aerrieniibut  §ui$f  v* 

for  a  breach  of  his  duty.  p*!!f  V     t«  h 

The  proper  remedy  is  to  sne  in  the  Spiritual  Conrt ;  but  if  tlie  chapel  had  '"^ 

been  private,  only  for  the  lord,  his  servants,  and  bis  family  within  the  manor, 
there  the  lord  and  the  lord  only  might  have  an  action  on  the  case. 
No  action  lies  for  a  nnisance,  unless  the   person  bringing  it  hath  sustained 
tome  particular  injur}*. 


Thomas  Williams,  Esq«  brought  an  action  on  the  case  in  the  Salop.  Cr.  El. 
King's  Bench  against  Henry  Jones,  Clerk,  and  declared,  whereas  ^^*-   i3^^\ 
the  said  Henry  being  Vicar  of  Alderbury  in  comitaf  pradicf^  d09.'6Mod.46' 
ought  and  is  bound  by  himself  or  by  another  chaplain  to  cele- 
brate divine  service  at  Wollaston,   in  his  chapel  of  St.  John, 
within  the  scite  and  precinct  of  his  manor  of  Wollaston  aforesaid, 
and  within  the  parish  of  Alderbury  aforesaid,   there  of  ancient 
time  built,  every  Sunday  per  annum^  and  every  feast-day  per 
annum,  before  noon  of  the  same  days,  and  to  administer  the 
imcraments  to  the  said  Thomas,  hominibus,  tenentibtis  4*  servientibut 

VOL.  III.  L 
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siiis  infra  pnecinchim  ejmdem' mUnerii  inhabitatC  Sf  commoran* : 
idemque  Hen'  Vicarhis  ^f  omnes  jn-iedecess.  sui  Vicarii  ecclesia 
parocK  de  Alderhwry  prced*^    a  tempore  ciijus  cofitrarii  memoria 
homirC  non  existit^  per  setpsum  vel  hujus  modi  capellanum  ad  cele- 
brands  dixnna  servitia   in  forma  prtedicta  in  capella  prad^^  dc 
sacrament^  4r  sacramentalia  prafof  ThxmC  Williams  8f  antecessor^ 
5f/}5,  ac  omnibus  ill  is  quorum  statum  idem  Thomm  modo  habet^  ac 
hominibus  servietitibus^  4"  tenentibus  suis  infra  dictum  scitum  manerii 
prad^  commorantibus^  per  totam  annum  ministrand?  vel  adminis- 
tratur*  annuatim  exhiberc  Sf  sustentare  consueverunt :  pnrdictus 
tamen  Henriais  Jones  nunc  Vicarius  ecclesice  parochialis  de  Alder- 
bury^  pra:d\  per  seipsum  vel  hujusmodi  capellan*  divinnm  servitium 
in  capella  prad*  in  forma  praS^  ac  ad  sacramenta  4'  sacramentalia 
eidem  Thoni  ac  hominibus^  servienf  Sf  tcnenf  suis  ibidem  iri  forma 
prced^  ministrand^f  licet  sapim  requisite  per  magnum  tempus^  vide- 
licet^ a  fosto  Pentecost^  ultim^  prteterit''  ante  exhibition*  hujusmodi 
bilUCi  usque  exhibition*  hujusmodi  bill\  exhibere  4"  sustentare  recw- 
[  •  73  a.  ]    savity  unde  dicit  quod  deterioratus  estj  Sfc.     And  tlie  *defendant 
pleaded  not  guilty,  and  was  found  guilty :  and  after  divers  mo- 
tions in  arrest  of  judgment,    and  the  matter  well  debated  at  the 
Bench,  at  last  it  was  resolved  by  Popham,   Chief  Justice,  and 
(a)SKel».428.  the  whole  court,  that  in  this  case  an  action  on  the  case  (a)  did 
Cr;  Elledi.       "^^  ^*^'  '^"^  ^^  remedy  which  the  plaintiff  has  is  to  sue  in  the 

I  Roll.  110.  Spiritual  Court  (a):  but  if  the  chapel  had  been  (i)  private  only 
(/>)  1  Roll.  110.  fQj.  himself  and  his  servants  and  family  within  the  said  manor, 
(c)i2H.6.46.b.  there  a  private  action  on  the  case  on  the  prescription  would  be 
47.  a.  Fitz.  Ac-  maintainable  by  the  lord  of  the  manor,  &c.  for  in  such  case  he 
?«ii*"'A^r**^  himself  only  (and  none  of  his  family)  should  have  the  action  ; 
sarleCa8e6i*.  ^^^  although  the  divine  service  be  spiritual,  yet  forasmuch  as  it 
Br.  Jnrisdic-  doth  by  prescription  belong  to  a  private  person,  and  to  be  cele- 
rInVR  11  no  '^''^^^^  ^^^  '"^  ^^®  within  his  manor,  which  shall  be  intended  to 
Lit.  Rep.  95.     begin  at  first  by  grant;  therefore  for  the  not  doing  of  this  spiri- 

I I  Sid.  174.  tual  service  an  action  on  the  case  lies,  and  damages  shall  be 
5Co  3Ka^*^'  recovered  for  them;  and  therewith  agrees  9,2  H.  6-  46.  in  the 
(/)8Co.arr.b.  Prior  of  (c)  Wooburn's  case.  But  when  the  chapel  is  not  (d) 
98.b.f.Co.6.a.  private  to  him  and  his  family,  but  public  and  common  to  allf 
Co.^Lit?i03.a.  ^^^  tenants  of  the  same  manor,  which  may  be  many  and  of  great 
ft  iDst.  411.  number ;  there  no  action  on  the  case  lies  for  the  lord ;  for  then 
11  Co.  69^.  every  of  his  tenants  might  also  have  his  action  on  the  case  as 
Hard.  128.  ^^'^  ^  ^^^  ^^^^  himself  and  so  infinite  actions  for  one  defnnit, 
Godb.  242.  et  (e)  boni  Judids  est^  lites  dirimere^  Sf  {f)  expedit  reipublicce  ut  sit 
^)Lit.sec.tS6.^yj/^//^j-^^  ^^^^^^  communem  omnium  utilitatem;  and  yet  they 

Br.  Action  siir  ^^^^  not  be  without  remedy  in  such  case,  for  (as  it  hath  been 
le  case  6.  said)  they  may  and  ought  to  sue  for  such  default  in  the  (g) 

Br^A* ^o'^  *^'  Spiritual  Court,  and  there  it  shall  be  redressed,  and  herewith 
le  Case  6  Br.  agrees  Lit.  lib.  2  cap.  Frankalmoigne  30.  b.  VideX^l  H.  8.  27. 
Chimin.  I.Br.  a.  A  man  shall  not  have  an  action  on  the  case  for  a  nuisance 
?Co!nVb  done  {h)  in  the  highway,  for  it  is  a  common  nuisance,  and  then 
(k)  Co.  Lit.  56.  it  is  not  reasonable  that  a  particular  person  should  have  the 

b.lRo]l.88.Cr. 

£1.664.2  Jooet  157.  Moor  180.  9  Co.  115.  a.  1  Show.  245.  255.  S  Mod.  289.  Salk.  12. Comb.  180. 

(a)  Acc.  Jonei  ▼.  Stone,  1  Lord  Raym.  579,  S.  C.  2  Salk.  550.  and  Vid.  ChvtU  v.  Cardinally 
1  Sid.  54. 
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action ;  for  by  the  same  reason  that  one  person  might  have  an  («)  Co.  Lit  S6. 
action  for  it,  by  the  same  reason  every  one  might  have  an  action,  cr^ji^'*4^*' 
and  then  he  would  be  punished  100  times  for  one  and  the  same  47n.  49i.  Noy 
caose.  But  if  any  (a)  particular  person  afterwards  by  the  nui-  120.  Moor  iso. 
sance  done  has  more  particular  damage  than  any  other,  there  for  PortJi  m*!  b. 
that  particular  injury,  he  shall  have  a  particular  action  on  the  s  Roll. Rep.  f  6. 
case  (b):  and  for  common  nuisances,  which  are  eaual  to  all  the  Sv'r^  p***"  ^' 
King^s  liege  people,  the  common  law  has  appointea  other  courts  g/^  Action^sw^ 
for  the  correction  and  reforming  of  them,  scil.  tourns,  leets,  &c.  le  Case  95.  Br. 
lb)  5  E.  4.  2.  b.  ace.  Vide  2  E.  4.  9.  a.  See  also  Salk.  12,  I6.  Nm»ance  «9. 
6  Mod.  46,  &c.  ib.  '  ^-  ''*• ''' 

(■)  Provided  there  has  been  no  want  of  ordi-  "  part  of  the  plaintiff."  BiUterfield  v.  Forreiter, 

nary  care  on  the  part  of  die  plaintiff.  There-  1 1  East,  60.Vid.  Flower  v.  Adamy  2  Taunt.  514. 
fore  a  person  who  is  injured  by  an  obstruction        If  a  direct  particular  damage  be  sustained 

in  a  highway,  against  which  he  fell,  cannot  it  seems  that  the  exility  of  the  injury  is  no 

maintain  an  action  if  it  appear  that  he  was  objection  to  the  action,    Pindar  v.    Wadt' 

riding  with  great  yiolence  and  want  of  ordi-  worth,  2  East,  1 55.   Vid.  Rote  v.  Miles,  4  M. 

naiT  care,  without  which  he  might  have  seen  &  S.  101.    Vid.  as  to  when  this  action  will 

and  avoided  the  obstruction ;   and  per  Lord  lie  and  when  not,  Com .  Dig.  Action  on  the 

Ellenborouffh ;  *<  two  things  must  concur  to  case,  a.  b.  to  B.  8.    Action  on  the  case  for  a 

^  support  this  action,  an  obstrucdon  in  the  nuisance,  a.  c.   Bac.  Ab.  Action  on  the  case 

^  road  by  the  fault  of  the  defendant,  and  no  a.  Nuisance,  d.  Vin.  Ab.  Actions  v.  b.  and 

«  want  of  ordinary  care  to  avoid  it  on  the  post.  Mart^s  Cate,  9  Co,  113. 


THE  CASE  OF  THE  ORPHANS  OF  LONDON. 

Pasch.  35  Eliz. 
In  the  King's  Bench. 


If  any  orphan  of  London  sues  in  the  Ecclesiastical  Court  or  in  the  Court  of  Orprans  of 
Requests,  &c.  for  any  goods,  &c.  due  by  the  custom  of  London,  or  by  c^^g"^""' 
devise  or  legacy  in  the  will  of  their  ancestor,  or  to  have  an  account,  &c.  Part  V.— .75  b. 
prohibition  lies. 

If  the  lord  of  a  manor  has  probate  of  wills  within  his  manor,  prohibi- 
tion lies  to  restram  the  Ecclesiastical  Court  from  granting  probate  of 
such  wills. 


Note  it  was  resolved  by  the  whole  court,  that  if  any  orphan  of  Ifn"*";^; 
London,  who  is  by  the  custom  of  London  under  the  government  March  lor! 
of  the  Mayor  and  Aldermen  of  the  said  city,  sues  in  the  Eccle-.  4  Inst,  U9. 
nastical  Court,  or  in  the  Court  of  Requests,  &c.  for  any  goods, 
monies,  or  chattels  due  to  them  either  by  the  custom  of  London, 
or  by  any  devise  or  legacy  in  the  will  of  their  ancestor,  or  to  have 
an  account ;  ihat  a  prohibition  will  lie,  because  the  government 
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of  the  orphans  of  the  city  of  London  doih  appertain  to  the  Mayor 

and  Aldermen  of  London,  and  they  have  jurisdiction  of  them. 

«Roll.sis.        A.nd  Popham,  Chief  Justice,  said,  that  if  the  Lord  of  the  manor 

Caudry's  case.   ^^^  probate  of  wills  within  his  manor,  if  any  such   will  be  to  be 

proved  in  the  Ecclesiastical  Court,  a  prohibition  lies,  because 
the  jurisdiction  belongs  to  another;  otherwise  tlie  party  may 
have  double  trouble.  And  I  have  seen  two  precedents  of  prohi- 
bitions granted  on  the  said  custom  of  the  orphans  of  London. 

[Vid.  Hensloe's  case,  9  Co.  37  b.] 


WYMARK\S    CASE. 

Mich.  35  &  36  Eliz. 
In   the   King's  Bench. 


Duif  When  any  deed  is  shewed  in  court,  the  deed  by  judgment  of  law  remains  in 

***  court  all  the  time  in  which  it  is  shewed,  but  not  after:  and  in  another 

PiiPl*y^^_^^  ^         term  the  defendant  shall  not  have  o^er  of  it. 
6  Mod.  253.  *When  a  deed  is  by  one  shewed  to  the  court  it  is  not  respective  a»  to  him, 

but  all  others  shall  take  advantage  thereof.* 

*If  letters  patent  be  inrolled  in  any  court  of  record,  they  may  be  pleaded 

there  without  shewing  them,* 

*lf  adeed  be  pleaded  in  court,  and  shewed  and  denied,  it  shall  remain  in 

court  for  ever.* 

*If  a  deed  be  denied  in  one  court  it  may  be  pleaded  in  another  without 

profert.* 

*If  one  party  improperly  get  the  deed  into  his  custody,  and  detain  it,  the 

other  shall  plead  it  without  profert.* 

Tenant  by  statute  merchant  or  staple,  &c.  shall  not  shew  the  deed;  other- 
wise of  a  lessee  for  lives  or  years. 

In  B.  R.  no  entry  of  imparlance  or  continuance  it  made  on  any  replication, 

rejoinder,  &c.  although  delivered  of  a  subsequent  term,  otherwise  of  a  plea. 

Vid.  the  entry,  Co.  Ent.  190.  pi.  4. 


1  Roll.  751 .       Abel  Dun  brought  an  EjecHoneJlrma  against  William  Law,  and 

declared  of  a  lease  made  by  Richard  STeford,  9  Nov.  M  El.  of 
a  house,  &c.  in  North  Luffenham  in  the  county  of  Rutland,  for 
three  years ;  the  defendant  pleaded,  that  ante  praedf  tempus  quOy 
Sfc.  the  said  Richard  Sleford  was  seised  in  fee  of  the  tenements 
aforesaid ;  and  9  Man  S2  El.  by  his  deed  indented  and  in- 

U\  Lot  sio     '^^'^^  within  six  months  according  to  the  statute,  Qjtod  quidem 

seriptum  indentaf  hie  in  {a)  cm'  profert^  S^c.  bargained  and 
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sold  the   said   tenements  to  Edward  Wymark,   Gent,   in    fee, 

by  which  and  by  force  of  the  statute  he  was  seised,  till  by  the 

said  Sleford  disseised,   who  made  the  lease  in  the  declaration 

mentioned,  on  whom   the  defendant  by  the  commandment  of 

Edward  Wymnrk  entered,  &c.  to  which  the  plaintiff  replied 

and  confessed  the  bargain  and  snle  by  the  said  deed  inrolled  to 

the  said   Wymark  modo  Sf  fo)-ma  jirout^  SfC.      Et  id£m  Abel 

ulteriiis  dicit^  qvs)d  in  codem  sa'ipto  indentato^  provis  existU  modo 

S^  forma  sequentibiis  videlicet^  quod  si  jrrad'  Edwardus  Wymarke^ 

Sfc.  do  not  pay  .SOO/.  2  Nov.  1592.  to  Slefotd,  &c.  that  then  the 

said  bargain  and  sale  shall  be  void ;  and  shewed  the  breach  of 

the  condition  and   re-entry,  and  the  lease  made  to  the  plaintiff, 

and  the  ejectment  prout  in  the  declaration,  without  that,  that 

the  said   Sleford  disseised  the    said   Edw.   Wymark,  &c.  on 

which  the  defendant  did  demur  in  law.     And  shewed  this  cause 

according  to  the  statute  {a)  because  the  plaintiff  in  his  replica-  («)  lOCo.  94. 

tion  did  not  shew  forth  the  deed  indented,  which  comprehends  "i  *^a  ^o*^*  Lj** 

the  condition.     And  after  good  debate  and  consideration  of  the  cap.  5. 

matter  in  law,   it  was  adjudged  for  the  plaintiff.     And  in  this 

case  two  points  were  resolved  by  Popham,  Chief  Justice,  and 

the  whole  court. 

*1.  When  any  deed  is  shewed  in  court,  the  deed  by  judgment    [  *  74  b.  ] 
of  law   doth  remain  in  court  (i)  all   the  term  in  which  it  is  When  profert 
shewed  (a);  but  at  the  end  of  the  term,  if  the  deed  be  not  """dcofa 
denied,  then  the  law  doth  adjudge  it  to  be  in  the  custody  of  the  mains  by  jcidg- 
party  to  whom  it  belongs;  for  the  whole  term  in  law  is  but  one  meutorlawin 
\c)  day,  and  therefore  it  shall  be  intended  to  remain  in  court  all  J^°"'^^*Vr?' 
the  term  in  which  it  is  shewed,  but  when  the  term  {d)  is  closed  the  term  oyer 
and  ended,  then  there  is  no  officer  in  such  case  to  whom  the  cannot  be  de- 
custodv  of  it  b\'  the  law  belongs;  and  therefore  the  party  who  Ti^nH jua^4 
shewed  it  shall  have  the  keepmg  ot  it;. /or  a  vians  evidences  are  b. 8. Co.  166. b, 
as  the  sinews  of  his  land.     And  where  it  appears  by  38  H.  6.  2.   i-^7.  a.  Postea 
a.  b.  that  because  the  deed  in  another  term  is  in  the  custody  of  \^'q^  i.^Hard. ' 
the  party,  and  not  in  court,  the  defendant  shall  not  have  {e)  158. 
Oyer  of  it ;  and  therewith  agree,  4  H.  7.    18  &  21  H.  7.  30.  b.  ^^j^p^^'  •' 
(b).     AlsonW^  Lit  fol.  88.  b.  if  the  tenant  in  assise  pleads  a  fe-  (d^Co.Litisi. 
offment  by  deed-poll  of  the  plaintiff,  and  shews  it  in  court,   in  b.  i  Co.  i.b. 
this  case  (Lit.  (y)  saith)  that  forasmuch  as  the  deed  is  in  court,  \^rQ^l^\ 
the  feoflee  may  shew  to  the  court,  how  that  in  the  deed  there  are  4H.7.io.pl.5. 
several  conditions,  &c.  but  that  is  to  be  intended,  that  he  shall  i6Ed.4.8.3H. 
take  advantage  of  the  condition  in  the  deed,  in  the  same  term  ^j^^i.joE.  4. 
that  it  was  pleaded  and  shewed  forth.     And  therewith  agrees  u)  Doct.  pi. 
24  E.  3.  73.  b.  that  when  a  deed  is  in  court,  one  may  take  ad  van-  27 1.  Goldsb. 
tage  of  it   without  having  it  in  hand,  38  E.  3.  8.  a.   and  40  {f  BniJ^^de 
Ass.  pi.  34.  ace.  and  in  45  E.  3.  tit  Feoffm.  &  (g)   Faits,  KeWds,  ^i(c. 

16.  Br.  Contin. 
74.  Fitz.Mon8t.  de  Faita,  &c.  98.  (/)  Lit.  sect.  575.  (jg)  Fitz. Feoflments  6i  Faits  55. 


(a)  But  letters  testamentary  or  of  adminis-  cannot  be  demanded  after  such  impari^ce, 
tradon  are  not  supposed  to  remain  in  Court  Mayor  of  London  y,  Gorrevt  2  Lev.  142.  A 
ail  the  term,  for  the  party  may  have  occasion  different  doctrine  is  indeed  laid  down  in  one 
to  produce  them  elsewhere.  Roberts  v.  Arthur,  case,  Anon.  1 3  Mod.  99.  which  must  be  under- 
2  Salk.  497.  S.  C.  12  Mod.  599.  stood  of  a  special  imparlance  to  another  dav 

(b)  Acc.  Hex  v.  Emery,  1  T.  R.  149.  And  in  the  same  term.  Tid(Ps  Practice,  636.  8tO 
as  a  general  imparlance  is  always  to  a  subse-  edition. 

quent  term>  it  follows  that  oyer  of  a  deed  % 
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in  assise  against  sundry  tenants,  some  pleaded  as  to  one  parcel 

the  deed  of  the  ancestor  ofthe  pi.  to  them  with  warranty  shewed 

forth  in  court ;  and  some  other  of  the  tenants  as  to  other  parcels 

pleaded  in  bar  by  the  same  deed  without  having  it  in  hand  ;  and 

it  was  challenged,  for  that  the  deed  ought  to  be  shewed  the 

court    against    one,  the    other  could  not  have  advantage    of 

When  profert    jfae  same  deed  without  shewing ;  4"  ^^^  allocatur.    Note  when 

deed  by  one,     ^^^  ^^^^  ^^  ^Y  ^°^  shewed  to  the  court,  it  is  not  respective  as  to 

all  oUien  shall  him,  but  all  Others  shall  take  advantage  thereof,  21  E.  4.  49.  a. 

takcadyan-      Ju  the   Abbot   of  Waltham's  case.     If  (a)  letters   patent  be 

tageo  It.         inroUed  in  any  court  of  record,  one  may  plead  them  in  the 

same  court  without  shewing  them,  notwithstanding  that  they 
Difference  as  ^^re  not  pleaded  before;  and  difference  was  taken  between 
tween  Setters  letters  patent  or  other  matters  of  record,  which  of  their  own  na- 
patentinroUed  ture  are  of  record,  and  matter  in  fact;  for  although  a  deed  be 
*"n  j**^*"*  inrolled  in  court  (6),  one  cannot  plead  it  in  the  same  court 
""''''•  without  shewing  it.      Vide   19  H.  6.  6.  b.      19   E.  4.   9.  b. 

If  on  pwfcrt  22  H.  8.  Record  Br.  65.  But  if  a  deed  be  pleaded  and 
deed  IS  denied  »bewed  in  court  (c),  and  denied,  then  it  shall  remain  in  court 
and  found  not'  for  ever;  for  if  it  shall  be  found  not  in  his  deed,  it  shall  be  {d) 
5>«P«rty'»„  damned  (c).  41  Ass.  £9-  1.2  {e)  H.  4.  8.  a.  b.  7  H.  4. 
b^dilned  (/)  39.  b.  11  H.  4.  (g)  ^S.  b.  45  E.  3.  11.  a.  And  if 
[  *  75  a.  ]  a  deed  be  denied  in  one  court,  by  ^which  it  remains  there,  this 
Deed  denied  deed  may  be  (A)  pleaded  in  another  court  without  shewing  it, 
ma'^'be^l'ead-  ^^  (*)  ^'  '*'  S-  »  b.  &  43  E.  3.  27.  a.  acc'.  for  {k)  lex  non  cogit 
ed?n  another'  ^^  impossibilia  (d).  Note  a  good  case  in  42  E.  3.  18.  a.  where 
without  pro-  the  case  was,  that  a  (/)  feme  sole  made  a  lease  for  life,  the  lessee 
^^^^  committed  waste,  the  husband  released  and  delivered  the  deed 

to  a  3d  person  to  be  delivered  to  the  defendant  on  certain  condi- 
tions to  be  performed ;  the  defendant  performed  the  conditions, 
the  husband  got  the  release,  and  detained  it  from  the  lessee,  and 
he  and  his  wife  brought  an  action  of  waste ;  the  lessee  on  this 
Special  matter  special  matter  shall  plead  it  without  showing  of  it  forth.     Vide 

to*excusc**r^  ^^  ^'  ^'  ^^  °'  ^^  husband  and  wife  be  impleaded  in  a  real  ac- 
fert.  tion,  where  the  default  of  the  wife  is  the  default  of  both,  if  the 

demandant  takes  the  wife  of  the  tenant  from  him,  it  shall  not 
turn  the  tenant  to  a  default.    So  in  dower,  detinue  of  charters, 

Site  mlrdiSnt'  *^*  ^^  ^^^  demandant  it  is  a  good  plea.  20  H.  7.  5.  Tenant 
&c.  need  not '  by  Statute-merchant,  or  staple,  &c.  shall  not  shew  the  deed,  for 
make  profert.  he  comes  to  the  possession  of  the  land  by  process  of  {m)  law, 
(«)Br.Monstr.  against  the  will  of  him  who  has  the  deed,  and  has  no  means  to 
de  Faiu,  &c.  come  to  it ;  otherwise  of  a  lease  for  life  or  years,  &c.  because  he 
iia  to  fi  ******  comes  in  by  the  lessor,  and  might  have  taken  a  covenant,  or 
Palm.  87.  *       other  security  for  his  peaceable  enjoying  of  the  land  let  to  him. 

(h)  Br.  Monst.  And  in  case  when  the  deed  is  denied  (n),  the  law  which  has  ap- 
deFaitslSS.  ^  ^ 

(c)Co.  Lit.  251.  b.  {d)  6  Co.  45.  b.  (e)  Fitz.  Monst.  de  FaiU,  129.  Br.  Monstr.  de  Faits,  38.  Br. 
Faits  SO.  (/)  6  Co.  45  b.  Br.  FaiU  16.  (g)  6  Co.  45  b.  Br.  Faits  19.  Br.  Obligat.  22.  6  Co.  45  h. 
Oyer  of  the  writ,  6  Mod.  27.  post.  76.  b.  (A)  Co.  Lit  231.  b.  (t)  Fitz.  Monst.  de  Faits  129.  Br. 
Mi«nst.  de  Fkits  38.  Pr.  Faits  29.  (fc)  Co,  Lit.  92.  a.  231.  b.  Hard.  387.  (QStatham  Waste  5. 
Fitz.  Brief  554.  Fitz.  Monstr.  de  Faitf  139.  Co.  Lit.  39.  a.  225.  b.  226.  a.  (m)  10  Co.  94.  b.  Cr. 
Car.  209, 442.  Cr.  Jac.  209,  317.  Co.  Lit.  225.  b.  (a)  Co.  Lit.  231.  b. 

(c)  The  bond  ought  to  be  kept  in  court  HuUe^  i  Sid.  151,  the  Court  refused  to  im- 

but  ou^t  not  to  be  cancelled,  because  the  pound  the  deed. 

judgment  might  be  reversed  by  writ  of  error.  (d)  For  when  it  is  or  is  not  necessary  to 

FUeh  ▼.  WtUi,  1  Salk.  215.    In  GuUHam  y.  make  profert,  vid.  JDr.  Le^fiMi  Cote,  10  Co. 

»  99.  a.  and  notes  ib. 
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pointed  the  deed  to  remain  in  court,  has  also  appointed  an  (a)P.N.B.ei3. 
oflBcer  to  have  the  custody  of  it,  and  that  is  the  Ctistos  {a)  231.  b/"'^' 
hreoitm^  as  appears  in  F.  N.  B.  US.  L. 

2.  It  was  resolved,  that  the  course  of  the  King's  Bench  is,  itisnotoeccs- 
that  although  the  plaintiff  after  the  bar  pleaded  has  day  to  reply  >ary  to  mnke 
two  or  three  terms  after,  no  mention  shall  be  made  in  the  roll  of  hSpanl'ice  ml^ 
any  imparlance  or  continuance,  but  when  ,he  replies,  the  entry  the  replica- 
shall  be  ut  supra :  et  pnCiT  Abeldicit  quod  ipse  per  aliqua  per  ip-  tion,  rejoinder, 
sum  WillieV  superius  placid  ab  actione  suaprcecludi  non  debet,  S^c.  de?ivered"of  a 
But  othevwise  it  is  of  a  bar  there,  for  that  contains  the  imparlance  sabseqiient 
or  continuance,  and  is  in  such  form,  et  modo  ad  hunc  diem,  scil.  ^^^"^' 
diem  Veneris,  SfC.  islo  eodem  termino,  usque  quern  diem  prad*  fVil- 
lielmus  habuil  licentiam  inierloquend^ ;  but  no  such  entry  is  made 
on  any  replication,  rejoinder,  &c.  by  which  it  shall  be  intended, 
when  they  are  generally  entered  on  record,  that  they  were  made 
in  the  same  term  in  which  the  bar,  &c.  was  pleaded ;  and  by 
consequence  the  plaintiff  in  the  case  at  bar  may  take  advantage 
of  the  condition  comprised  in  the  deed  shewed  forth  by  the  de- 
fendant (e). 

(s)  Vid.  Serjeant  Williams's  note  (2)  Meliar  v.  Walker,  2  Saund.  I.  e. 


CLIFTON'S    CASE. 


Mich.  35  &  36  Eliz. 
In  the  Common   Pleas. 


Ir  a  woman  tenant  for  life  takes  husband  who  commits  waste,  and  afterwards  Sodthcotb 
the  woman  dies,  the  husband  b  not  within  the  statute  of  Gloucester,  and  Clifton. 
shall  not  be  punished  for  this  waste.  Part  V.^75  b. 


In  a  writ  of  waste  between  Tho.  Southcote,  Esq.  plaintiff,  and  Pj' *^y*^p.'|_ 
John  Clifton,  defendant,  the  form  of  the  writ  was  such ;  Si  Thorn*  waste  62,  iir 
Southcote  arm*  fecerit,  &;c,  summon*  Johannem  Clifton  quod  sit,  S^c.  146.  FitiJadg- 
quare  cum,  Sfc.  idem  Johannes  de  terris,  domibus  boscis  4"  gardinis  ^°'  ^j  ^^' 
in  Otterie,  qua  tenuit  ad  vitam  Margarete  nuper  uxor  is  sues,  injure  nag^  7.  j^.  4«, 
ipsius  Margaref  de  pr(cfaf  Thd  ex  dimissione  quam  idem  Thomas  6t.9J.ii5,ii4. 
inde fecit  prafaf  Margaret  8f  cuidam  Petro  Carew  militi  qwmd^  \QO%47't&5 
viro  sua,  ad  vitam  eorundem  Petri  4"  Margaref,  fecit  vastum,  w»-  f.  N.  B.  '59. 
ditiofiem  4*  destructionemf  ad  exhereditationem  ipsius  Thom%  4*  2lB*tf99. 
contra formam  provision*  prcedicf^  ut  dicitur^  8fc.  4"  habeas^  8fc.  teste  E^f^.^pf**^* 
8  Februar*  anno  35. 

And  it  was  resolved  by  the  whole  court  in  the  Com.  Pleas, 
that  the  said  writ  doth  not  lie ;  for  the  recital  of  the  writ  is,  quare 
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cum  de  communi  consilio  regni  nostri  AngV  pravisitm  sit^  quod  non 

liceataUaii  vastum^  venditioriem^  seu  distructionemfacere  de  terris^ 

Ifc.  sibi  demissis  ad  iemiinum  vita  xjel  annoruniy  S^c,     And  in  this 

case  the  husband  had  not  any  estate  for  life  in  this  land,  but  the 

wife  had  the  estate  for  life,  and  the  husband  had  it  onlv  in  her 

{tC)\  Roll.  551.  right,  and  so  he  is  not  within  the  said  act:  and  therefore  [a)  if  a 

*^"r  ^^^  "^^  woman  tenant  for  life  takes  husband  who  commits  waste,  and  the 

sW.2lnst30i.  ^^^'^  d'*5S,  the  husband  shall  not  be  punished  for  this  waste. 

Note,  reader,  this  judgment  given  on  consideration  of  the  stat. 
of  Gloucester,  cap.  5.  and  of  the  opinions  obiter  in  10  H.  6. 11  & 
K.  by  Strange  and  Cotesmore,  46  £.  3.  25.  46  E.  3.  waste  in 
Statham. 


Co.  lit.  54.  a. 
C').  Ent.  703. 
pi.  9.  707.  b. 


PILKINGTON'S    CASE, 


Pasch.  43  Eliz. 


In  the  King's  Bench. 


t'lLKiNGTON  On  a  distress  for  damage-fcasant  amends  tnay  be  tendered  till  the  cattle  are 

-,         ^'  impounded,  but  after  impounding  the  tender  comes  too  late.    Tender  of 

Others.  amends  to  the  bailiff  is  not  good.    S.  C.  [Cro.  Eliz,  81  J.  Vid.  the  Entry, 

Part  v.— 76  a.  to.  Ent.  602.  pi,  17.] 


(«)8Co  147.b. 
Hetl.  16. 
1  Brownl  173. 
«  Innt.  107. 
Lit  Rep.  .S4. 
(6)CrJac.S77. 
1  Roll.  Rep. 
S!58.   3  Roll. 
Rep.173.  Hob. 
154.  1  Browul. 
173. 


Between  Pilkington,  plaintiff,  and  Hastings  and  others,  de- 
fendants in  replevin,  it  was  resolved  by  the  whole  court,  that  when 
a  distress  is  taken  for  damage- feasant,  that  the  party  may  tender 
amends  till  the  cattle  are  (a)  impounded,  but  after  that  they  are 
in  the  custody  of  the  law,  then  the  tender  comes  too  late.  Vide 
13  H.  4.  17.  &  27  E.  S.  88.  And  so  it  was  adjudged  Trin.  ^^. 
Eliz.  between  Nevil  and  Segrave  (a). 

2.  It  was  resolved,  that  tender  of  amends  to  the  Bailiff  (J)  is 
not  good,  for  he  cannot  deliver  the  distress  once  taken,  no  more 
than  he  can  change  the  avowry  of  his  maister,  or  demand  rent  on 
a  condition  of  re-entry  (b). 


(a)  According  to  the  report  of  NeviU  v. 
SeagratCy  Cro.  Eliz.  332.  the  Court  held  a 
tender  after  impounding  to  be  good.  But 
vid.  Firth  v.  Purvis,  5  T.  R.  432.  that  upon 
a  distress  for  rent,  proof  of  a  tender  of  the 
rent  afler  the  impounding  of  the  distress,  is  no 
bar  to  an  action  on  stat.  2  \V.  &  M.  c.  6.  §  4. 
for  pound-breach.  And  vid.  Ilojikitis  \,Schrole. 
1  Bos.  &  Pul.  382. 

(b)  This  must  be  understood  of  a  bailiff 
nrithout  any  special  authority,  for  the  demand 


need  not  be  made  in  person,  but  may  be  made 
by  agent;  and  in  the  case  of  natural  persons, 
it  seems  the  authority  to  make  the  demand 
and  receive  the  rent  may  be  by  parol,  ZoucJCi 
Cwtf,  Cro.Eliz.  22.  S.C,  Moor  141.  \\A.Roe 
V.  Davis,  7  East,  36^.  But  corporate  bodies 
cannot  depute  such  an  authority  without  deed, 
which  must  specify  the  lands  in  question  and 
the  tenant  upon  whom  the  demand  is  to  be 
made.  Roll.  Ab.  Corp.  k.  Knap  v.  Pier,  I 
Brownl.  138. 
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THE   EARL  OF   PEMBROOK^S  CASE, 


Mich.  35  &  S6  Eliz. 


In   the   King's   Bench. 


In  the  same  term  a  deed  is  shewn,  the  other  party  may  pray  that  it  may  be  Earl  of 

entered  in  Iubc  verba,  and  afterwards  he  may  demur  or  take  issue  on  it^  Pem brook 

or  may  shew  a  condition  in  the  deed,  &c.;  but  in  another  term  the  deed  »        ^' 

shall  not  at  his  prayer  be  entered  m  luec  verba.  S.  C.  but  not  S.  P.  [Moor.  Part  V.    76  a« 
706.  Poph.  116.  Cro.  Eliz.  334.  560.  Goldsb.  130.  2  And.  20.] 


In  nn   action  on  the  case  brought  by  the  Earl  of  Pembrook 

against  Sir  Henry  Barkley,  for  interrupting  him  of  certain  walks 

in  the  forest  of  Selwood  ;  the  defendant  pleaded  a  grant  of  them 

by  the  said  Earl  to  the  Lord  Maur.  Berkley  in  tail  by  deed 

shewn  forth.     It  was  held  by  Popham,  Chief  •Justice,  and  the    f  *  76  b.  1 

whole  court,  that  in  the  same  term  the  plainti£Pmay  pray  that  the  Oyer  of  the 

deed  be  entered  in  htec  verboy  and  afterwards  he  may  demur,  or  ^"t,&c.Ante« 

tiike  i&sue  at  his  pleasure;  but  in  another  term  the  deed  shall  us.  eMod.ii^I 

not  at  his  prayer  be  entered  in  hcec  verba^  although  he  would  de-  3  Lev.  50. 

mur  on  it,  for  then  the  deed  is  out  of  court :  and  afterwards  the  ^*"'«»«^« 

deed  on  the  prayer  in  the  same  term  was  entered  in  hcec  "verba ; 

the  Earl  pleaded,  that  tdterius  per  script*  prcedictum provistMJuit^ 

(without  shewing  forth  any  part)  because  the  deed  was  entered 

in  hcec  verba^  quod  nota^  good  policy.     And  the  Earl  shewed  the 

condition  and  the  breach  of  it :  nota  bene. 

[See  in  this  case  in  Popham,  116,  &c.  many  things  touching  Covenants,  Conditions,  &c«] 
^—Jifote  to  former  Edition, 


IM  TAorfs  CASE.  Part  V.— 76  b.— 77 «. 


PAGET'S   CASE. 


Mich.  35  &  36  Eliz. 


In  die  Common  Heas. 


PAftvr  Tin A2IT  fer  fife,  rrwinilrf  tor  life,  rrwHiilrf  in  fee,  tenant  for  life  commiu 

^  warte,  Itt  B  the  rrwiwln'  fcr  life  ifies.    The  remainder  man  in  fee  may 

^^tY,i~^9€  k.        ^*^  ""^  actioB  of  watte  againtt  the  tenant  fer  life. 

mainJer  man  fcr  fife,  after  the  waste  rnmnntfg^  had  sur- 
ia  die  rcBBader  in  fee.* 
tzce  ii  aefffed,  the  property  beloogt  to  him  in  remainder  in  fee. 


C«>f  Ca^ii.K  Bmwjliji  William  Paget,  Esq.  plaintiff,  and  Edward  Gary  and 
^c^  ^  Eloabeth  his  wife,  defendants  in  waste,  in  the  Common  Pleas,  it 
u  Cs^inl  hL  ^""^  molded,  diat  if  there  be  (a)  tenant  for  life,  the  remainder 
AlHBtt.  fcr  KJB^  the  npwaimte  in  fee^  if  tenant  for  life  doth  waste  in  trees, 
^^'j^^^^  and  a&erwaids  he  in  the  remainder  for  life  dies,  the  action  of 
3^  ^  59  2.  X  ^wle  b  ■Mumtainable  fcr  waste  done  in  the  life  of  him  in  the  re- 

fcr  nie^  fcr  U  was  to  the  dismhentanceof  him  in  the  re- 
in fee;  and  now  the  impediment,  which  was  the  mean 
llef^tsa.'  estate  fcr  life^  is  takenaway*  Ei  remoio  iw^fedimento  emergit  actio. 
Wlach.  7^  And  as  it  was  there  mud,  so  it  was  adjudged  in  9  EUiz.  the  same 
UtM!.^  f99  ^^*  if  he  in  the  remainder  for  life  aner  the  waste  surrender  his 
b.  Vide  Her-  estate  to  him  in  the  remainder  or  re?ersion  in  fee  (6).  And  where 
lakyndea's  it  was  otgected,  that  at  the  time  of  the  waste,  it  could  not  be  to 
Part  of  ^Re^  the  damage  of  him  in  the  remainder  in  fee  in  respect  of  the 

Krto  ace*         mean  estate  for  life:  to  that  it  was  answered  and  resolved,  that 
>wU  Bowl's     when  the  tree  is  severed,  the  (c)  proper^  thereof  belongs  to  him 
Sl^'b.  ^  ^^  ^^  remainder  in  fee ;  and  so  where  it  is  said  in  some  books 


kit  b/cr/car.  ii^  such  case  the  action  of  waste  well  lies,  it  is  to  be  intended  afler 

^^h^'  t7'4.  the  death  of  him  in  the  remainder  for  life.     Quia  cum  aliquid 

oyjJL!i%*  impcditur  propter  umim^  eo  remoiOf  tolUtur  impedimentum :  and  so 

¥^jm.  *  alfvour  books  are  well  reconciled.     Vide  11  £.  3.  Receit  118. 

ftSSitll  «  4  E.  8.  18.  b.  Cotte's  case,  33  E.  3.  Waste  (e)  114.    5  E.  3.  3. 

WJ? t^T.  b/'  ^0  E.  4.  9.  n.  F.  N.  B.  (/)  58,  59.  and  the  writ  in  the  Register 

<iOi  jMi.W  74.  b.  and  the  nata  there,  foL  75  (a). 

<;4>.  1^.  WV.  ^    <<>  «  E-  S.  Fiti,  Waate,  144.    (/)  F.  N.  B.  58.  c,  59.  b. 

(^)Xlif  aoliaa  «f  ivaite  i»  now  Tery  leldom  action  may  be  broogbt  by  him  in  the  reversion 

aiHl  iMifivaa  v^  to  m  much  more  or  remiiinder  lor  Iwe  or  years  as  well  as  in 

«ii4  «tsy  remckiSy  bjr  an  action  on  fee  or  in  tail.    Vid.  Serjeant  Williams's  note 

Aa  MlM»  «f  vaitc,  and  which  71.  Gfttn  t.  CdJ^,  S  Saund.  S59. 
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BOOT  H'S    CASE. 

Trin.  36  Eliz.    Rot.  1546. 


In  the  Common  Pleas. 


Eye&t  assignee  of  the  first  lessee,  mediate  or  immediate,  is  within  the  act  1 1  H.  Booth 
6.  cap.  5.  against  assignments  to  prevent\u:tions  of  waste.  ^ 

Although  the  act  speaks  only  of  him  in  reveruon  yet  he  in  remainder  h  p^^  Y^— 77 1 
within  it. 

The  pernancy  of  the  profits  is  traversable,  and  not  the  intent  with  which 
the  defendant  granted.  S.  C.  S  And.  S3.  Vid.  the  Entry.  Co.  Ent.  697. 
pi.  5. 


George  Booth  brought  an  action  of  waste  a^nst  Skevingtoni  Co.  Lit.  54.  a. 
and  declared  that  Sir  William  Booth  demised  K>r  years  to  Ensor,  <  In>t  sos. 
who  assigned  it  to  Skevington.     The  defendant  pleaded  an  as- 
signment to  Elizabeth  Cave^  before  which  assignment  no  waste 
done ;  the  plaintiff  in  his  replication  shewed  the  stat  of  11  H.  6. 
cap.  5»  and  that  the  grant  to  Elizabeth  Cave  was  to  the  intent,  F.  N.  R.  59.  a. 
that  he  might  not  know  against  whom  to  bring  his  action  of  ^J^^f^ 
waste;  and  averred  that  he  took  the  profits;  the  defendant  re- 
joined, that  Elizabeth  Cave  granted  her  estate  to  A.  who  demised 
to  the  defendant  at  will,  without  that,  that  he  granted  to  the 
intent,  &c.  on  which  the  plaintiff  demurred  in  law.     And  in 
this  case  three  points  were  resolved. 

1.  That  although  the  words  of  the  said  act  are,  that  where  1.  ETeryas- 
tenants  for  life  or  years  have  leased  or  granted  their  estate,  to  ^*i*^^**2 
the  intent  that  those  in  reversion,  scil.  their  lessors,  their  heirs,  or  withfai  the  act 
assignees  may  not  know  their  names;  and  afterwards  the  first 

tenants  continually  occupy  those  lands,  &c.  and  commit  waste^ 
&c.  it  is  ordained  and  established,  that  he  in  the  ^reversion  in    [  *  77  b.  •] 
such  {a)  case  shall  maintain  a  writ  of  waste  against  the  said  ^J[^^ 
tenants  for  life  or  years.     And   there  is  proviso  for  the  first  F.N.B.59.e. 
tenants.    Yet  it  was  resolved,  that  every  assignee  of  the  first  Co.  Lit.  54.  a. 
lessee  mediate  or  immediate  is  within  the  said  act :  for  the  statute  LU^Re^otf. 
was  made  to  suppress  fraud  and  deceit,  and  therefore  shall  be 
taken  beneficially. 

2.  It  was  resolved,  that  he  in  (4)  remainder  is  within  the  **^^^^^!^ 
said  act,  as  well  as  he  in  reversion,  because  in  equal  mischief,  theact. 

yet  the  preamble  and  the  body  of  the  act  speak  only  of  him  in  ^  _^ 
reversion.  ^  cy  of  the  pro- 

3.  It  was  resolved,  that  (r)   the  intent  aforesaid  was  not  fitslstraTen. 
traversable  in  this  case  but  the  pernancy  of  the  profits,  for  that  ^f^^^ 

{b)  Co.  Lit.  54.  a.  3  RolL  Rep.  t46.   (c>DoctriD.  placit.  S54.  Caw|y,S5.  9  Co.  18.  b. 
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-vu  1  :biaq  oatonana,  whereaf  the  country  miglit  liave  know- 
lea^e.  .uid  in  the  pemuicy  a(  tbe  profits,  the  intent  is  implied. 
Flat  ^  H.  7.  9.  3.  in  Ftjrmedon,  the  tenant  pleaded  non  tenure, 
die  lifmandant  xid,  ihat  he  made  a  feofTment  to  persons  un- 
known 31  (lefraiui  him  at*  bis  taiancy,  and  took  the  profits:  the 
pemsncT  at'  the  profiti,  ,a'  and  not  the  feolTmeiit  is  traversable. 
:Sk  1  E^  K  I.  £.  4  £.  4.  17.  39, :»  &  38.  (£)  (a). 


AJ  Sv  1  iiwtwe.  daa  cfar  pUnKiff  was  fonfine  to  Gr^U  t.  Harriton,   I  Salk.   196. 

hinitfed  UD  tbe  IBB  ut' hii  ^■rden.  accon&ng  »  S.  C.  Ilikiii.  397.  the  iutentinn  n  sometimes 

(to  HOB  intettt  ut'die  imfeiaare  Jwri' j«iil.  wm  [rjiaMible;a»if  thedefemjantpleadapayment 

IhhJ  baiL     JTiMn'i  t.  irt-a.  '  L^t.  I6T.    9u  m  A.  to  the  intettt  that  he  (bould  iiay  rent  in 

M  en  tbr  htten  to  ikcem  hut  ot  Iik  ikbt,  wiifa  wch  httent  msj  be  tiBTersed.  Vid.  Com. 

[heuneoown  to  liectSTc  i*  dui  uaieiBfale,  Dift  Pleailcr  e.  11.  and  D-(r).  PotIct'i  caic, 

OuHtil  *.  ibrr.  1  SmI.  M.  Mil.  dufar'itriar.  I  Co.  IS.  a. 
1  Log^  m,  Coaw  Oi^  PleMSr.  d.  r.  biu  ic- 


SAMON'S    CASE. 

Trin.  36  Eliz.   Rot.  877- 
In  the  Kong's  Bench. 


■>mt-^''""-  An  awwili  that  oae  shall  enter  into  a  bond,  without  naming  b  what  mm  tbe 
l^\.    T^b.        bouJ  ihal)  be,  b  void. 

If  1.  covenant*  with  B.  to  enter  into  a  bond  to  him  for  the  eajo^ing  of 

laad,  and  doet  not  ezprets  the  mm,  he  ihall  be  bound  to  the  value  of 

lb*  land. 

*th>  V  there  be  a  grant  of  an  annuity  to  one,  till  he  be  promoted  to  a  con. 

v«aUnt  benefice,  it  ihall  be  taken  to  mean  a  benefice  of  the  value  of  the 

•Multjr-* 

tf  W  award  b«  that  tbe  huiband  and  wife  Bhall  enjoy  land,  and  the  wife  it 

a  uraii|tt>r  lu  the  lubmiMon,  the  award  ai  to  her  it  void.  S.  C.  [Cro.  Elis. 

4U.  Muor.  3  j<i.]    Vid.  the  Entry,  Co.  Eat.  8.  pi.  4. 


^M  (t4iil(iN  brought  in  action  on  the  case  on  assumpa't,  and  declared, 
thiit  whcrciit  coiitroTersies  were  between  the  plaintiff  and  deren- 
tUiit  (lonccrnlDg  divers  lands  in  D.  The  defendant  in  consider- 
Alloii  tiC  (id.  nssumed  and  protnised  to  pay  200/.  to  the  plaintifl^ 
U'  t)i«  (lolciidnnt  did  not  perform  the  award  of  J.  S.  &c  which  J. 
9.  iiiatlu  an  award*  that  the  defendant  should  enter  into  a  bond 
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to  the  plaintifT,  that  the  plaintiiF  and  Elizabeth  his  wife  should 
eojoy  the  said  land,  &c.  which  he  had  not  done;  on  which  the 
defendant  demurred.     And  it  was  adjudged  against  the  plaintiff; 
and  the  reason  and  cause  of  the  judgment  was,  because  the  uardr.  4^# 
award  was  void  for  the  ^uncertainty  (a) ;  for  it  doth  not  appear    r  •  jg  ^"i 
of  what  sum  the  bond  should  be,  for  the  arbitrators  are  judges  (a)  Stile,  56^ 
of  the  case;  and  their  judgment  and  award  ought  to  be  certain»  Jenk.  Cent, 
so  that  thereby  the  controversy  be  decided;  and  that  it  should  Arbitrament 
not  for  the  uncertainty  be  a  cause  of  new  controversy  (a).     And  i63,  I64.i9t* 
the  arbitrators  cannot   {b)  assign  their  power  over,  but  they  !*^^p^^«4 
themselves  ought  to   determine   it,  and    therefore  neither  the  i^[  \e\y,'9si 
plaintiff  nor  the  defendant  can  assess  the  sum  (b).     But  it  was  (6)  Cr.  El.  4S2. 

(a)  An  award  ought  to  be  certain,  so  that  cientlv  certain,  for  the  amount  will  be  ascer-' 
no  reasonable  doubt  can  arise  upon  the  face  tained  by  the  Attorneys  bill.  Beale  v.  BeaUp 
of  it,  as  to  the  arbitrators'  meaning  or  as  to  Cro.  Car.  383.  So  an  award  that  a  certain 
the  nature  and  extent  of  the  duties  imposed  debt  should  be  paid  by  the  plaintiff  and  defen- 
by  it  upon  the  parties.  Rol.  Arbit.  21.  Haw'  dant  in  proportion  to  the  shares  which  they 
kins  y.Colclough,  1  Burr.  275.  and  vid.  Woody*  severally  had  held  in  a  certain  shop,  notascer- 
Griffith,  1  Swanst.  52.  S.  C.  1  Wils.  C.  C.  taining  what  those  shares  were,  it  not  app^ar- 
34.  An  award,  therefore,  that  one  of  the  ing  that  what  those  shares  were  was  a  matter 
parties  shall  have  certain  trees,  and  that  the  of  dispute  between  the  parties  before  the  arbi- 
other  shall  give  security  for  such  a  sum,  with-  trator,  was  held  good.  Wi^lenber^  v.  GagetMUy 
out  naming  the  kind  of  security,  is  void  for  6  Taunt.  251.  So  also  an  award  that  recited 
uncertainty.  Tlunne  v.  Right/,  Cro.  Jac.  314.  that  the  parties  were  joint-tenants  of  certain 
Tipping  V.  Smithy  2  Strange,  1024.  Vid.  land,  and  that  they  should  make  partition  by 
Duport  V.  Wildgoose,  2  Bulstr.  260.  An  award  mutual  conve3rances  was  held  good  «noughy 
that  one  of  the  parties  shall  pay  so  much  although  the  award  did  not  specify  what 
money  to  the  other  as  shall  be  due  in  con-  moiety  or  part  the  one  should  have,  and 
science,  is  bad,  Watson  v.  Watson,  Styles  28.  what  the  other.  Knight  v.  Burton,  6  Mod.  231. 
So  an  award  that  one  of  the  parties  shall  pav  An  award  may  be  good  in  part  and  bad  in 
so  much  as  such  land  is  worth,  per  Jones,  C.  part;  and  although  an  award  is  bad  foruncer- 
J.  in  THtus  V.  Perkins,  Skinn.  248.  So  an  tainty  as  to  one  part,  yet  if  it  is  good  in  that 
award  that  one  should  give  up  a  certain  obli-  part  upon  which  tne  breach  is  assigned  and  the 
gation  to  another  without  describing  it,  ^^dam  defendant  demurs,  whereby  he  admits  the 
V.  Clerkson,  1  Lord  Raym.  124.  or  that  one  breach ;  the  plaintiffmust  have  judgment.  JPar 
should  deliver  up  several  books  without  nam-  v.  Smith,  2  Wils.  267.  and  vi(L  Serjeant  Wil- 
ing them,  Cookson  v.  Ogle,  1  Lutw.  550.  is  liams's  note  1.  Pope  v.  Brett,  ubi  sup.  Cargie 
bad.  Vid.  the  judgment  of  Mansfield,  C.  J.  in  v.  Atcheson,  ubi  sup.  And  when  one  of  two 
Simmonds  v.  Swaine,  1  Taunt.  55,  An  award  matters  is  awarded  in  the  disjunctive  and  one 
that  one  should  pay  to  the  other  five  pounds  alternative,  is  impossible  or  uncertain ;  that 
for  quit  rents  and  other  small  thines  has  been  alternative  must  be  taken  which  can  be  per- 
held  bad.  Rudston  v.  Yates,  March.  141.  So  formed.  Simmonds  v.  Swaine,  1  Taunt.  354. 
also  an  award  that  one  p&rty  should  be  paid  (b)  But  an  arbitrator  ma^  reserve  or  delegate 
by  the  other  the  money  due,  as  well  for  day  his  power  over  a  ministenal,  though  not  over 
work  as  for  task  work,  without  naming  the  a  juiticial  act.  Winch  ^  Saunders^  Case,  2  Roll, 
sum,  is  bad  for  uncertainty.  Pope  v.  Brett,  2  Rep.  214.  Cookson  v.  Osle^  Lutw.  550.  Thus 
Saund.  293.  Vid.  Com.  Dig.  Arbit.  e.  11.  an  award  that  directed  uiat  one  of  the  partiet 

But  an  award  that  allowances  shall  be  made  should  pay  a  certain  sum  of  money  to  the 
for  money  already  advanced  by  the  parties  other  for  everv  acre,  to  be  measured  by  an  able 
without  specifying  the  amount,  may  or  may  measurer  in  the  presence  of  the  arbitrators,  at 
not  be  certain  according  to  the  fact,  whether  the  rate  of  so  many  yards  tO  the  pole,  would, 
the  amount  of  the  money  advanced  be  a  matter  perhaps,  be  held  good,  for  this  is  onlv  a  minis- 
in  contr  jversy  or  not.  Cargie  v.  Atcheson,  2  terial  act.  Vid.  Hunter  v.  Bennison,  Hard.  43. 
6arn.  &  Cress.  170.  S.  C.  3  Dow.  &  Ryl.  but  the  point  does  not  appear  to  have  been 
433.  ai£rmed  on  error,  2  Ring.  199.  Such  an  determined  there.  An  award  that  such  a  re- 
award  is  final  upon  the  face  of  it,  and  if  the  lease  or  such  a  security  should  be  given,  or 
amount  of  the  money  advanced  were  a  matter  such  an  action  brought  as  counsel  should  ad- 
in  controversy,  that  ought  to  be  disclosed  by  vise,  has  been  held  good.  Cater  v.  Startute, 
the  pleadings,  ib.  And  an  award  that  directed  Styles,  217.  Rolle's  Ab.  Arbitr.  h.  5.  other* 
that  one  party  should  pay  to  the  other  all  such  wise  of  a  release,  &c  as  a  stranger  should  ad- 
monies  as  he  had  expended  about  the  prose-  vise,  Rolle's  Ab.  Arbitr.  h.  6.  Emery  v. 
cution  of  a  suit,  has  been  held  to  be  suffi.  Emery,  Cro.  £lii«  726.    So  an  award  tnat  a 
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ngreed  that  if  I.  covenants  with  B.  to  enter  into  a  bond  to  him 
for  the  enjoying  of  such  land,  and  does  not  express  what  sum, 

(•)Cr.  E1.4S3.  he  shall  be  bound  in  such  sum,  as  amounts  to  the  (a)  value  of 

the  land,  as  it  is  agreed  in  10  E.  3,  18*  If  a  man  grants  an 
annuity  to  one  of  10  marks  till  he  be  promoted  to  a  convenient 

(6)Cr,£L4SS.  benefice,  the  law  will  expound  it  to  be  of  the  value  of  the  (i) 

annuity  or  more ;  but  the  reason  of  that  is,  because  it  is  the  act 
of  the  covenantor  himself,  which  cannot  be  void ;  but  it  is  other- 
wise in  the  case  at  bar.     Also  the  award  was  void  as  to  the  wife, 

(t)  1  Roll.  S4S.  for  she  was  (c)  a  stranger  to  the  submission.     Nota  bene. 

Cr.  El.  4. 43S.  Moor,  S.  359.  Cr.  Car.  326.   1  Roll.  Rep.  270.  Kelw.  43.  a.    3  Leoo.  62.    Halt.  9. 
Hard.  46.  Yelv.  98.    Hetley,  5.    Styl.  39.  Godb.  12, 13.  10  Co.  131.  b.  6  Mod.  244. 

relnue  should  be  given,  the  form  of  which  was  &  Ryl.  433. ;  but  the  taxation  must  be  by  the 

to  be  settled  by  one  of  the  masters  of  the  court,  proper  officer  of  the  court,  for  the  taxation  by 

in  case  the  court  should  be  pleased  to  give  nim  is  a  ministerial  act,  but  by  any  other  it  is 

Erections  for  that  purpose,  was  held  g^od.  a  judidal  act.    Noit  v.  Long,  Cas.  Temp. 

Lmgood^  V.  Eade,  2  Atk.  501.    Nor  is  an  Hardw.  181.  S.  C.    2  Strange,  1025.    And, 

award  vitiated  by  the  arbitrators'  recommend-  therefore,  it  would  seem  that  the  arbitrator 

in^  it  to  the  parties  to  consent  that  an  order  must  assess  the  costs  of  an  action  in  an  inferior 

m^t  t>e^  maae  by  the  Court  of  Chancery  for  court,  for  there  may  be  no  proper  officer  to 

the  appointing  a  proper  person  to  receive  in  tax  them.    Additon  v.  Gray^  2  Wils.  293. 

the^  dd)ts  due  to  the  partnership,  ib.    And  An  aii)itrator  may  take  advantage  of  the 

afbitrators,  instead  of  ascertaining  the  costs  judgment  of  a  person  comi)etently  skilled,  for 

awarded  themselves,  may  refer  them  to  be  bv  adopdon  die  judgment  is  the  arbitrators. 

taxed.    Lingood  v.  Eade,  ubi  sup.   Winter  v.  SoMy  v.  Hodgson^  5  Burr.  1474.   S.  C.   l 

GmSek,  1  Salk.  75.  S.  C.  6  Mod.  195.  Cdrgie  Black.  R^.  463.  Emery  v.  Ware,  5  Yes.  8. 46. 
r.^JUeknaM,  2  Bam.&Cress.  170.  S.C.  8  Dow. 


GRAY'S    CASE. 

Hill.  37  Eliz.  Rot.  601. 
In  the  King's  Bench. 


Orat  Ik  r^ilevin,  the  plaintiffinbar  of  the  avowry  intitled  himself  by  custom  to  have 

V,  common  of  pasture,  &c.  which  custom  was  traversed  and  found  for  him, 

Panv"  78  b.        ^^  ^^  ^^^  commoner  used  to  pay  for  the  same  one  hen  and  five  ^ggs 

annually;  held  the  plaintiff  on  this  verdict,  shall  have  judgment. 

The  terre-tenant  may  distrain  the  cattle  of  the  commoner  on  hu  own  land 

for  the  hen  and  ^gs. 

But  if  the  jury  had  found  that  the  plaintiff  should  have  common,  paying 

so  many  hens  and  ^gs,  the  issue  had  been  found  against  him.    S.  C.  Cro. 

Elis.405.    Vid.  the  Entry,  Co.  Ent.  573.  pi.  4. 


Cart  88.  Ifi  replevin  between  Gray  and  Fletcher,  in  bar  of  the  avowry 

for  dunage-feasanc€|  the  plaintiff  by  custom  intitled  himself  to 
have  common  of  pasture  in  the  place  where,  &c«  to  bis  copyhold. 
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which  custom  was  traversed.     And  it  was  found  that  he  ought 
to  have  the  same  common,  hut  that  every  copyholder  had  used 
to  pay  time  out  of  mind,  8cc.  pro  eadem  communia  unam  gallinam^ 
4*  quinque  ova  annuaiim.     And  it  was  adjudged,   that  on  this 
verdict  the  plaintiff  should   have  judgment;  for  the  plaintiff 
need  not  shew  more  than  makes  for  him,  and  that  is  of  his  part. 
And  the  doubt  was,  what  remedy  the  terre-tenant  should  have 
for  the  hens  and  eggs ;  for  if  the  terre-tenant  has  no  remedy  for  Doct.  pla.  los. 
them,  then  the  commoner  should  have  his  common  sub  modoy  sciL  ^    •  ^'^' 
paying  so  much,  &c.  and  then  it  would  be  against  the  plaintiff. 
But  ifthe  terre-tenant  has  a  good  remedy  for  the  hens  and  eggs, 
then  as  the  verdict  is  found,  it  is  not  modus  communics,  scil.  a 
manner  of  commoning,  nor  parcel  of  the  issue  as  to  the  common, 
but  a  collateral  recompence  to  be  paid  for  the  common,  whereof 
every  one  has  equal  remedy.     And  Popham,  Chief  Justice,  said,  Hob.  42. 
that  it  was  adjudged  in  a  Devonshfre  case,  that  where  a  man  S^db'asa^^^' 
prescribed  to  have  pot-water  out  of  the  river,  &c.  and  the  jury  winch. ««. 
found  that  he  ought  to  have  it  paying  6d.  yearly.     And  it  was 
adjudged  that  he  had  failed  of  his  prescription,  for  he  had  pre- 
scribed absolutely,  and  the  jury  had  found  it  conditionally,  or 
sub  modo.     And  there  if  he  did  not  pay  the  money  he  ought  not 
to  take  the  water,  and  the  terre-tenant  in  such  case  might  dis- 
turb him,  which  is  all  the  remedy  that  the  terre-tenant  had. 
But  in  the  case  at  bar,  the  terre-tenant  may  distrain*  the  cattle  of   [  *  79  a.  ] 
the  commoner  on  his  own  land   for   the  hens  and  eggs;  and 
therewith  agrees  26  H.  8.  5.     But  in  the  case  at  bar,  if  the  jury  Cr.  El.  54d. 
had  found,   that  the  plaintiff  should  have  common  pajdng  so  ^^^' 
many  hens  and  eggs,  the  issue  had  been  found  against  him,  be- 
cause it  is  parcel  of  the  custom :  but  in  the  case  at  bar,  the 
custom  as  to  the  commoning  is  perfect  without  the  said  paymient, 
and  the  payment  doth  not  limit  or  qualify  the  custom,  but  it  is 
a  recompence  for  the  common,  for  which  recompence  the  terre- 
tenant  has  remedy.     But  if  the  terre-tenant  had  no  remedy  for 
the  recompence,  as  in  the  case  put  by  the  Chief  Justice,  but  only 
to  ^^  make  the  said  disturbance,"  as  is  aforesaid,  then  the  said 
manner  of  payment  (although  it  be  found  as  it  is  in  the  case  at 
bar)  is  parcel  of  the  custom.     Note  a  good  difference.     And  the 
like  judgment  was  given  in  the  Common  Pleas,  Pasch,  37  Eliz.  Cr.El.546. 
Rot.  723.  between  Lovelace  and  Reighnolds,  quod  vide  there,  j^'^i  gy  ^ 
Vide  10  E.  4.  17.  F.  N.  B.  107.  a.  15  E.  3.  Assise  111  (a).  Noy,59.  '    ' 


(a)  Vid.  Kenckki  v.  Knight,  1  Wils.  253.  not  be  mentioned,  as  would  have  been  .the 

Bull  N.  P.  59.  a.    When  a  prescription  for  case  had  the  condition  been  precedent.  Brook 

common  was  stated  for  a  certain  number  of  v.  Willet^  2  H.  Black.  8S4.    So  where  there 

sheep,  and  on  the  trial  that  right  was  found  was  annexed  to  a  messuage  a  prescriptive  rigfit 

for  the  clmmant,  but  it  also  appeared  that  the  of  burial  in  the  chancel,  but  two  ahiilings  was 

tenant  of  a  certain  farm  had  a  risht  to  have  due  to  the  parish  for  every  person  so  buried ; 

the  sheep  folded  on  the  lands  of  that  farm  the  court  considered  such  payment  not  to  be 

when  they  fed  on  the  common,  it  was  objected  a  material  and  essential  part  of  the  pccBcrip- 

that  this  was  a  qualified  right,  and    that  it  tion,  but  collateral  to  it.  Waring  v.  OrMMt, 

ought  to  have  been  stated,  but  the  court  held  1  Burr.  441.  and  Vid.  Harlfin  v.  Oreen,aob. 

that  a  condition,  or  rather  a  consideration,  189.    Griffiiht  v.  WilUamit  Saycr*  J6«  JMfcM 

subsequent  to  the  enjoyment  of  the  right  need  v.  Raddife^  1  Bos.  &  PulJL  994. 
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FITZHERBERT'S    CASE. 

Pasch.  37  Eliz. 
In  the  King's  Bench. 


FmHER-  Tknant  for  life,  remainder  to  his  son  and  heir  apparent  in  tail,  by  covin  be« 

p'rrV  ^q'b         tween  himself  and  A.  &  B.  made   a  lease  for  years  to  A.  who  made  a 

feoffinent  to  B.  in  fee,  to  whom  the  tenant  for  life  released  with  warranty ; 
this  shall  not  bar  the  son. 

If  a  man  disseises  another  with  intent  to  make  a  feoffinent  with  warranty, 
although  he  makes  the  feoffment  twenty  years  after  the  disseisin,  yet  the 
law  will  adjudge  the  warranty  to  commence  by  disseisin. 
*lf  a  lease  of  lands  be  made  in  two  counties,  reserving  one  entire  rent, 
although  the  livery  be  made  at  several  times,  first  in  one  county  and  then 
in  the  other,  yet  the  rent  issues  out  of  the  lands  in  both  counties.* 
*If  a  charter  of  feoffinent  be  made  with  warranty,  and  the  deed  be  delivered, 
and  afterwards  livery  be  made,  yet  the  warranty  is  good.* 
Although  the  disseisin  was  to  the  tenant  for  life,  yet  inasmuch  as  he  con- 
sented to  the  disseisin,  it  shall  not  hinder,  but  that  the  warranty  com- 
mences  by  disseisin. 

Although  the  disseisin  was  not  made  immediately  to  the  son,  who  is  to  be 
bound  by  the  warranty,  it  shall  not  hinder,  but  that  the  warranty  com- 
mences by  dissebin. 

^Intent  without  covin  or  disseisin  shall  not  avoid  a  warranty.*  Rocog.  as 
good  law  per  tot.  Cur.    FUzherhert  v.  Leech,  W,  Jones,  397. 


Co.  Lit. 566.  The  case  in  effect  was;  tenant  for  life,  the  remainder  to  liis  son 

r  ^Iki'^c  *^^  ^^^^  apparent  in  tail,  by  covin  and  agreement  between  liim 

78.  a.  Moor,  '  ^^^  A-  ^^^  ^-  ^®  '^^  intent  "  to  bar  his  son  of  his  remainder" 

469.  Lit.  sect,  by  a  collateral  warranty  (a)  made  a  leasee  for  years  to  A.  who 

698.  sect.  726. 


(a)  By  Stat  4  Anne,  c.  16.  §  21.    ''AH  '^ancestornot  having  an  estate  of  inheritance  in 

**  warranties  which  shall  be  made  after  the  first  **  possession,  so  that  if  A.  be  tenant  in  tail,  re- 

**  day  of  Trinity  term,  1 705,  by  any  tenant  for  ^  mainder  to  B.  his  next  brother  (which  is  a  very 

'*  life  of  any  lands,  tenements,  or  heredita-  ''common  case,  arising  almost  in  every  marriage 

**  ments,  the  same  descending  or  coming  to  any  "  settlement),  and  A.  being  in  possession  makes 

**  person  in  reversion  or  remainder,  shall  be  **  a  feoffinent,  or  levies  a  fine  with  warranty  from 

^  void  and  of  no  effect ;  and  likewise  all  colla-  ^  him  and  his  heirs  and  die  without  issue,  this  is 

"  teral  warranties  which  shall  be  made  after  "  a  collateral  warranty  (for  B.'s  title  is  by  way 

**  the  said  Trinity  term,  of  any  lands,  tene-  "  of  remainder  to  which  his  elder  brother  is  col- 

''ments,  or  hereditaments,  by  any  ancestor  "lateral),  which  shall  bar  B.  notwithstanding  the 

"  who  has  no  estate  of  inheritance  in  posses-  "  statute,  though  no  assets  descend;  etticdesi' 

"  sion  in  the  same,  shall  be  void  against  the  "  milibusJ*  Robinson  on  Gavelkind,  1 66.  Vide 

"  heir.*'    "  It  is  a  common  mistake  that  all  col-  Mr.  Butler's  note,  2  Co.  Lit.  373.  b.  and  fur- 

"  lateral  warranties  are  taken  away  by  the  star  ther,  respecting  collateral  warranty,  and  in 

"  tute  4  &  5  Anne>  c.  16.  whereas  that  statute  what  cases  it  shall  bar,  vid.  Com.  Dig.  Gar- 

**  only  makes  void  all  warranties  by  tenant  for  ranty.  h.  2.  11.  5.  Bac  Ab.  Warranty  u.  Vin. 

^  life,  and  all  collateral  warranties  made  by  any  Ab.  Voucher,  u.  6.  3.  Touchstone.  1 92.  &c. 
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made  a  lease  for  years  to  A.  who  made  a  feoiFment  to  B.  in  fee,  to 

whom  the  father  released  with  warranty,  and  ail  this  by  covin  and 

consent  between  the  parties,  to  the  intent  aforesaid ;  and  ai'ter^ 

wards  the  father  died,  and  the  warranty  descended  on  the  son   ^'*-  "^'if  ^**'- 

being  then  of  full  age.     And  it  was  resolved  by'Popham,  Chief  b^theion!^ 

Justice,  and  the  Whole  court,  that  this  warranty  should  not  bar  the 

son;  for  the  feoffment  of  the  lessee  for  years  is  a  disseisin,  and  the 

father  himself  is  part  iceps -criminis^  and  agreeth  to  it;  and  then 

although  the  release  with  warranty  is  made  after  the  disseisin,  yet 

forasmuch  as  the  disseisin  was  to  that  intent  and  purpose,  the  law 

will  adjudge  on  the  whole  act;  as  it  is  agreed  in  19  H.  8.  12.  b.  Skinner,  rt. 

If  a  man  disseises  another  to  the  intent  to  make  a  feoffment  with 

warranty,  although  he  makes  the  feoffment  ^0  years  after  the 

disseisin,  yet  the  law  will  adjudge  on  the  whole  act,  and  the 

disseisin  and  the  warranty  shall  be  coupled  together,  according 

to' the  intent  of  the  parties;  and  therefore  in  such  case  the  law 

will  adjudge  the  warranty  to  commence  by  disseisin,  although 

they  be  made  at  several  times.     As  if  a  man  makes  a  lease  of  Lease  of  landi 

lands  in  two  several  counties,  reserving  one  entire  rent,  although  tlesTcser'vliiff 

the  livery  be  made  at  several  times,  6rst  in  one  county,  and  then  one.  entire 

in  the  other,  yet  the  rent  is  issuing  out  of  the  lands  in  both  rent, and  livery 

counties;  so  if  a  man  makes  a  charter  of  feoffment  with  warranty,  tUnw  ^tlfe  rent 

and  delivers  the  deed,  and  afterwards  makes  liverv  of  the  land  i&snes  out  of 

secundum  formam  charia^  now  the  law  will  judge  on  the  whole  j^Helandin 

act,  and  although  the  deed  was  delivered  at  one  time,  and  the     ^    ^^^^  *^** 

livery  of  the  land  at  another  time ;  and  altliough  a  warranty  ^  ^^*  ^^^ 

ought  *to  enure  on  an  estate,  yet  on  the  whole  matter  the  war-    [  *  80  a.  1 

ranty  is  good, 

2.  It  was  resolved,  that  although  the  disseisin  was  to  the  father  cominences  by 
himself  who  made  the  release ;  yet  forasmuch  as  the  father  agreed  disseisin,  al- 
and  consented  to  the  disseisin,  and  he  who  made  the  warranty  ^h?»;«ii  the  dig- 
procured  the  disseisin,  it  should  not  {a)  hinder,  but  that  the  the  fatli^r  wlio' 
warranty  doth  commence  by  disseisin,  for  conserUientes  8;  agentes  released. 
pari  pcena  plectentur.     Vide  Litt  151.  in  his  chapter  of  Remitter.  (tf)Co.  Lit. 
If  the  husband  discontinues  {b)  the  wife's  right,  all  is  one  as  to  ^^6  b. 

a  remitter,  as  if  they  procure  or  assent  to  a  disseisin,  and  after-  357^^'  ^*^' 
wards  take  a  feoffment  of  the  disseisor,  or  as  if  they  themselves  Lit.  sect.  678. 
had  disseised  the  discontinuee;  and  so  are  the  books  in  (c)  44  3Co.  78.  a. 
E.  3.  46  a.   18  H.  8.  13.  11  E.  4.  2,  &c.  ^'^'  ^^^'  ^' 

3.  Although  the  disseisin  was  not  made  immediately  to  the  /^^^  althongh 
son  who  is  to  be  bound  by  the  warranty,  yet  forasmuch  as  this  it  was  not  made 
disseisin  was  a  wrong  to  him,  and  did  divest  his  remainder  out  jnj»n«diately  to- 
of  him,  it  should  not  hinder,  but  that  the  warranty  commences 

by  disseisin.     And  so  is  the  book  in  31  E.  3.  Warranty  {d)  28.  ^  >  p^^j^  ^^^ 
where  one  brother  made  a  gift  in  tail  to  another,  the  uncle  dis-  394,593. 
seised  the  donee,  and  made  a  feoffment    with    warranty ;  the  Plowd.  51.  a. 
uncle  died,  and  the  warranty  descended  on  the  donor,  and  after-  Br.^Fauxificr 
wards  the  donee  died  without  issue;  the  donor  brought  Forme-*  de  R'^rovery, 
don  in  the  reverter,  and  the  feoffee  pleaded  the  feoffment  with  ^:  ^^*  Collu- 
warranty,  the  demandant  avoided  it,  because  it  began  by  dis-  Br°i>owcr  15^ 
seisin,  and  yet  the  disseisin   was  to  the  donee  and  (e)  not  to  Fitz.  Dower, 
the  donor;  but  by  the  disseisin  a  wron<x  was  done  to  him,  and  f?*       ,. 

^  J  o  '(d)  Co.  Lit. 

Z^,  b.    3  Co^ 
78.  a.    (0  Co.^  Lit  366.  b.  367.  a^ 
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?iTZHERBt:RT'8  CASE.        Part  V. — 80  a. — 80  b. 


Releaite  wirh 
warranty  «»f  te- 
nant for  lile, 
by  iho  ocin  te- 
fVjOi  iJulo\\er, 
was  a  coli'itc- 
ral  wairaiily 
at  the  cummuD 
law. 


Br.  Jo'Ipra. 
.1.53.  248. 
1  Inst.  526.  b. 
381. 

A  release  by 
tenant  for  life 
to  a  disseisor 
or  any  other 

[  •  80  b,  ] 
without  covin, 
and  yet  with 
intent  to  bar 
bim  in  the  re- 
version, shall 
bar  bim. 


(a)  Co.  Lit, 
565.  b. 
Lit  sect.  697, 
(6)  Co.  Lit. 
326.  b.  365.  b. 
1  Co.  67. 
Co.  lit.  366.  a. 
1  Co.  66.  b. 


his  reversion  by  it  was  devested.  In  this  case  Popham,  Chief 
Justice,  said,  that  this  very  point  was  in  question  between  Pawlet 
and  Puttenham,  and  Pawlet  who  was  in  the  remainder  enjoyed 
the  land.  And  by  great  advice  it  was  resolved,  that  he  was  not 
barred  by  the  warranty:  but  it  was  not  adjudged.  Fide  reader 
the  books  H  E.  3.  Warranty  5.  temp.  E.  1.  Warranty  86.  27 
E.  3.  89.  12  Ass.  p.  9.  4  Ma.  Dyer  148,  &c.  and  the  stat.  of 
Gh)cest.  c.  3.  and  the  stat.  of  1 1  H.  7.  c.  20.  (a)  that  the  release 
with  warranty  of  tenant  by  the  courtesy,  tenant  in  dower,  or 
tenant  for  life  to  the  disseisor  was  a  collateral  warranty  by  the 
common  law,  and  should  bind  the  heir:  but  that  is  to  be  in- 
tended when  there  was  not  any  covin  or  collusion  to  make  dis- 
seisins. But  after  disseisins  made  without  covin  there  such 
release  in  case  of  tenant  by  the  courtesy,  or  husband  seised  in 
right  of  his  wife,  before  the  statute  of  Gloucester,  or  of  tenant 
in  dower,  or  in  jointure,  before  the  statute  of  1 1  H.  7«  (b)  was  a 
bar,  as  a  release  by  another  tenant  for  life  is  at  this  day.  But  a 
release  at  this  day  by  tenant  for  life  made  to  a  disseisor,  or  any 
other  without  covin  and  yet  to  the  intent  to  bar  him  in  the  re- 
version, shall  bar  him;  for  intent  without  covin  and  ^disseisin 
shall  not  avoid  the  warranty.  As  if  the  father  in  the  case  at  bar 
had  made  a  feoffment  in  fee  with  warranty,  and  died,  this  war- 
ranty should  bind  the  son,  although  it  was  made  of  purpose  to 
bar  him;  for  there  was  not  any  disseisin;  and  therefore  such 
warranty  cannot  be  avoided  by  averment  of  covin,  because  there 
was  not  any  disseisin  in  the  case;  for  a  warranty  commencing 
by  wrong  shall  not  be  avoided,  but  a  warranty  which  commences 
by  disseisin.  And  although  it  is  said  in  our  books  (and  it  is 
true)  that  warranties  are  much  favoured  in  law,  because  they 
extend  to  establish  him  who  is  terre-tenant  in  possession ;  yet 
when  they  are  mixed  with  covin,  which  is  so  odious,  and  so 
much  abhorred  in  law,  the  warranty  loses  not  only  its  favour, 
but  its  force  also:  for  covin  is  like  poison,  which  will  infect  all 
the  good  things  wherewith  it  is  mixed. 

Note,  reader,  a  good  resolution,  for  if  such  covenous  inven- 
tion should  be  allowed  in  law,  every  father,  or  other  ancestor, 
who  on  consideration  of  marriage,  or  other  good  consideration 
has  assured  and  established  his  lands  after  his  death  to  his  heir 
apparent,  might  "by  such  covenous  and  sinister  device  dis- 
inherit his  heir  apparent,"  which  would  be  full  of  great  incon- 
venience. 


[KotOf  The  donor  disseised  the  tenant  in  tail,  and  made  a  feoffment  in  fee  with  warranty, 
and  died,  the  isioe  of  the  donee  in  tail  brought  Formedon  en  le  descender,  and  was  barred  bv 
the  warranty,  because  it  appeared  that  the  issue  in  tail  was  heir  at  law  to  the  donor.  6  Ed 
8.  16.  b.  pi.  19.]    Kote  to  former  EdUiom. 


81  »•  FOOBD*i   CASK.  l63 


F  O  O  R  D  •  S     CASE. 


Pasch.  37  Eliz. 
In  the  Common  Pleas, 


Tbs  Prebendary  of  K.  made   a  lease  for  seventy  years,  and   the  Bishop,  Bbttispord 
Patron,  and  Dean  and  Chapter  confirmed  the  said  demise  for  the  term  of  „        ^' 
fifty-one  years  only  and  no  more.   Held  that  this  confirmation  extended  to  p^^t  V.*— 81  a. 
the  whole  term  of  seventy  years. 

*  Where  there  is  but  a  bare  assent  without  any  right  or  interest,  it  cannot 
be  qualified  or  apportioned.  But  where  it  is  coupled  with  a  right  or  in- 
terest, it  is  otherwise.* 

If  a  Prebendary  make  a  lease  for  years,  a  confirmation  may  be  made  of  the 
land  for  a  less  number  of  years,  but  if  he  make  a  lease  for  life,  or  a  gift  in 
tail,  or  a  feoffment  in  fee,  and  a  confirmation  is  made  for  one  hour,  it  b 
good  for  ever. 

*  If  a  thing  be  sold  for  loci,  to  be  paid  for  by  instalments  of  90/.  each  for 
five  years,  no  action  of  debt  lies  till  all  the  years  are  incurred :  otherwise 
in  case  of  rent.* 

*  If  disseisor  make  a  lease  for  life  or  gift  in  tail,  confirmation  by  the 
disseisee  to  the  lesseeor  donee  for  one  hour  of  the  land,  confirms  the  whole 
estate,  but  does  not  enure  to  the  remainder  or  reversion.* 

*  But  if  disseisor  make  a  lease  for  years,  the  disseisee  may  confirm  the 
whole  or  any  part  of  the  land,  for  all  or  any  of  the  years.* 

*  So  also  of  confirmation  of  a  lease  for  years  made  by  tenant  for  life,  and 
of  confirmation  made  by  the  issue  in  tail  of  a  term  of  years  made  by 
tenant  in  tail :  so  also  of  confirmation  by  a  woman  after  coverture.*  8.  C« 
[Cro.  Eliz.  447.  473.     1  And.  47.    Dyer,  338.  b.  pi.  43.    N.  Bendl.  238.] 


Between  Bettisford  and  (a)  Foord  in  replevin,  the  case  was  (a)Lateh.t5i« 
such,;  the  Prebendary  of  Kingston  in  the  county  of  Dorset  in  Lane,  6U 
the  cathedral  church  of  Salisbury  in  the  time  of  K.  Hen.  8. 
made  a  lease  of  the  said  Prebend  for  70  years.     The  bishopi.    /,, 
patron  of  the  said  Prebendary,  and  the  dean  and  chapter,  by. 
their  several  instruments  under  their  common  seal  (reciting  the 
said  lease)  confirmed  dimissionemprcedictam  in  forma  predict  facf 
pro  tamino  5 1  years  tantum^  Sf  non  ultra.     And  afterwards  the 
said  Prebendary  made  another  lease  to  begin  after  the  determi- 
nation of  the  first  lease,  &c.     And  whether  the  first  lease  should 
continue  after  the  51  years,  viz.  whether  the  confirmation  should 
extend  to  the  whole  term,  or  for  the  51  years  only,  was  the  ques- 
tion.    And  it  was  adjudged,  that  the  said  confirmation  (as  thui 
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roORD  S   CASE. 


Part  v.— 81  a.— 81  b. 


Where  there  is 
a  bare  asseut 
without  any 

[•81b.] 


(a)  Co.  Lit.  case  is)  should  extend  to  the  (a)  whole  term  (a)  ;  for  when  the 
Lit!.  Rep!^8?!  bishop  and  the  dean  and  chapter  (reciting  the  said  demise  for  70 
Dy.  52.  pi.  4.  years)  had  confirmed  dimissioneni  pradict^  infoima  prced*^  these 
Winch.  95,  96.  words  [protermino  51  years)  <Jj-  non  ultra^  come  too  late,  and  the 

lease  being  for  70  years,  it  is  repugnant  to  confirm  dimissionem 
prcedicf  for  51  years,  for  it  is  as  much  as  if  they  had  confirmed 
the  lease  and  term  of  70  years  for  51  years.  But  if  the  bishop  and 
(6)  1  And.  47.    the  dean  and  chapter  had  recited  the  lease,  and  had  confirmed 
Cr.  El  447.       ji^g  ^5j  jand  to  the  lessee  for  51  years,  that  had  been  good  enough, 
32.  *     * '    ^^'  for  then  there  would  not  be  any  such  repugnancy  in  the  con- 
firmation. 

Et  notay  a  difference  (c)  between  a  bare  assent,  without  any 
right  or  interest,  and  an  assent  coupled  with  a  right  or  interest, 
for  the  tenant  who  is  to  perfect  a  grant  by  his  attornment,  can- 
right  or  inter-  not  assent  for  a  time,  nor  {d)  on  •condition,  nor  for  part  of  the 
est,  It  ^;*"°o'  thing  granted,  but  it  shall  absolutely  enure  to  all,  because  he  has 
apportioned,  but  a  bare  assent,  which  cannot  be  qualified,  or  apportioned : 
Butwhereitis  but  the  bishop  who  is  patron,  and  the  dean  and  chapter  have  an 
rulht^or  inter-*  >"^^''^st  in  the  prebend,  and  every  part  of  it,  for  the  patron  has 
est  it  ii»  other-  jus  confaendi^  and  a  release  to  the  patron  of  an  annuity  in  the 
^»»«'-  time  of  (^)  vac.  is  good,  as  it  is  held  in  21  H.  7.  41.  a.  8  E.  3. 

28.    Persey's  case.  S3  E.  6.  Jid  le  Roy  103.   8  H.  6.  24.  ace'. 
(f)Cr.EM47.  ^|gQ  jj  jg  jjgij  in  31  E.  3.  Graunts  90.  l6  E.  3.  Annuity  23.  8 

R.  2.  Annuity  53.  that  the  patron  and  ordinary  may  [/)  charge 
the  glebe  in  time  of  vacat.  therefore  they  have  an  interest;  and 
Fitz.  N.  B.  49.  saith,  that  the  right  is  in  the  patron  and  ordinary. 
Vide  Lit.  lib.  3.  cap.  Discontinuance  144,  145.  So  if  the  lease 
be  made  of  20  acres,  they  may  make  a  confirmation  as  to  part  of 
the  land,  as  for  one  or  more  acres :  so  they  may  confirm  part  or 
all  on  {g)  condition ;  by  which  it  appears  that  they  have  not  a 
bare  assent,  as  in  case  of  attornment,  but  an  assent  clothed  with 
an  interest. 

Another  difference  was  taken  between  a  lease  for  years:,  and  a 
lease  for  life,  a  gift  in  tail,  or  of  feoffment  in  fee ;  for  if  a  Pre- 
bendary makes  a  lease  for  years,  a  confirmation  may  be  made  of 
the  land,  as  has  been  said  before,  for  {h)  less  years,  for  the  years 
are  several,  although  the  lease  or  term  be  one. 

If  I  sell  you  any  thing  for  100/.  to  be  paid  9,01.  per  ann.  in  5 
years,  I  shall  not  have  an  action  for  debt  (i)  till  all  the  years  be 
incurred,  because  all  is  but  one  contract :  but  if  a  man  makes  a 
lease  of  lands  for  5  years,  rendermg  every  year  20/.  there  in  the 

till  all  are  due. 

(«)Ant.  71.  a.  Br.  Release,  33.  Br.  Dean  and  Chapter^  11.  1  Co.  112.  b.  2  Roll.  S40.  Co. 
Lit.  i66.  a.  Fitz.  Release,  57.  (/)  1  Co.  147.  b.  Co.  Lit.  292.  297.  a.  343.  b.  F.  N.  B.  1.52.  J. 
(g)  1  Roll.  41d.  (A)  Co.  Lit.  297.  a.  (t)  4  Co.  94^  b.  8  Co.  153.  a.  10  Co.  128.  b.  1  Urownl.  62, 
63.  F.  N.  B.  130  131.  h.  131.  a.  2  Leon.  107,  108.  131.  3  Leon.  4.  4  Leon.  13.  Ow.  42.  Benl.  in 
Ash.  pi.  10.  O.  Benl.  3.  pi.  8.  N.  Benl.  57.  pi.  93.  Benl.  in  Kelw,208,  209.  Yelv.67.  Cr.  El.  118, 
119.  776.  807.  Moor,  13.  1  Roll.  i>9.  601.  1  Ro.  Rep.  221.  2  Ro.  Rep.  47.  Br.  Action  sur  le  Case, 
108.  in  fine.    Cr.  Car.  241.    Cr.  Jar.  505.    Co.  Lit.  47.  b.  297.  a.  292.  b.  2  Sand.  337. 


Co.  Lit.  297  a. 
1  Anders.  47. 
(rf)  Co.  Lit. 
297.  i^74.  b. 
300.  b. 
3  Co.  68.  a. 
9  Co.  85.  b. 
1  Roll.  412. 
IM.  1. 


Prebendary 
makes  a  lease 
for  vears,  a 
connrmation 
mav  be  made 
of  the  land  for 
less  years. 
Where  a  sum 
Is  to  be  paid 
by  instal- 
ments, debt 
does  not  lie 


(a)  In  the  report  of  this  case  in  Dyer,  it 
is  said  that  judgiplfnt  was  siven  that  the  con- 
firmation  was  good  for  the  fifVy-one  years, 
without  aoy  argument,  by  all  the  Court  except 
Gefirepr,  wno  was  of  opinion  that  the  con- 
firmation W8$  void  for  the  whole.  In  the  report 
in  Bendloes  aod  Dallison,  which  book  is  cited 
in  the  marginal  references  to  Coke's  Reports 


incorrectly  as  New  Bendloes,  it  is  said  gene- 
rally that  the  Court  held  the  confirmation 
good  for  the  fifiy-one  years  at  least.  The  re- 
port in  Croke  and  Anderson  agrees  with  Coke's 
that  the  confirmation  was  held  to  be  good  for 
the  whole  term.  Vid.  T<mUmion*9  Cwe^  Hetl. 
75.    Bac.  Ab.  Leases,  g.  s. 
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case  of  a  lease  of  land  for  years,   the  years  are  several,  and  he 
shall  have  an  action  of  debt  for  every  year,  as  it  is  adjudged  in  Bntlf  prcbon- 
45  E.  3.  8.  (b).     But  if  a  Prebendary  makes  a  lease  for  life,  or  a  [J.**^^^  ^"^^^^^ 
gift  in  tail,  or  a  feoffment  in  fee,  and  a  oenfirmation  is  made  of  or  j^iftin  tail 
the  land  to  the  lessee,  donee,  or  feoffee  for  one  hour,  it  is  good  nr  teoftmeut  iu 
for  ever,  for  an  estate  of  freehold  or  inheritance  is  entire:  and  fn^I^  ^°o*fl\" 
therefore  if  he  who  has  a  freehold  or  inheritance  be  disseised,  land  for  ooe 
and  confirms  the  land  to  the  disseisor  for  an  hour,  it  is  good  for  '•o««* »« good 
ever.  ^*"'^^*^''' 

So  if  a  disseisor  makes  a  lease  for  life,  or  a  gift  in  tail,  and  the  a  disseisor 
disseisee  confirms  the  land  to  the  lessee  or  donee  for  an  hour,  it  niakes  a  lease 
shall  confirm  his  whole  estate,  but  it  shall  not  (a)  enure  to  the  «?5f /A^fi**.. 
remainder  or  reversion,  because  he  confirms  the  land  to  the  les-  confiimjition  of 
see  or  donee  only,  and  the  estate  for  life  or  in  tail,  and  the  re-  ^^®  '*"<^  ^'^i" 
mainder  or  reversion  are  several  distinct  estates:  but  if  the  [b)  fi^msThe^whofe 
disseisor  makes  a  lease  for  years  of  20  acres,  the  disseisee  may  e^itate  of  the 
confirm  the  whole,  or  any  part  of  the  land  to  the  lessee,  to  have  lessee  or  douee, 
and  to  hold  to  him  for  all,  or  any  of  the  years,  upon  or  without  •a    [  *  82  a.  ] 
condition ;  for  although  the  term  or  demise  be  one,  and  therefore  but  doc»  not 
if  the  term  or  demise  be  confirmed  for  an  (c)  hour,  it  is  good  for  ®°"''?  ^°  ^'*® 

..  11.       I  I  ^'i  °i  remainder  or 

ever,  as  it  is  resolved  in  the  case  at  bar ;  yet  the  years  and  acres  reversion,  hut 
are  several,  and  therefore  the  confirmation  may  extend  to  part  of  if  the  lease  be 
them  :  pari  ratione,  if  my  tenant  {d)  for  life  makes  a  lease  for  JfisscU^oe  may 
years,  I  may  confirm  the  land  to  him  for  less  years :  so  if  tenant  contirm  the 
in  tail  makes  a  lease  for  40  years,  and  dies,  the  issue  in  tail  may  whole  or  part 
confirm  the  term  or  part,  &c.  for  less  years.     The  same  law  of  a  Lrtof  Uie  ^^ 
woman  after  coverture.     Vide  Lit.  lib.  S,  cap.  Confirmations  1 19,  years. 
120,  &c. 

(a)  Cr.  El.  118,  119,  472.  Lit.  sect.  521.  Co.  Lit.  47.  b.  297.  a.  3  Co.  2-2.  a.  8  Co.  15S.  a.  10  Co. 
128.  b.  2  Brown.  6'i,  63.2  Leon.  108.  Owen,  42.  1  Roll.  Rep.  221.  (6)  Co.  Lit.  297.  a.  (c;  Co.  Lit. 
297.  a.    (d)  Co.  Lit.  297.  a. 

(b)  Vid.note8,(A.)(c.)  Walker* t  Case,  Vol.  II.  p.  59,  60. 


166  snelling'i  case.  Part  V. — 82  b. 


CASES    OF    CUSTOMS- 


SNELLINCrS    CASE- 


Trin.  37  Eliz. 


In  the  Common  Pleas. 


?^NELLiNG  The  custom  of  London,  that  the  administrator  of  an  intestate  citizen,  shall  be 

NoRTOK.  bound  to  pay  a  debt  by  simple  contract  as  if  it  were  by  bond,  is  good  and 

I'art  V.~89  b.         <hall  bind  strangers. 

The  ordinary  taking  the  goods  of  the  intestate  into  his  possession  was 
chargeable  at  common  law.  S.  C.     [Noy,  53,    Cro.  Eliz.  409.] 


(fi)Swinb.328,  Betw^eii  {a)  Snelling  and  Norton  the  case  was  such  ;  debt  was 
(6)^8Co  i26.a«  hrought  by  Snelling  against  Norton  administrator  ofN.  on  a 
Hardr.  305.*  *  bond;  the  defend,  shewed  the  custom  (6)  of  London,  that  if  a 

contract  be  made  by  a  citizen  in  London  to  pay  'money  to  an- 
other citizen,  and  he  who  ought  to  pay  dies  intestate,  that  the  ad- 
ministrator shall  be  bound  to  pay  it  as  well  as  if  it  was  by  bond. 
And  shewed  further,  that  the  intestate  was  a  citizen  of  London, 
and  was  indebted  on  contract  to  such  a  citizen,  who  after  the 
death  of  the  intestate  had  recovered  against  him,  on  which  the 
pi.  demurred  in  law ;  and  judgment  was  given  against  the  pi. 
end  in  this*  case  three  points  were  resolved. 

1.  That  the  said  custom  was  good  (a)  against  the  opinion  in 
(e)  Dy.  €47.  Dyer  8  El.  247.  (c)  for  although  none  was  chargeable  at  the 
pi.  73.  common  law  by  the  name  of  administrator,  becaubc  before  the 

<<0  2tust.S98.  statute  of  (d)  31  E.  S.  no  action  lay  against  an  administrator  by 
djct^'he  T^'i  ^"^'^  name,  and  the  custom  cannot  begin  after  .SI  E.  S.  which  is 
tanipnt,^4.  within  time  of  memory  ;  yet  forasmucli  as  they  were  chargeable 
Co.  Lit.  i:;3.      at  the  common  law,  as  executors  for  their  administration,  so  that 

b.  9  Co.  38.  b. 


(a)  Acc.  per  Hobart^  C.  J.  Day  v.  Savage,    to  an  obligation:  contra  per  Holt,  C.J.  MatterM 
Hob.  86,  that  if  one  citizen  be  indebted  to    v.  Lewit,  1  L*  Ra}in.  57. 
another  in  a  simple  contract,  it  shall  be  equal 
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the  {a)  name  of  the  charge  is  only  changed ;  and  yet  in  sub-  («)Cart  no. 
stance  is  all  one,  for  every  executor  is  an  administrator  of  goods ; 
and  the  pleading  is  ne  ungues  executor^  ne  ungues  ^administravit  as    [  *  83  a,  ] 
executor  ;  and  an  administrator  has  the  office  or  quality  of  an 
executor;  therefore,  the  custom  alledced  in  such  general  manner  c^^*^**^«* 
was  resolved  to  be  gooii  (b).  ' 

2.  It  was  resolved,   if  the  Ordinary  took  the  goods  into  his  Dyer,  247.  pi. 
possession,  he  was  chargeable   by  the  common  law.     And  the  73.  «Inst.39r. 
statute  of  West.  2.  cap.  19.  cum  post  mmt em  alicujuSy  was  madq  ^ * g^f^,*  *JJ  b** 
in  affirmance  of  the  common  law.     Vide  17  E.  2.  Brief  822.    24  Dyer^i96.  pi. 
E.  3.  55,   11  E.  3.  Executors  77.    18  H.  8.  23.   9  E.  4.  SS.  M  4«.i  R>n.556. 
H.  7.  12.  F.  N.  B.  120.  D.  4E.4.:j3.a.b. 

3.  It  was  resolved,  although  the  plaintiff  was  a  stranger  and 
no  citizen,  yet  this  custom  was  good  to  bind  him.  Vide  1  E.  4. 
6.  a.  (c). 

ft 

(b)  This  resolution  in  Snelling's  case  is  said  by  a  simple  contract  creditor,  and  no  assets 
to  have  overruled  a  decision  contra  8  Eliz.  ultra,  would  be  a  good  bar  to  an  action  of  debt 
Roll.  Ab.  Customs  de  London,  d.  pi.  2.  and  on  a  specialty  a^mst  an  executor  or  admini- 
Snelling's  case  is  cited  by  Coke,  as  adjudged,  strator,  where  ne  had  no  notice  of  such  spe- 
that  an  administrator  may  be  within  a  custom,  cialty,  Daviet  v.  Monlehouse,  Fitzgib.  76.  liar' 
Spink  V.  Tenant,  1  Roll.  Rep.  105,  which  was  vian  v.  Harman,  2  Show.  492.  Scudamore  v. 
assented  to  by  Dodridge,  but  doubted  of  by  Hearne,  Andrews,  340.  But  such  plea  must 
Houghton, and  recognised  as  good  law  per  Cur.  aver  that  such  recovery  was  had  before  notice 
Perciwd  v.  CrUpe,  2  Jones,  204.  of  the  bond  debt.    Sawyer  v.  Mercer^  1  T.  R. 

(c)  Even  without  such  a  custom,  a  recovery  690. 


THE  CASE  OF  MARKET-OVEIIT. 


Hil.  38  Eliz. 


Ir  plate  be  stolen  and  sold  openly  in  a  scrivener's  shop  on  market-day,  this  Tug  Case  op 
shall  not  alter  the  property :  otherwise  if  it  had  been  in  a  goldsmith's  shop,   ^-^"'^et- 

Every  day  except  Sunday  is  a  market-day  in  London.  V^tl  V. 83  b. 

If  a  sale  be  not  in  the  shop,  but  in  the  warehouse  or  other  place  in  the 
house,  the  property  is  not  changed. 

Every  shop  in  London  is  a  market-overt  for  such  things  only,  which  by  the 
trade  of  the  owner  are  put  there  for  sale.  S.  C.  [1  And.  344.  Moor,  360. 
Pop.  84.] 


At  the  sessions  of  Newgite  now  last  past,  it  was  resolved  by 
Popham,  Chief  Justice  of  England,  Anderson,  Ch.  Justice  of  the 
Common  Pleas,  Sir  Thomas  Egerton,  Master  of  the  Rolls,  the 
Attorney-General,  and  the  court,  that  if  plate  be  stolen  and  sold 
openly  in  a  scrivener's  shop  on  the  market-day  (as  every  day  is 


l68  mrryman's  CASE.  PartV, — 83  b. 

(a)Cr.  El.  A  (a)  market-day  in  London  except  (fi)  Sunday)  (hat  this  sale 
ii^ 8  Co^i27.^a.  s'^ould  not  chnnfre  the  property,  but  the  party  should  have  resti- 
9 Co. 66.  b.  «  tution;  for  a  (c)  scrivener's  shop  is  not  a  market-overt  for  plate; 
Brownl.  288.  for  none  would  search  there  for  such  a  thinij ;  ^  sic  de  similibtis* 
« Inst  7 13.  ^^*  ^"^  if  the  sale  had  been  openly  in  a  goldsmith's  shop  in 
(6)Haie'8Pl.  London,  so  that  any  one  who  stood  or  passed  by  the  shop  might 
Cor.  45.  Palm.  $ee  it,  there  it  would  change  the  property.  But  if  the  sale  be  in 
288. 8  Co.  127!  ^^®  shop  of  a  goldsmith,  either  behind  a  hanging,  or  behind  a 
a.  9  Co.  66,  b.  cupboard  upon  which  his  plate  stands,  so  that  one  that  stood  or 
Cr.  Jac.  69.  passed  by  the  shop  could  not  see  it,  it  would  not  change  the  pro- 
Cent.  291.T  V^^^y  •  *°  '^  ^'^^  ^^'®  ^^  "^^  *"  ^^  shop,  but  in  the  warehouse,  or 
Jones,  156,  Other  (d)  place  of  the  house,  it  would  not  change  the  property, 
35^ V^^*^*^'  for  that  is  not  in  market-overt,  and  none  would  search  there  for 

7R    Tjv    1  /'R 

pi.  17.  J^^s  goods.     So  every  shop  in  London  is  a  market-overt  for  such 

(t)  Cr.  Jar.  69.  things  only  which  by  the  trade  of  the  owner  are  put  there  to 
fdic-  Fi^4S4  sale;  and  when  I  was  Recorder  of  London,  I  certifietl  the  cus- 
(Jodb.  131.        'om  of  London  accordingly.     Note,  reader,  the  reason  of  this 

Palm.485,486.  case  extends  to  all  markets-overt  in  England  (a). 

I  Jones,  164. 

(a)  Such  a  sale  in  niarket'overt  is  no  plea  seller  to  be  an  infant  or  feme  covert  not 

to  a  writ  of  restitution  on  stat.  21.  h.  8.  c.  usually  trading  for  herself,  if  the  sale  be  not 

I I  Trem.  P.  C.  .520.  2  Inst.  714.  1  Hale.  P.C.  originally  and  wholly  made  in  the  fair  or  mar- 
543.  4  Black.  Coinm.  563.  By  stat.  1  Jac.  1.  ket,  or  not  at  the  i^ual  hours,  or  be  of  covin 
c.  21.  the  sale  of  any  goods  wrongfully  taken  to  alter  the  property,  the  owner's  property  is 
to  any  pawnbroker  in  London,  or  witnin  two  not  bound  thereby.  Clifton  v.  Chancellor, 
miles  thereof,  shall  not  alter  the  property.  Moor.  624.  Harvy  v.  Fact/,  2  And.  115.  2 
And  even  in  market-overt  if  the  goods  be  the  Black.  Comm.  449.    And  a  purchaser  gains 

}ropertv  of  the  King,  such  sale  (though  regu-  no  property  in  a  horse  that  has  been  stolen, 

ar  in  all  other  respects)  will  in  no  case  bind  although  bought  in  market-overt,  unless  the 

lim,  though  it  binds  inf&nts,  femes  covert,  directions  of  2  P.  &  M.  c.  7.  and  31  Cliz.  c. 

idiots  or  lunatics,  and  men  beyond  sea,  or  in  12.  have  been  complied  with  ;  and  there  can 

prison.     Bacon's  Use  of  the  Law,  158.    So,  be  no  market-overt  for  pawning.     Hartop  \, 

likewise,    if  the   buyer  knows  the  property  Hoare,  Strange   H87.  S.  C.  1  Wils.  9.  and 

not  be  in  the  seller,  or  there  be  any  other  vid.  Com.  Dig.  Market  £.  Vin.  Ab.  Bailment 

fraud  in  the  transaction,    if  he  knows  the  b.  Wells,  v.  Miles,  4  Bam.  &  Aid.  566. 


FERRYMAN'S    CASE. 

Trin.  41  Eliz. 


In  the  Common  Pleas, 


BowYER  A  CUSTOM  that  the  feoffments  or  other  alienations  of  freehold  lands  held  of  a 

^*  certain  manor  shall  be  presented  at  the  next  court  of  the  manor,  &c,  and 

Part  v.— 84  a.        if  not  that  they  shall  be  void,  is  good. 

A  custom  that  none  shall  use  his  common  till  the  lord  enters,  is  not 
good. 


64  a.— 8i  b,  i^erryman's  cAste.  169 

The  reason  of  passing  lands  by  livery  was  to  give  notice  to  the  country,  who 
were  owners  of  the  land. 

The  presentment  of  the  feoffment,  &c.  at  the  court,  may  be  after  the  death 
of  the  feoffor  or  feoffee. 

*  If  a  writing  be  delivered  as  an  escrow  to  be  the  party's  deed  on  certain 
conditions  to  be  performed,  afterwards  the  obligor  or  obligee  dies,  and  then 
the  condition  is  performed,  the  deed  is  good.* 

*  Customs  of  Kent,  of  Lidford  Castle,  and  of  London.*  S.  C.  [S  And. 
125.    Cro.  £liz.  669.] 


In  replevin  between  Bowyer  and  Ferryman,  the  defendant  did 
avow  lor  damage-feasnnt  in  his  freehold ;  and  issue  taken  on  the 
freehold,  and  a  special  verdict  was  found  to  this  effect;  R.  R. 
seised  of  the  land  in  fee  did  enfeoff  divers  persons  by  deed  in  fee, 
and  died  without  heir,  and  found  a  custom  in  this  manner,  Infra  2  Ventr.  I44f 
maner\  de  Porch  ester,  a  tempore  cujus  contrariiy  Sfc,  habebatur  con-  ^^^^*  *^** 
sitetudto,  quod  si  aliquis  tenens  aliquorum  terrarum  sive  tenementor^ 
"de  manerio  pradict'  tent^  alienaverit  sive  concesserit  hujusmodi  terr' 
sive  tenementa  per  script  sivefeoffmenC  indeconfect\  velper  testament^ 
suum  hiijtismodi  ferr*  sive  tetiementa  dederit  sive  legaverit,  quod  tunc 
hujusmodi  alienatioy  concession  don\  sen  l€gatiofact\  vel  oil  proxivC 
cur*  ejusdem  manerii fuerunt  priEsentat^  S^prcesentari  consuevertmtf 
vel  ad  aliquam  cur'  ejusdam  maner'*  infra  annum  post  hujusmodi 
alienationem,  concession*,  sive  feqffment\  donum,  sive  legationem 
Jact\  vel  ad  p'oxim*  cur*  ejusd*  manerii  post  annum  illud  tenend^: 
et  si  aliqua  talis  alienatio,  concessio,  SfC*  in  forma  proed^  non  pra- 
sentaC  fuerit,  tunc  hujusmodi  alienatio,  concessio,  SfC,  sic  minima 
prasentaf*  per  consuetudinem  manerii  illius  vacua  fuerit :  and 
found  that  the  said  land  was  held  of  the  said  manor;  and  that 
tlie  said  feoffment  was  not  presented  according  to  the  custom. 
And  whether  this  was  a  reasonable  or  lawful  custom  or  not, 
was  the  question;  and  it  was  adjudged,  that  it  was  a  (a)  re5*K  (a) Lit. Rep. 
sonabie  custom:  but  against  this  custom  it  was  objected:    .:.  i  fff  *  fj;  °** '•• 

1.  That  if  this  custom  should  be  allowed,  what  remedy  (5)  Bridg.  ss/sd.' 
if  the  tenants  will  not  present  it?  (a)  Or  if  the  stiiward  will  Hetur. 
reject  the  presentment?    As  to  tkat^  it  was*  ^nsw^rieid  by  the  Buufr.Visf 
court,  that  the  like  objection  may  be  nxadie  on  a  bargain  and  (6)2Bal8t/ 
sale    by  deed,    what   remedy  if  the   clerk   vnU    not  inrol  it?  S37'Cr. Jac. 
And  in    case  of  copyhold,   what  remedy  if  the  copyholders 

will  not  present  a  surrender  made  out  of  court  ?  Et  caveat  {c)  Caveatemptnr 
emptor,  and  he  at   his  peril  is  to  perfect  all  that  is  requisite  he  at  his  peril* 
to  his  assurance.     And  it  is  not  like  the  case  in  £  H.  4.  24  ™"»tp«"wt 
b.  where  a  custom  was  pleaded,,  that  none  should  use  {d)  bis  («.)  i  ^n 
common  in  such  a  place  til)  the  lord  ^entered  with  his  cattle;    [  *  84  b.  ] 
and  there  per  totam  curiam  that  cannot  be  a  custom,  for,  if  Uep,  is5. 195. 
the  lord  will  not  enter,  it  is  nol  reason  that  the  commoner  (J^-^'q 
should  lose  his  common  (b).  torn,  10.  Br. 

2.  It  was   objected,    that   once   it  was  a  feoffment,  then  to  Custom,  is. 


(a)  a  mandamus  would  now  be  granted  to  (b)  It  seems  the  custom  had  been  good  if  a 

compel  them  to  present  it.    Bex  v.  Lord  day  had  been  limited  for  the  Lord  to  enter 

Montacule,  1  Black.  Rep.  60.    Rex  v.  Bat*  with  his  cattle.    Yin.  Ab.  Customs  r.  pU  9, 
.ivortk,  Strange  1113. 
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PBRRTMAN  8  CASK. 


Part  v.— 84  b. 


Livery  was  to 
give  notice 
who  were  the 
owners  of  the 
land. 

(a)Plow.SO«. 
b. 


(6)  Bridg.  63, 

83. 

(c)  Lane,  32. 

Bridgm.  51. 

Writing  de- 
livered as  an 
escrow  to  be 
the  party*s 
deed  on  cer- 
tain condi- 
tions, obligor 
oroblisce  dies 
the  conditions 
are  performed 
the  deed  is 
good. 

Customs  of 
Kent,  Lidford 
Castle  and 
London. 


say  that  the  custom '  of  the  manor  should  devest  an  estate  of 
freehold  and  inheritance  vested   by  solemn  livery   would   be 
against  law.     To  which  it  was   answered   and  resolved,  that 
the  reason  of  the  common  law,  that  land  should  pass  by  so- 
lemn (a)  livery,  was  to  give  notice  to  the  country  who  were 
owners  of  the  land,  to  the  intent  that  none  might  be  deceived  in 
taking  of  leases  and  estates,  and  that  every  one  might  have  no- 
tice who  should  be  tenant  to  the  Pracipe;  and  lords  would  iiave 
better  knowledge  of  their  tenants  to  have  wards,  escheats,  &c. 
And  therefore  a  custom,  which  fortifies  the  reason  of  the  com- 
mon law  with  greater  solemnity  and  notice,  is  good,  as  in  this 
case,  to  have  the  feoffment  openly  presented  in  open  court,  to  the 
intent  that  the  lord  and  all  his  tenants  might  take  notice,  and 
therefore  if  it  be  not  presented  according  to  custom,  then  the  li- 
very is  become  void,  because  it  wants  presentment,  which  is  part 
of  the  essence  of  the  livery;  and  it  was  said,  that  there  is  not 
plenum  Sf  perfectum  feoffamentum  in  this  case,  till  presentment 
made  in  court  according  to  the  custom ;  but  opus  (b)  inchoalum 
4"  non  perfectum ;  and  yet  if  the  feoffor  or  feoffee  (c)  dies,  and  af- 
terwards it  is  presented  according  to  the  custom,  it  is  good. 
As  if  a  man  delivers  a  writing  [d)  as  an  escrow  to  be  his  deed  on 
certain  conditions  to  be  performed,  and  afterwards  the  obligor 
or  obligee  dies,  and  afterwards  the  condition  is  performed,  the 
deed  is  good,  for  there  was  iraditio  inchoata  in  the  life  of  the 
parties,  sedpostea  consummata  existeus  by  the  performance  of  the 
condition  takes  its  effect  by  force  of  the  first  delivery,  without  any 
new  delivery  (c) :  so  in  the  case  at  bar,  when  the  feoffment  is 
presented  according  to  the  custom,  then  it  takes  its  effect  by  force 
of  the  livery  before :  and  it  was  said,  there  was  a  custom  in  Kent, 
that  if  the  free  tenants  of  a  castle  did  not  pay  their  rents,  that 
they  should  lose  tlieir  land  held  of  it.     And  that  the  custom  of 
Lidford  Castle  in  the  county  of  Devon  is,  that  a  freeholder  of  in- 
heritance cannot  pass  his  freehold,  unless  by  surrender  into  the 
bands  of  the  lord,  &c.  (d).  And  the  custom  of  London  is,  that  a 


<if)9  Co.  157.  a.  Co.  Lit.  36.  a.  Cr.  El.  520.  835,  836.  884.  %  Roll.  ^6,  27.  Moor,  64iJ.  699.  697. 
Noy,6.50.  Cr.Jac.  85.  66.  Style, S5l.  Hob.  346. 


(c)  So  if  a  woman  make  a  grant  when  sole, 
and  deliver  the  deed  as  an  escrow,  to  be  her 
deed  upon  conditions  to  be  performed,  and 
before  the  conditions  performed  she  take  hus- 
band, and  then  the  conditions  are  performed, 
it  will  be  good ;  for  after  performance  it  has 
relation  to  the  delivery.    Com.  Die.  Capac. 
D.  2.  and  per  Lord  Elfenborough,  in  Core  v. 
Gibletty  4  ISast,  94.  afler  citing  Ferryman's 
case :  **  The  principle  is,  that  an  inchoate  act 
*'  which  is  to  be  consummate  on  the  perform- 
**  ance  of  a  conditional  act,  required  to  be  first 
**  done  by  the  party  who  is  the  object  of  such 
*' inchoate  act,  and  where  the  performance 
^  rests  wholly  with  such  party,  becomes  when 
**  consummate  by  the  performance  on  his  part 
**  of  such  conditional  act,  an  effectual  act  for 
**  the  benefit  of  the  intestate  actor,  by  relation 
**  from  the  time  of  such  his  inchoate  act  done." 

(d)  "  Estates  held  by  copy  of  court-roll,  but 


not  at  the  will  of  the  lord,  have  been  deemed 

freehold  estates,  as  well  by  others  as  by  Lord 
''  Coke ;  and,  in  order  to  distinguish  them  from 
'*  the  ordinary  kind,  have  been  denominated 
"  customary  freeholds.  In  consequence  of  the 
"prevalence  of  this  notion,  a  considerable 
"  number  of  such  tenants,  some  few  years  ngo, 
"  claimed  a  right  of  voting  as  freeholders  at 
*'  the  election  of  Knights  of  the  Shire^  this 
**  gave  occasion  to  a  short  but  most  excellent 
"  treatise  on  the  subject,  in  which  the  learned 
**  author  traces  the  origin  of  lands  held  in  this 
**  peculiar  way,  and  proves  by  the  most  clear 
**  and  forcible  arguments,  that  though  these 

tenures  in  some  respects  resemble  freeholds, . 

they  are  in  truth  nothing  more  than  a  supe- 
"Tior  kind  of  copyhold.  Soon  after  the  pub- 
"  lication  of  this  treatise,  the  doctrine  inserted 
"  in  it  received  confirmation  from  an  act  of 
**  Parliament,  declaring  that  no  person  hold- 


a 


<c 
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S4  b.— '8J  a.  SIR  HENRY  knivet's  case.  1*71 

devise  of  land  by  will  in  writing  being  inrolled  is  good,  for  it  lias 
greater  solemnity  added  to  the  will  than  in  other  boroughs  where 
binds  are  deviseable:  and  so.  judgment  was  given  in  the  princi- 
pal case,  that  the  custom  was  good  and  lawful :  and  this  plea  be- 
gan Hil.  40  Eliz.  Rot.  159*  in  the  Common  Pleas. 

"  ing  by  copy  of  court-roll  should  be  entitled    *'  1.  p.  105.  and  51  g.  2.  c«  14."     Hargrave't 
**  to  vote  at  the  election  of  Knights  of  the    note,  1.  Co.  Litt.  59.  b. 
'*  Shire.    See  Blackst.  Law.  Tr.  svo.  ed.  vol. 


SIR  HENRY  KNIVET'S  CASE. 


Pasch.  38  Eliz. 


In  the  King's   Bench. 


Tenant  for  life,  remainder  in  fee,  tenant  for  life  leases  for  years ;  and  his  Knivr* 
lessee  is  ousted,  and  the  tenant  for  life  disseised :  the  disseisor  makes  a   ^        ^* 

lease  for  years,  and  his  lessee  sows  the  land ;  and  tenant  for  life  dies ;  he   p^rt  v! 85  a. 

in  remainder  in  fee  brings  trespass  for  the  emblements  against  the  lessee 
of  the  disseisor,  and  it  was  adjudged  that  the  mere  right  was  in  the  lessee 
of  tenant  for  life,  and  therefore  the  possession  of  the  defendant  should  bar 
the  plaintiff  as  to  the  emblements,  but  upon  the  general  issue,  the  plaintiff 
was  entitled  to  judgment  for  the  entry.  S.  C.  [Cro.  Eliz.  465.  Goldsb. 
143.] 


Between  Sir  Henry  Knivet,  plaintiff,  and  Poole  and  others,  de-  «  Inst  si. 
fendants,  on  a  special  verdict  the  case  was  such  :  tenant  for  life, 
the  remainder  in  fee  to  the  plaintiff;  tenant  for  life  leased  for 
years,  the  lessee  for  years  is  ousted,  and  the  tenant  for  life  dis- 
seised ;  the  disseisor  made  a  lease  for  years,  and  his  lessee  sowed 
the  land ;  and  tenant  for  life  died.     Sir  Henry  Knivet  who  had 
the  remainder  in  fee  entered  ;  the  defendants  took  the  emble- 
ments, and  for  them  Sir  Henry   Knivet  brought  an  action  of 
trespass  ;  and  on  not  guilty  pleaded,  the  jury  found  the  special 
matter  aforesaid.     And  it  was  adjudged,  that  the  plaintiff  being 
him  in  the  remainder,  had  no  right  to  the  emblements.     It  was  Kob.  132. 
also  resolved,  that  the  defendants  claiming  by  the  lessee  of  the  ^^'  ^^  ^'  *** 
disseisor  had  not  the  mere  right  to  them,  but  in  respect  of  his 
possession  should  bar  the  plaintiff;    but  the  mere  right  was  in 
the  lessee  of  the  tenant  for  life,  and  be  might  have  an  action  of 
trespass,  and  should  recover  all  the  mean  profits  against  the  Co.  Lit.28S.b. 
lessee  of  the  disseisor  ;  therefore  he  in  the  reversion  should  not  ^^^'  pl««oo. 
have  remedy  for  them  also,  nor  recover  damages  for  them,  for 
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county  of  Montgomery  a^^nst  Penryn,  who  appeared  and  joined 

the  mise  on  the  mere  right,  and  thereupon  a  jury  by  Venire  fac, 

was  returned,  whereof  12  were  sworn  and  charged ;  and  before 

verdict  the  demandant  was  nonsuit,  on  which  final  judgment  was  •*'  ^^'  *•  ^^-  ^• 

given  ;  sciL  Quod  tenens  teneat  terram  illam  sibi  Sf  hceredH^  yipace 

versus  petentem  8^  htBred*  suos  imperpetuum. 

And  afterwards  the  same  demandant  brouscht  another  Quod  ni'  ?!♦  lol'  k 

•jy  ,-.i  .  o  '^     o     '    t^      ^*      ^    1  Co.  Lit.  295.  D. 

et  aeforceatf  in  the  nature  ot  a  writ  ot  right  against  the  same  te-  Lit.  sect.5i. 
nam  of  the  same  land,  who  pleaded  the  final  judgment  in  bar: 
on  which  the  demandant  did  demur.  And  judgment  was  given 
against  him  ;  and  on  this  later  judgment  the  demandant  brought 
a  writ  of  error.  And  after  many  arguments  and  long  delibera- 
tion the  judgment  was  affirmed.  And  in  this  case  three  points 
were  resolved. 

1.  That  although  by  the  stat.  of  Rutland,  made  12  E.  1.  it  is  Co.  Lit  $95.  b. 
provided,  that  trials  in  Wales  in  a  writ  of  right  shall  be  by     ^'    '^^' 
common  jurors,  and  by   12,  yet  judgment  final  shall  be  there 

given,  as  it  was  before  the  stat.  although  the  manner  *and  dig-    [  ♦  86  a.  ] 
nity  of  the  trial  was  altered  ;  for  the  statute  has  altered  the  trial, 
but  the  judgment  which  belongs  to  such  action  remains  as  it  was 
before. 

2.  If  judgment  final  be  given  in  a  writ  of  right  where  it  ought 
not  to  be,  yet  it  shall  bind  till  it  be  reversed. 

3.  It  was  resolved,  that  if  tenant  after  the  mise  joined  make  14E«4-*1'«» 
default,  judgment  final  on  this  default  shall  not  be  given  (a) 

(as  Fjtzherbert  in  his  N.  B.  6  holds),  but  a  Petti  ra;?^  shall 
issue ;  for  peradventure  he  may  save  his  default.  See  Temps 
E.  ],  Droit,  41.  13  E.  I.  Droit,  51.  7  E.  3.  67.  8 
E.  3.  8.  11  E.  3.  Statham,  Droit.  27  E.  3.  85.  33  E.  3. 
Judgment,  252.  44  E.  3.  13  H.  4.  Judgment,  245.  3  H. 
6.  55.  10  H.  6.  2.  9  E.  4.  l6.  12  H.  7.  26  H.  8.  8. 
35  H.  8.  Dy.  56.  1  Mar.  Dyer,  98.  103.  where  judgment 
final  in  a  writ  of  right  shall  be  given. 


(a)  This  resolution  is  adopted  by  Jenkins  in  47.]    Heme  v.  Lilbunte,  arg.  I   Bulstr.  161. 

his  Centuries,  259;  but  the  report  in  Moore  Fitz.  Nat.  Br.  5  n.  Co.  Litt.  295  b.  Vin.  Ab. 

is  silent  upon  the  Subject.  That  final  judgment  Default  u.  pi.  24.  Dub.   Lilhume  Y.Heron^ 

may  be  given  without  any  petit  cape  against  Cro.Jac.295.  S.  C.  Yelv.  211.  and  vid.  Ser- 

the  resolution  in  this  case,  vid.  Sleigh  v.  C^tat'  jeant  Williams's  note  (4),  WilUam  v.  Owyn, 

ham,  1  Show  20.  65  S.  C.  [1  Lutw.  S49.  Carth.  8  Saund.  45  b. 
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Mich.  88  &  39  Eliz. 
In  the  King's  Bench,  Rot.  259- 
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V, 
USEWICK. 

Part  v.— 86  b. 


Two  were  bound  jointly  and  severally  in  a  bond»  one  is  sued  and  taken  in  exe- 
cution and  aflerwards  the  other,  the  first  escapes ;  the  other  cannot  have 
Audita  querela  till  the  plaintiff  be  satisfied  in  deed. 

*  If  the  conusor  on  a  statute-staple  be  taken  and  escape,  yet  his  goods 
and  lands  may  be  extended  on  the  same  statute.* 

*  So  if  the  conusor  be  taken  and  die  in  execution.* 

*  If  two  be  condemned  in  debt,  and  one  be  taken  and  die  in  execution,  the 
taking  of  the  other  is  lawful.* 

*  If  the  defendant  die  in  execution,  the  plaintiff  may  have  a  new  execution 
by  elegit  or  Ji.  fa,* 

*  Execution  of  the  body  is  no  satisfacdon,  but  a  gage  for  the  debt.* 

*  A  plaintiff  shall  not  be  prejudiced  of  his  execution  by  act  of  law  or  by 
the  act  of  God.* 

*  A  man  shall  never  have  but  one  valud>le  execution.* 

*  So  also  one  final  execution,  but  otherwise  where  the  execution  is  not 
final  but  with  a  quousque.*  S.  C.    [Moor,  459.    Cro.  Elix.  478.  555.  513*] 


(a)3Keb.S06.  In  an  Audita  querela  between  Blumfield  and  {a)  Usewick,  the 

case  was  :  two  men  were  bound  jointly  and  severally,  in  a  bond, 
one  was  sued,  condemned,  and  taken  in  execution ;  and  after- 
wards the  other  was  sued,  condemned,  and  taken  in  execution  ; 
and  afterwards  the  first  escaped,  and  thereupon  the  other 
6)  1  Roll.  308.  brought  Audita  (&)  querela :  and  altho'  the  plaintiff  might  have 
ra  '^«o  fc«'       *^  action  of  the  escape  against  the  sheriff,   yet  until  he  be 

99o,  999.  OSX» 

694,  9  Bulst 

97,98,99, 100     1  RolL  Hep.  8,  9.   Godb.  t57,  258. 1  RolL  Ab  896.    Cro.  Car.  75.  Br.  Execat. 

145.  f  Show.  394. 
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satisfied  in  deed^  the  other  cannot  have  Audita  querela  (a)  ;  and 

perad venture  the  sheriff  is  worth  nothing;  and  if  the  defendants 

had  been  sued  by  one  writ  by  several  Pracipes  although  the 

entry  shall  be,  qiwd  unicafiat  execution  that  is  to  be  intended  of 

an  execution   with  satisfaction,  for   he  shall   have   both  their 

bodies  in  execution  (a),  4  H.  7.  8.  &  09  H.  8.     Execution  Br.  ^^^  jac.34?« 

ace'.  132.  And  so  is  the  book  in  4  E.  4.  38  &  5  K  4.  4.  to  be  in-  Bulstr.  98. 

tended.      Hil.  33  Eliz.  it  was  adjudged  in  the  Common  Pleas  Hob.  39. 

between    Linacre   and  (6)   Rhodes,    that  notwithstanding   the  i^ri^"*;^^* 

conusor  on  a  statute-staple  be  taken  and  escapes,  vet  his  goods  Leon.  96.  i 

and  lands  on  the  same  statute  may  be  extended,  for  the  escape  Roll.  Rep.  S04. 

and  the  action  which  the  plaintiff  has  against  the  sheriff  for  the 

escape,  is   no  satisfaction  of  the  debt.     So  if  the  conusor  be 

taken  and  dies  in  execution,  the  conusee  shall  have  execution 

of  his  goods  and  lands.     And  it  was  adjudged  Pasch,  24  Eliz.  in 

the  Common  Pleas  between  Jones  and  (c)  Williams,  that  where  ^*^o^,?p'*^^' 

two  men  were  condemned  in  debt,  and  one  was  taken  and  died    ^  '    ^^'   ' 

in  execution,  yet  the  taking  ♦of  the  other  was  lawful.  And  then    L     87  a.  J 

it  was  resolved  by  the  whole  court,  that  if  the  defendant  in   ifthedefen- 

debt  (d)  dies  in  execution  the  plaintiff  may  have  a  new  execu-  dant  iu  debt 

tion  by  Elegit^  or  Fieri  facias^  for  divers  reasons  (b).  ^.*®® »"  execji- 

1.  Because  the  plaintiff  shall  not  be  prejudiced,  nor  the  de-  tiff  may  have* 
fendant  benefited  by  the  act  and  wrong  of  the  defendant,  in  non-  newexecntion 
payment  of  his  debt,  when  no  default  is  in  the  plaintifi^  he  hav-  ^  j^'?*?  ^^ 
ing  pursued  the  due  and  ordinary  course  of  law. 

2.  The  execution  of  the  body  is  no  (e)  satisfaction  (c)  (as  ap-  (d)  Lit.  Rep. 
pears  in  4  H.  7.  8.  &  33  H.  6.  (/)  47.     Hillary's  case  adjudged   lUl^^f'^^^ 
but  a  gage  for  the  debt ;    as  where  a  man  has  return  irreplevisa-  i36!i43.Moor, 
ble  awarded,  as  it  is  said  in  33  H.  6.  46.  and  therefore  after  his  857, 858.  UetU 
death  he  shall  resort  to  a  new  execution.     And  the  words  ofthe  ^^^' 
Capias  ad  satisfatf  are,  Cap,  I.  de  S.  ita  quod  haU  corp^  ejus  con^  Difference  be- 

jusiid  nostr\  Sfc.  ad  satisfa<f  G,  de  Km  de  debito  4r  damn\  S^c,  So  tween  execu- 

that  his  body  is  taken  to  the  intent  that  he  shall  satisfy,  and  when  bie°and^e»B-** 

the  defendant  pays  the  moneyi  he  shall  be  dischargeil  out  of  pri-  cution  valua. 

son.  We. 

(f )  Cr.  Jac.  838.    (/ )  2  BuUt.  97.  99.    Hob.  59.  61.     1  Roll.  Rep.  9. 

(a)  Where  there  are  several  defendants  a  plaintiff  from  having  a  new  execution  afVer  the 
capias  ad  satisfaciendum  against  one  is  no  death  of  the  defendant.  Vid.  Fosters  v.  Jack» 
actual  satisfaction,  so  as  to  bar  the  plaintiff  son^  Hob.  52.  Shaw  v.  CtUteris,  Cro.  Eliz. 
from  taking  out  execution  against  the  others  850.  Clarke  v.  Clement,  6  T.  R.  426.  But 
liable  to  the  same  debt  or  damages.  Foster  now  by  stat.  Jac.  1.  c.  24.  the  party  or  privies 
V.  Jackson,  Hob.  59.  Tidd's  Practice,  1070.  at  whose  suit  or  to  whom  any  person  shall 
8th  edition.  stand  charged  in  execution  for  any  debt  or 

(b)  Lord  Ellesmere  in  his  observations  on  damages  recovered,  his  or  their  executors  and 


Popham  and  the  other  four  Judge 

^  and  Cutler's  case,  that  the  death  of  the  party  Tidd's  Practice,  1070.  8th  edition. 
**  in  execution  discharged  the  debt  for  ever,        (c)  But  although  the  taking  of  the  body  in 

"  for  Mors  soMt  omnia,  and  accordingly  it  execution  does  not  extinguish  the  debt,  vet  it 

"  liath  beea  lately  acyudged  in  the  C.  B.  in  bars  the  remedy  against  the  debtor  and  there- 

**  Doctor  Foster's  case,  so  as  both  the  courts  fore  precludes  a  set-off  against  him.    Ttml&r 

"  have  concurred  against  the  resolution  re-  v.  Waters,  5  M.  &  S.  104.  S.  C.  9  Chit.  Refi* 

**  ported  by  the  Chief  Justice."    It  seems  303.  contdi  Peacock  v.  Jeffery,  1  Taunt  4S6, 

dear  that  at  common  law  this  execution  was  Simpson  ▼.  JSttnleyp  1  M.  «  S.  696. 
deemed  a  satisffiction,  so  as  to  prevent  the 
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8.  The  death  of  the  defendant  is  the  act  of  God,  which  i hall 
not  tnin  to  the  prejudice  of  the  plainti^  as  it  is  said  in  f  Trewin- 
XGrnA^rrx     yard's  case,  38  H.  8.  Dy.  60.  theplaintiflT  shall  not  be  preju- 
diced of  bis  execution  by  act  of  law,  which  doth  not  wrong  to 
any  one  (d). 

4.  It  would  be  mischievous  to  the  plaintiff  to  lose  his  debt 
without  any  default  in  him,  and  no  mischief  if  a  new  execution 
should  be  done,  for  nothing  would  be  liable  to  bis  new  execu- 
tion, but  the  lands  and  goods  of  the  defendant  wbich  in  law  and 
all  equity  ought  to  be  subject  to  tbe  payment  of  his  debts.  And 
is  not  like  when  the  pL  has  execution  of  the  lands  of  the  de- 
fendant and  afterwards  the  lands  are  evicted,  there,  before  the 
(•)5t  H.S.C.   gtat  of  32  H.  (a)  8.  he  should  not  have  any  new  execution,  for 
CDLit^9^'  ^^^  execution  of  the  lands  was  valuable  and  accounted  in  law  for 
4  Co.  66. 9.    *  a  satisfaction,  and  for  avoiding  of  infiniteness  there  should  be 

but  one  valuable  execution  or  execut.  with  satisfacL  at  the  com  • 

mon  law ;  but  execut.  of  the  body  is  no  valuable  execution,  and 

therefore  the  pi.  after  his  death  shall  have  a  new  execution  till 

{h)  Oodb.  294.  he  has  had  a  valuable  execution  (6),  which  is  the  end  and  fruit 

of  his  suit :  etjlnis  ret  aiietuT  est,  S^Jines  mandator'  donC  Re^ pei^ 
rescripf  sua  ($c.  hred )  diligent  sunt  observandi. 

So  note,  reader,  good  differences  between  execution  not  va- 
luable (as  of  the  body  of  the  defendant)  and  execution  valuable, 
as  of  lands,  &c.     And  therefore  if  a  villain  be  delivered  to  one 
in  execution  on  a  recovery  in  value,  and  afterwards  the  villain 
dies  without  issue,  yet  the  demandant  shall  never  have  a  new 
execution  for  his  first  execution  was  valuable,  and  by  the  law  a 
Difference  be-  m^n  ghall  never  have  but  one  valuable  execution.     Note  also  a 
cDrton  find^*'    difference  between  an  execution  final,  as  where  the  sheriff  levies 
and  execn-        the  money  of  the  defend,  goods,  or  extends  his  lands  and  delivers 
tionwitha        them  to  the  plaintiff,  for  that  the  party  accepts  in  satisfaction, 
***"**"*' *^*      and  that  is  the  end  of  the  suit,  and  all  that  the  King's  writ  com- 

mands  to  be  done ;  and  between  execut.  with  a  (c)  qmusque^  S^c. 

p  #  gl «  '..    tending  to  an  end,  and  which  is  not  final,  as  *in  the  case  of  a 

(e)  t  Bulstr.      Capias  ad  satisfaciend^,  Sfc.  it  is  not  final,  but  his  body  is  to  be 

98.  taken  to  the  intent  and  purpose  that  he  shall  satisfy  the  party, 

and  bis  imprisonment  is  not  absolute,  but  quousque  the  defendant 
shall  satisfy  the  party :  but  execution  final  is  when  the  party  is 
satisfied ;  and  because  he  dies  before  satisfaction,  it  consists  with 
law  and  equity,  that  the  plaintiff  should  resort  to  a  new  execution. 
Vide  Regist  &  F.  N.  B.  246.  If  a  man  has  recovered  damages 
in  trespass  before  Justices  of  Oyer  and  Terminer^  and  has  the  bo- 
dy of  the  party  in  execution  quousque  satisfecerit  the  plaintiff,  and 
he  who  is  in  execution  dies,  he  who  recovered  shall  sue  a  Ceriio^ 
rari  to  the  Justices  to  remove  the  record  into  the  King's  Bench, 
that  the  Justices  there  may  do  on  that  record  as  the  law  requires 
in  such  case ;  and  that  is  to  award  a  new  execution,  47  E.  3.  tit. 
Execution  4J.     If  in  trespass  the  plaintiff  recovers,  and  the  de- 

(o)  Therefore  if  one  of  two  defendants  taken  quence  of  having  directed  the  dischai^  of  one 

on  a  joint  ca.  sa.  be  discharged  under  an  in-  defendant,  so  far  implicate  the  plaintiff's  con- 

iolvent  debtor's  act,  that  will  not  operate  as  a  sent  against  die  fact  as  to  operate  as  a  dis- 

discharse  of  the  other;  for  the  taw  which  chaige  of  the  other.   JVbdta  v.  BatHe,  5  £ast» 

works  detriment  to  no  man,  «annot,  in  conse*  147.  ' 
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fendant  is  taken  for  the  King's  fine  (r)  if  he  pray  that  the  defend- 
ant may  remain  in  prison  till  he  be  satisfied,  he  shall  not  have 
an  Elegit^  because  he  has  taken  execution  of  his  body  and  has 
it ;  but  if  the  party  dies  in  prison,  so  that  he  has  not  execution 
with  satisfaction,  wherein  is  no  default  of  him,  he  shall  have  an 

/i/^'giV  afterwards,  because  he  cannot  have  satisfaction  according  irg^nj^Qp  ^f 

to  the  first  election  ;  and  these  ore  the  words  of  the  book.     And  a  statute  be 

therewith  agrees  Fitz.  N.  B.  246.  B.     And  if  the  conusor  of  a  taken  and  dies 

statute-merchant  or  staple,  8cc.  be  taken  and  dies  in  execution,  JJe^conlisee"* 

yet  the  conusee  shall  have  execution  without  doubt  of  his  goods  shallhaveexe- 

and  lands,  as  it  was  resolved  in  {a)  Linacre's  case.     And  so  you  cation  of  goods 

will  better  understand  your  books  in  22  Ass.  43.  33  H.  6.  46,  *"'*  **°^- 

47.    4  E.  4.  38.  6  E.  4.  4.    Br.  Execution  79.    41  E.  3.  13.    in  /^^i  And.  <66. 

Accompt,  &C.  Hob.  60.   1 

Leon.  230.  2   Leon.  9(i.  1  Roll.  Rep.  204.  Antea,  86.  b. 


(e)  As  to  the  Capiat  pro  fine  in  actions  of    53,  note  (l)  Mortlake  v.  Charlton^   2  Saund. 
trespass,  &c.  and  its  abolition  by  stat.  5  W.  &     195. 
M.  c.  12.  vid.  n.  (l.)  Porter's  case,  vol.  1.  p. 


GARNON'S   CASE. 


Hill.  40Eliz.  Rot.  114. 


JiTBCMEXT  was  giTcn  in  C.  B.  for  the'plaintiir  in  an  action  of  debt.  The  plaintiff  Lattoh 
sued  forth  a  Ca.  ta.  and  Ex  pott  Co.,  and  outlawed  the  defendant;  and  on    _       *' 

1^  A  11  MOW 

error,  the  judgment  was  affirmed ;  within  the  year  a  Capiat  utiagatum  was   p^^^ ^  y 
awarded,  and  the  defendant  was  taken,  and  the  sheriff  permitted  him  to 
escape,  and  on  action  brought  '^by  the  plaintiff  against   the  sheriff,  it  was 
resolved : 

1.  If  a  defendant  be  taken  by  Capiat  utiagaium  he  shall  be  in  execution  for 
the  plaintiff  if  he  wilL 

8.  If  judgment  be  given  in  C.  B.  and  removed  by  writ  of  error  and  judg- 
ment affirmed  within  the  year,  and  a  Capiat  or  Fi,fa,he  awarded,  the  plain- 
tiff may  have  execution  without  a  Scire  faciat, 

3,  Although  the  defendant  in  the  principal  case  be  taken  on  Capiat 
utiagaium  out  of  K.  B.,  he  shall  be  in  execution  for  the  plaintiff  presently 
afler  the  arrest  if  he  will,  and  although  the  defendant's  body  be  not  brought 
into  court.  S.  C.  [Moor,  566.    Cro.  Eiiz.  706.] 


Between  Lnyton,  plaintiff,  and  Garnon,  Sheriff  of  the  county  i  Roll.  sio. 
of,  &c.  defendant,  the  case  was  such ;  Layton  recovered  against  |^'JJ^" 
Wallwen  in  the  Common  Pleas  in  an  action  of  debt,  and  sued  Cr.Jacaai.J 
forth  a  Capias  ad  satisfaciefidum^  and  Ex  post  capias^  and  out-  P*WUUiis.  ass. 
lawed  the  defendant ;  the  defendant  brought  a  writ  of  error,  and 
the  judgment  was  affirmed:  and  thereupon  within  the  year  a 
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tue.  At  «wn^ 
mnn  law  in 

\n»\Ttw%t  and 

<«;  Oi-  lit. 
f9f .  21.  t  SibC. 

(4)  X  Brown, 
f  ta.  •  Buhf. 
/;5. 4  E.  4.  r6w 
11  H.  7. 1.5.3 
Ca,  1  /.  %. 
^^,  Veiv.  19, 
to.  Bridire  7 
1  Koll.gta 
fkOr>.  Cr.  KJ. 
706.  Moor, 
5i57..>9ft.  Hob. 
5>7. 


[♦88  b.] 


C^piaii  ntlarrtitium  was  awfirded,  and  tbe  defendant  was  taken, 
and  the  Shenir  mffered  him  to  escape  before  tbe  return  of  tbe 
wrk ;  and  on  thia  Mcape  the  plaintiff  broogbt  this  action.  And 
in  thb  case  three  pointa  were  resolTed. 

K  If  one  nt  the  common  law  had  judgment  in  an  action  of 
debt,  and  after  im  joc^snnenc  ootiawed  the  defendant,  the  plain- 
tiff wa.<«   at  the  end  of  his  sait  as  to  any  process  to  be  sued  by 
Limselt^  tor  he  ccald  not  have  a  Scire Jhcias,  nor  any  olber  pro- 
cess on  the  jodgaient,  but  was  put  to  his  (a)  new  original,  as  it 
is  agreed  in  13  H.  4.  I.  a.  ei  E.  3.  55.  €0  E.  S.  Nou-ability  8. 
ace  fA..    And  althcugh  be&re  the  statute  of  25  £•  3.  Capias  did 
not  lie  in  debt  'b\  nor  was  the  (6)  body  of  the  defendant  before 
that  statute  subject  to  execution  for  debt,  as  appears  before  in 
Sir  William  Harfaert's  cnse:  yet  if  the  defendant  betaken  by 
Capias  utlcgefKot.  at  the  King's  suit,  no  laches  being  in  the 
p!aintifir  in  continuin|r  of  hi**-  process,  he  should  be  in  (c)  execu- 
tion for  the  plaiml^  if  he  would :  for  inasmuch  as  the  King  by 
the  oricpnal  suit  of  the  party  is  intitled  to  have  all  his  goods  and 
chattels,  and  the  profits  of  his  lands  by  the  outlawry,  and  his 
body  al^o  in  prison,  it  is  reasonable  that  if  the  defendant  in  such 
case  he  tnken  at  the  King's  suit,  that  as  the  King  shall  have  be- 
nefit by  the  .<uit  of  the  party,  so  the  party  shall  have  some  bene- 
fit liy  the  suit  of  the  King. 

2.  It  was  resolved,  that  if  judgment  be  given  in  the  Common 
Pleas,  and  removed  by  a  writ  of  error,  and  judgment  affirmed 
witl)in  the  year,  and  yd)  they  award  a  Capias^  or  a  Ti,  fa.  the 
♦plaintiiFis  not  put  to  a  Scire  facias  (c}  although  it  be  in  another 


f  A#f.  If  jtidfinent  in  C.  B.  remoYed  bj  writ  of  error,  be  affinncd  within  the  year,  tbe  plaiotiflTis 
f»ot  pat  to  a  fkht  fmd.M,  (d)  Godb.  572,  37^  Cr.  £1.  416.  t  Inst. 471. 'Cart.  180.    15  £.  4. 

fl.b. 


I 


^a)  Ace.  Com.  Dig.  Pleader  2,  W.  6. 
m)  Vid.  note  (t)  Harbert's  case,  vol.  S.  p.  57. 
,c)  ir  the  year  has  expired  before  tbe  writ 
€i4  error   it   sued  out,  and  the  judgment  is 
nffirmtd,  €fr  the  plaintiff  in  error  it  nonsuited, 
4>r  tbe  writ  of  error  it  discontinued,  the  plain- 
iilf  muy  sue  out  execution  without  a  scire 
Jamoi^  for  the  writ  of  error  revived  the  judg- 
ment,    Bellutis  V.  Hanfordf  Cro.  Jac.  364. 
8,  C.    I   Roll.    Rep.   104.     Howard  v.  Pitt, 
1  8how.  402.  H.  Cf.  1  Salk.   261.     Dennis  v. 
DraAe,   Lane  20.    Roll.    Ab.  Execution  k. 
8o  if  the  plaintiiTbas  judgment  with  a  cesset 
exficulitff  or  stay  of  execution  for  a  year,  he 
rnay  after  tbe  year  take  out  his  execution 
wknout  a  scire  faeias,  because  the  delay  is  by 
content  of  fmrtiet  and  in  favour  of  the  cfefencf- 
unt    Booth   V.  Booth,    6  Mod.  288.   S.  C. 
1  Halk.  ayi.    But  if  the  plaintiff  do  not  take 
trnt  execution  within  a  year  after  the  cesset 
eseeulio  it  dotermined,  he  must  sue  outairtV^ 
fnciaSf  S  Cromp.  109,    It  is  usual  to  insert  a 
clsuM  In  anouity  deeds,  &c.  that  when  execu- 
f  ion  ii  not  taken  out  within  a  year  it  shall  not 
bt  iMceiMiry  to  revive  the  judgment  by  sdre 
facUiSf  sail  It  leemi  that  the  court  will  ^ve 
effoct  to  ibis  clauie  bv  permitting  execution 
to  bt  taken  out  aeeordinffly.   Howell,  ei  ai,  v. 
Strwhm^  9t  «/.  9  Smith.  Rep.  66.    So  where 


execution  has  been  delayed  by  the  acts  of  the 
defendant  himself  as  by  filing  a  bill  for  an 
injunction,  execution  may  be  taken  out  with- 
a  scire  facias,  although  more  than  a  year  after 
signing  judgment.     Michel  v.  Cue,   2  Burr. 
660.    Powis  V.  Powis,  6  B.  Moore  517.     And 
when  a  Jieri  facias  or  capias  ad  satisfaciendum 
is  taken  out  within  the  year  and  not  executed, 
a  new  writ  of  execution  may  be  sued  out  at 
any  time  afterwards  without   a  scire  facias, 
provided  the  first  writ  be  returned  and  filed ; 
Blaj^er  v.  BMwin,  2  Wils.  82.  S.  C.  Barnes 
213.  and  continuances  entered  from  the  time 
ofissuing  it;  Sir  William  Waller's  case,  2  Leon. 
77.  Welden  v  Greg,  1  Sid.  59.  S.  C.  1  Keb.  1 59, 
S.  C.  Carth.  283.     Adams  v.  Savage,  5  Salk. 
321.    Aires  y ,  Hardress,  1  Strange  100.  Vin- 
cent's case,  Comberb.  346.  which  continuances 
may  be  entered  after  the  issuing  of  the  second 
writ,  unless  a  rule  be  made  upon  motion  for  the 
proceedings  to  remain  in  statu  quo.    It  was 
formerly  held  that  an  eiegU  might  be  sued  out 
after  a  year  without  anv  scire  facias,  but  in  a 
recent  case  the  court  of  K.  B.  held  that  there 
was  no  distinction  between  elegits  and  other 
writs.    Rut/and  v.  Neumkam,   2  Chit.  Rep., 
384.    Vid.  Serjeant  Williams's  note(4\  Un^ 
derhill  v.  Devereui,  2  Saund.  72.  c.  .  Tidd*t 
Practice,  8th  edition  i  \5!k 
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court,  against  the  opinion  of  14  H.  7.  15.  19.     Vide  21  Ass.  p. 
14.  F.  N.  B.  267. 

3.  It  was  resolved,  that  in  the  case  at  bar,  when  he  was  taken  by'Spioj'^*" 
by  Capias  utlagatwriy  which  issued  out  of  the  King's  Bench,  he  viZtf^/uAt  shall 
should  be  in  (a)  execution  for  the  phiintifF  presently  after  his  bcin execn- 
arrest  if  he  would,  although  his  body  be  never  brought  into  pialouff  pre- 
court,  and  although  the  court  do  not  commit  him  in  execution  sently  after  hit 
for  the  party.     Vide  7  H.  6.  6.     Nota  bene,  in  all  cases  when  the  arreit. 
plaintiff  may  have  a  Capias  ad  satisfaciendum^  and  the  party  de- 
fendant is  taken  by  Capias  {b)  pro  fine  (d),  there  the  defendant  is 
in  execution  presently,  if  the  plaintiff  will,  without  any  prayer 
of  the  party.     Also  in  all  cases  whcMi  the  plaintiff  may  have  an  Whnrethe 

execution  presently  hs  Fieri  facias*  althoui^h  he  cannot  have  aca-  piaintiffis  en- 
1  /-f      •      1-     •  I        .•  •  •      '    -.!_  r  titled  to  exe- 

piaSi  nor  does  a  Capias  lie  m  such  action  ;  as  in  assise  with  force  cation  bat 

and  re-disseisin,  &c.  and  the  party  is  taken  by  Capias  pro  Jine^   cannot  have  a 
and  is  committed  at  the  King's  suit,  there  the  plaintiff  may  pray  ^"P*'*»  '^^^^ 
that  he  may  remain  in  execution  for  his  damages,  but  without  Jpon  ca^a$ 
prayer  he  sh;ill  not  be  in  executisn,  although  he  may  have  ex-  proline,  upon 
ccution  by  Fieri  facias.     And  when  the  plaintiff  has  jud<;ment  ^c  plaintiff'* 
and  {c)  surceases  his  time,  so  that  he  cannot  have  present  execu-  shall  remain 
tion  neither  by  Capias  nor  by  Fieri  facias^  8^c.  but  is  put  to  a  in  executioo 
Scire  facias^  there  if  the  defendant  be  taken  by  Capias  (d)  pro  d/^™8  bat 
Jine^  the  plaintiff  may  pray  that  he  may  remain  in  execution  for  not  without 
him,  but  that  shall  not  be  {e)  without  prayer  of  the  party.     See  prayer, 
for  proof  of  these  differences  1 1  H.  7.  15.     13  H.  7.  21.     7  H. 
6.  6.  a.     36  H.  6.  23.     F.  N.  B.  121.  P.    6  E.  4.  4.  a.     2  U.  8.  ^Jr.  ekIs?^ 
Execution  16.    7  H.  4.  4.  b.  &c.     Observe  good  reader  this  case  705. 850.  Yelv, 
well,  and  all   these  books,  for  these  points  touching  execution   19, 20. 1  Roll. 
(which  is  the  life  of  the  law)  are   especially   necessary  to   be  ^^^'^^^riJ^*^ 

known.  Moor,  567. 

Hob.  57, 115. 
Postea,  89.  a.    (6)  Moor,  567.  Brid?.  7.     (c)  Bridg.  7.     17  E.  3. 58.  pi.  44.    (rf)  Moor,  567.    Cr. 
£1. 467.    1  Leon.  263.    Bridg.  7.    Hob.  57.  (je)  Salk.  319.   5  Mod.  200.    Comb.  373. 


(o)  Vid.  as  to  the  Capitu  pro  fine  and  its     i.  p.  53.  and  note  (l).  Mortlake  r.CkarUom, 
abolition  in  actions  of  trespass,  &c.  by  stat.    S  Saund.  193. 
5  W.  &  M.  c.  1 2.  note  (z)  rorter's  case,  vol. 
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F  R  O  S  T'S    CASE. 


Trin.  41  Eliz. 


In  the  Common  Pleas* 


>*<» 


A  CAHAB  uilagatum  was  sued  after  the  year,  and  deKvered  to^  the  sherif  ;  the  *FttOif 

defendant  was  in  custody  of  the  sheriff  at  the  suit  of  another.  One  of  thie  0||*.|.pg  ^^ 

sheriff's  ofiEicers  in  whose  actual  custody  thti  defendant  wat^  refined  to  arratt  Lohoov. 

K  2  Part  V«— 6^  a. 
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him  on  the  sherifTs  warrant,  and  afterward  suffered  the  defendant  to  escape. 
The  party  who  sued  the  Capiat  utlagatum  shall  have  an  action  against  the 
sheriff  for  the  escape,  and  resolved : — 

1,  When  a  man  is  in  custody  of  the  sheriff  by  process  of  law,  and  afterwards 
another  writ  is  delivered  to  the  sheriff  to  arrest  him  who  is  in  custody,  he 
b  presently  in  custody  by  force  of  the  second  writ. 

9.  The  verdict  finding  all  the  specitil  matter  warrants  the  declaration,  which 
alledged  an  arrest  by  the  sheriff  by  force  of  the  said  Capiat  utlagatum, 
3.  Although  the  Capiat  utlagatum  was  sued  afler  the  year,  so  that  the  de- 
fendant could  not  be  in  execution  without  prayer  of  the  party,  yet  Che 
plaintiff  is  prejudiced  by  his  escape. 


1  Leon.  263.      Feost  recovered  debt  and  damases  agfainst  B.  in  the  Common 
isriag.7.  Pleas,  29  Eliz.  and  on  an  Ex  post  capias  the  defendant  was  out- 

lawed, and  after  the  year  the  plaintiff  procured  a  Capias  utlaga^ 
turn  against  him,  and  delivered  it  to  the  Sheriffs  of  Lon\lon. 
And  inat  one  Laborn  one  of  the  Seijeants  of  the  Sheriffs  of 
London  had  arrested  the  said  B.  in  Fleet-street  at  the  suit  of 

A.  ad  respondend'  Sfc.  before  the  Sheriffs ;  Laborn  kept  B.  in  bis 
house,  and  then  Frost  came  to  Laborn  with  the  Sheriff's  warrant 
to  arrest  him  on  the  Capias  utlagat\  which  he  absolutely  refused. 
And  afterwards  the  Sheriffs  suffered  the  said  B.  to  go  at  large ; 
and  on  this  matter  Frost  brought  an  action  on  the  case  against 
the  Sheriffs,  and  supposing  that  the  Sheriffs  arrested  the  said 

B.  by  force  of  the  said  Capias  utlagaf^  and  that  the  Sheriffs 
suffered  him  to  go  at  large:  the  defendants  pleaded,  nonper^ 
misefTini  eum  ire  ad  largum  ;  and  the  jury  found  all  the  special 
matter.     And  judgment  was  given  for  the  plaintiff. 

For,  1.  They  resolved,  that  when  a  man  is  in  the  custody  of 
the  Sheriff  by  process  of  law,  and  afterwards  another  writ  is  de- 
livered to  him  to  arrest  the  body  of  him  who  is  in  his  custody, 
(«)  Cr.  Jac.       presently  he  is  in  his  (a)  custody  by  force  of  the  second  writ  by 
•  486.  judgment  of  law,  although  he  do  not  actually  arrest  him ;  for 

to  what  purpose  should  he  arrest  him  who  is  and  was  before  in 
(6)2  Roll  Rep.  his  custody  ?  (a).  Et  {b)  lex  non  prtecipit  inutilia^  quia  inutilis 
408.  Ant.  31.  a.  labor  sUdtvs  :  and  the  words  of  the  Capias  ad  satisfaciendum  are 
Co/LU.i27.b.  "^^  only,  quod  capiat^  Sfc,  but  quod  salvo  custodial^  Sfc,  Ita  quod 
197.  b.  habeat  corpus^  S^c,     So  that  although  he  cannot  take  him  (whom 

he  has)  in  his  custody,  yet  he  may  safely  keep  him  ;  and  there- 
with agrees,  7  H.  4.  30.  b. 
r  *  89  b.  1        *^'  The  verdict  well  warrants  the  declaration,  for  in  judgment 
^    of  law  it  is  equipollent,  and  amounts  to  as  much  as  if  the  Sheriffs 
had  arrested  the  said  B. 

3.  That  although  the    Capias  utlagat*  was  sued  after  the 
(c)Cr.  E1.467.  year,  so  that  the  oefendant  could  not  be  in  Ic)  execution  with- 

Antea,  88.  5       -^       '  ^  ' 

Mod.  200. 

Salfc.3i9.  Comb.  S85. 

(a)  Acc  per  Holt.  C.  J.   Briiton  v.  Cole,  in  execution  at  the  suit  of  C.  and  then  escapes. 

Comb.  435.  JaekiOH  v.  Humphreys,  1  Salk.  B.  may  maintain  debt  against  the  Sherift'for 

t78.  B11II.N.P:  66.  So  if  a  writ  of  executk>n  the  escape,  although  the  party  wa^  not,^r« 

be  delivered  io  ibe.SberifT  i^nst  N.  at  the  restedrunder  the  writ  at  the  suit  of  fi.  BeiUen 

wta)|:af'S.,  «nd  a  warrant  made  out  thereon,  v.  'SuUon,  I  Boi.  &  Piill.  S4. 

4iiidMbh(  iheTeturn-bf-fo^-writ  A.  IB  lULen 
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out  prayer  of  the  party,  &c.  yet  the  plaintiff  is  prejudiced  by  hi$ 
escape,  for  he  ought  not  to  be  discharged  of  the  imprisonment  ,  .j. 
tHI  he  find  sureties  to  satisfy  him  by  the  statute  of  5  (a)  E.  3.  p\,iu^^' 
cap.  12.    (b) 


(b)  \^id.  ace.  Wo/fy.  Daviton,  1  Salk.  519.    S.  C.  [Comb.  373.  5  Mod.  200.] 


HOE'S    CASE. 


rrin.  42  Eliz. 


In  the  Exchequer. 


A,  HAD  judgment  in  the  K.  B.  to  recover  a  certain  sum  of  money  against   Hob 
JB,,  and  assigned  it  to  the  Queen  with  proviso  to  be  void  on  the  revocation   ^  ^' 
of  the  Barons  of  the  Exchequer  or  any  two  of  them;  judgment  against  p^rj  V.— 89b. 
J7.  was  affirmed  on  error  brought ;  and  on  process  out  of  the  Exchequer 
the  lands  of  B,  were  extended,  and  his  goods  of  the  value  of  the  debt 
assigned  were  seised  by  the  Sheriff^  but  the  writ  was  not  returned.  After  the 
death  of  A,  three  of  the  Barons  revoked  the  assignment,  and  on  the 
executor  of  A.  suing  a  Scire  facias  to  have  execution  of  the  said  sum  of 
money«  &c.  it  was  resolved : 

1.  That  the  execution.for  the  Queen  was  good  as  to  the  goods,  although 
the  writ  was  not  returned.   • 

*  So  on  Fi,fa,  in  the  case  of  a  common  person  the  execution  is  good 
without  a  return  of  the  writ.* 

*  In  Capias  ad  sat,  the  execution  is  good  although  the  writ  be  not  re- 
turned, but  Capias  in  process  must  be  returned.* 

*  But  in  Elegit,  the  writ  must  be  returned,  for  there  the  extent  is  to  be 
made  by  inquest.* 

2.  After  the  execution  had  by  the  Queen  the  revocation  came  too 
late.  * 

*  Goods  sold  by  the  Sheriff  on  a  Capias  utlagatum  shall  be  restored  to  the 
party  on  reversal  of  the  outlawry,  but  a  sale  of  goods  on  a  Fi.fa,  shall  not 
be  avoided  by  a  subsequent  reversal  of  the  judgment."* 

3.  The  power  for  the  Barons  or  any  two  of  them  to  revoke,  if  no  execu- 
tion had  been,  would  have  been  well  performed  by  the  three :  otherwise, 
if  the  clause  of  the  revocation  had  been  by  them  jointly  or  severally.  S.  C. 

.  Moor,  468. 


Between  Clement  Hoe,  executor  of  John  Hoe,  plaintiff,  and  ^^^^  j^^ 
Boulton,  defendant,  the  case  was  such;  John  Hoe,  the  testator,  See  Mr.* 
liad  judgment  to  recover  in  the  King^s  Bench  against  Boulton  Strange's  Ar- 
161.  Ss.  4d.   John  Hoe  assigned  it  by  deed  inrolledto  the  Queen  c«w"ii"' 
in  satisfaction  of  a  debt  due  to  the  Queen  by  him  as  collector  of  Equity. 
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fifteenths,  with  proviso,  that  if  the  Lord  Treasurer  and  Barons 
of  the  Exchequer,  or  any  two  of  them,  because  the  debt  could 
not  be  levied  in  convenient  time,  or  for  any  other  reasonable 
cau«e,  disallowed  of  the  said  assigment,  and  revoked  it  by  writ- 
ing under  their  hands,  then  the  assignment  should  be  void. 

tr  El.  cap.  8.     ^j^ J  afterwards  Boulton  brought  a  writ  of  error  according  to  the 

new  statute,  and  there  judgment  was  affirmed,  and  5/.  ccsts  on 
the  affirmance  of  the  judgment;  and  afterwards  (on  process 
which  is  called  a  writ  of  prerogative  out  of  the  Exchequer  on 
the  said  assignment)  the  lands  of  Boulton  were  extended,  and 

[  •  90  a.  ]    his  goods  which  were  of  value  above  the  said  debt  •assigned  were 
seised  by  the  Sheriff  by  force  of  the  said  writ,  but  the  writ  was 

409  4ia  "^^  returned.     And  afterwards  Periam,  Ewens,  and  Souther- 

ton,  three  of  the  Barons,  revoked  the  assignment  after  the 
testator's  death,  because  the  testator  had  satisfied  the  debt  which 
was  due  to  the  Queen  by  him  as  collector.  And  now  the  plain- 
tiff as  executor  of  J.  Hoe  sued  a  Scire  facias  to  have  execution  of 
the  said  75/.  3s.  4A,  and  5L  costs ;  and  the  said  matter  being 
disclosed  by  special  pleading,  a  demurrer  in  law  was  joined. 
And  in  this  case  three  points  were  resolved. 

lut.Theexecu-       j.  That  the  execution  for  the  Queen  was  good  without  qucs- 

auiiVn^^nhe  ^*^">  ^®  *^  ^^^  goods,  although  the  writ  was  not  returned.  And 
t»rit  is' not  re-  SO  it  is  in  case  of  a  conmion  person,  if  the  Sheriff  by  force  of  a 
tarneU.  ^vrit  of  Fieri  facias  levies  the  debt,  and  delivers  it  to  the  party, 

the  execution  is  good  without  a  return  of  the  writ  (a),  as  it  is  ad- 
judged, 20  H,  6.  24-.  a.  and  21  H.  6.  5.  a.     And  so  was  it  ad- 
judged in  the  Common  Pleas,  Pasch.  23  El.  between  Rook  and 
Wiliimote;  and  Trin.  23  {S3)  El.  between  Mount  and  An- 
drews; and  therewith  agrees,  44  E.  3.  18.     So  if  a  man  be 
(fl)  Cr.  El.  17.    taken  on  a  Capias  ad  {a)  satisfacieudurriy  ih^  execution  is  well 
„  "If'e^f^^  done,  although  the  writ  he  never  returned:  and  the  difference 
H.  7. 14.  a.  b.    1*  apparent  between  Capias  m  process,  and  Capias  ad  satisjacicri' 
?o  H.  7. 1:?.       dum  :  for  if  the  Capias  [h)  in  process  be  not  returned,  the  arrest  is 
Mo.  67!owtn    tortious,  for  there  the  end  of  the  arrest  is  to  the  intent  the  party 
48.  4Co. 67.a!  should  appear  and  answer  the  plaintiff,  but  in  all  writs  ofexecu- 
{h)  2MoH.563.  tions  when  the  Sheriff  alone  does  it,  as  Capias  ad  satisfaciendum^ 
R.  7.'s{S.a.  4     Habere  facias  seisinam^  ov  possessionem^  Fieri  fac\  Liberat\  Sfc, 
Co.  67.  a.  if  the  execution  be  duly  done  it  is  good,  although  the  writ  be  not 

(c)  4  Co.  67.  a.  returned  (b),  for  there  the  plaintiff  has  the  ©fleet  of  the  suit,  and 

no  other  thing,  is  to  be  done  on  his  part  after:  but  in  case  of  (c) 
Elegity  because  there  the  extent  is  to  be  made  by  inquest,  and 
not  by  the  Sheriff  only,  it  ought  to  be  returned,  otherwise  it  is 
nought  worth.  So  by  these  resolutions  in  the  case  at  bar,  and 
hy  the  said  judgments  here  cited,  you  will  learn  the  law,  and 
belter  understand  your  books  in  1^  £.  3.     Scire  facias^  11  H. 


(a)  Acc.  per  Bridgmon,  C.  J.,  Keate  v.  Klop-  justify  under  the  writ,  unless  he  show  it  to  be 

ion,  O.  Bndgm.  478.  Mountenei/  v.  Andrews,  returned,  per  Holt,  C.  J.   Freentan  v.  BUwiit, 

Cro.  Eliz.   237.   per  Holt,  C.  J.   Shirley  v.  Salk.  409.    Com.  Dig.  Pleader  3  M.  24.    But 

Wright,  2  Salk.  700.    Ovial  v.  Vtfjier,  i  balk,  this  is  questioned  by  Mr.  Tidd,  who  takes  the 

318.    Per  Lord  Hardwicke,  Jcanet  v.  Wilkius,  distinction  in  the  text  supra  between  mesne 

1  Vc8.  lp6.Com.  Dig.  RctornF.  Semb.  contra,  and  final   process.      Tidd's    Practice,   107?. 

l^evloewGalliers,  4  B.  Moore  165.  8th  edition. 

(«J  It  has  been  said  that  the  Sheriff  cannot 
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4.  73.  b.  and  (a)  Fulwood's  case  in  the  Fourth  Part  of  my  Ro-  («)4.Co.6r.a. 
ports. 

Note,  reader,  thnt  the  said  judgments  given  in  the  case  of  the 
Fiej'ifaciaSy  where  execution  was  done,  and  no  writ  returned, 
were  given  on  great  reason. 

1.  Because  the  levying  of  the  debt  was  lawful,  and  well  done,  Cro.  Fl.  «08, 
and  the  party  defendant  cannot  resist  the  Sheriff  to  levy  the  ^gg'  ^^g'  j^*^^ 
money.  £06.Sav.  133. 

2.  The  effect  of  the  authority  which  the  Sheriff  had  by  force  Cm.  El.390. 
of  the  Fieri  facias  was  executed.  Show.  i6d. 

3.  The  great  prejudice  that  the  defendant  (whose  goods 
and  chattels  are  sold  by  the  writ  and  process  of  law,  for  the 
satisfaction  of  his  debt)  would  have,  if  the  Sheriff's  not  return- 
ing of  the  writ  should  cause  a  new  execution  to  be  sued  forth 
against  him,  and  leave  the  defendant  to  his  action  against  the 
Sheriff. 

•4.  If  the  sale  of  the  goods,  by  force  of  the  writ,  should  by     [  •  90  b.  ] 
the  non-return  of  the  writ  be  wrongful,  then  the  Sheriff  would 
never  find  buyers  of  the  goods  of  any  defendant  by  force  of  any 
writ  of  execution,  which  would  be  inconvenient,  and  a  gr6at  de- 
Jay  of  execution,  which  are  the  fruit  and  life  of  every  suit,  and 
where  the  words  of  the  writ  of  Fieri  fac^  are,   ita  quod  habeas  Cr.  Car.  530.f 
denar\  S^c.  they  are  but  words  of  command  to   the  Sheriff  to  ^»»ow.  79.281. 
make  return,  which  if  he  do  not,  he  shall  be  amerced;  but  yet 
the  execution  shall  stand  in  force  (c). 

2.  It  was  resolved,  that  after  execution  had  by  the  Queen,  the  2nd.Aftercxc- 

revocation  came  too  late,  for  then  the  Queen  had  had  the  effect   fllVrJI^i!®  **1' 

-1        •  1    I    ^       u'   I  .  >  oi-ation  came 

and  end  ot  the  said  assignment,  and  iliat,  which  was  executory  too  late. 

when  it  was  assigned,  is  now  executed  by  lawful  process  of  law, 

and  therefore  cannot  be  revoked;  for  when  one  has  a  power  of 

(b)  revocation,  yet  if  he  suffers  any  thing  to  be  lawfully  executed  {h)  Dy.  49.  pi. 

by  force  of  it,  as  to  th/it  he  cannot  make  any  revocation :  as  if  a   ^^• 

man  makes  a  letter  of  attorney  to  make  livery,  before  execution 


(c)  That  the  purchaser  may  justify  under  a  1  Brownl.   107.  S.  C.  Yelv.  119.  for  the  de- 

fi*  fa,  whether  the  proceedinc^  be   regular  livery  being  to  the  plain  tiff  himself,  it  is  in  law 

or  not,  vid.  Jeanet  v.   WUkinty  I  Ves.  195.  but  a  bare  delivery  in  specie,  which  ought  to 

Dyer  365.  pi.  S4.     Matthew  Manning's  case,  be  restored  in  specie  again,  and  doth  not  alter 

a   Rep.    96    b.     JDr,   Drury*t  case,    d  Co.  the  property  absohitely,  but  attends  on  the 

] 4).     And  if  the  Sheriff  sell  a  term  under  a  execution  to  be  good  or  bad  as  the  execution 

writ  of  Ji' fa,  which  is  afterwards  set  aside  is;  but  if  there  had  been  a  sale  by  the  Sheriff 

for  irregularity,  and  the  produce  of  the  sale  to  a  stranger  it  had  been  otherwise ;  and  ac- 

directed  to  be  returned  to  the  termor;  the  cordingtothccaseof  J7tirMur#/ v.  J/ayi,  cited 

termor  cannot  maintain  ejectment  to  recover  Vin.  Ab.  Error,  i.  6.  pi.  3.4.    So  if  personal 

his  term  against  the  vendee  under  the  Sheriff^  goods  were  delivered  to  the  party  p^rra/iaiMi^iAf 

Doe  v.   Thome,   I  M.  &  S.  425.    Vid.  ace.  j[;rr/ium  and  «x/^n/um,  upon  the  reversal  of  the 

Ei^re  v.   Woodfino,  Cro.   £liz.  279.    Moore  judgment  he  should  be  restored  to  the  goods 

573.  But  if  the  Sheriff  should  wrongfully  take  themselves.   In  the  case  of  an  outlawry  the  in- 

the  goods  of  another  instead  of  those  of  the  stant  it  is  reversed  it  becomes  mere  waste  paper, 

person  against  whom  the  execution  was  sued  and  the  rights  of  all  the  parties  are  restored 

out,  he  would  acquire  no  title  by  his  wrongful  to  the  same  situation  as  if  no  outlawry  bad 

act,  and  could  therefore  convey  no  title  to  the  taken  place;  St.  Johii*s  College  v.  Murcot,  7 

vendee  under  him.     Farrani  v.  Thompson,  5  T.  R.  264.  and  vid.  Dr,  Drun/*s  case,  8  Cq. 

B.  &  A.  826.  If  the  term  he  exievidLeA  on  elegit  145.  and  a  termor  upon  the  reversal  of  his 

and  judgment  reversed  for  error,  the  term  shall  outlawry  shall  be  restored  to  hu  term,  although 

be  restored;   BathursCs  case,  Dyer  S63.  in  it  has  been  sold  to  the  King.    Eyre  v.  JVowU 

marg.  Goodj/ere  v.  Ince,  Cro.  Jac.  346.  8.  C.  Jine,  Cro.  Eli2.'278. 
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he  may  revoke  it,  but  after  execution  lawfully  had,  it  is  executed, 
i^brsBr^E*'  ^"^  cannot  be  revoked  (d).  Vide  7  (a)  H.  6.  41,  42.  in 
n>r,66. 1  Roll".  Detinue^  where  the  case  was ;  in  Detinue  of  a  statute-merchant 
777, 778. 308.    the  defendant  prayed  garnishment,  the  plaintiflF recovered  against 

the  garnishee  by  erroneous  judgment,  by  force  whereof  the  de- 
fendant delivered  the  statute  to  the  plaintiff  who  had  execution  ; 
and  afterwards  the  garnishee  reversed  the  judgment  in  a  writ  of 
error,    by  which    he  had  restored   all   that  he  lost,  by  that  the 
execution  shall   not  be  avoided  :  but  I  conceive  in  such  case  he 
shall  be  helped  by  Audita  querela.     Vide  7  E.  4.  2.     If  one,  to 
whom  another  is  indebted,  be  outlawed,  and  he  who  is  indebted 
pays  the  money  to  the  Queen,  and  afterwards  the  outlawry  is 
reversed,  now  the  creditor  shall  recover  his  debt  against  him. 
In^ntfawliV*^  So  if  the  goods  of  a  man  (i)  outlawed  be  sold  by  the  Sheriff  on 
sold  by  the       the  writ  ox  Capias  utlagatum^  Sfc.  and  afterwards  the  outlawry  is 
pheriif  on  tiie     reversed  by  writ  of  error,  the  defendant  shall  have  restitution  of 
"cumins  utUea-    ^'^  goods;  but  if  the  Sheriff  by  force  of  a  Fieri  facias  {c)  sell 
turn,  upon  re-     goous,  and  afterwards  the  judgment  is  reversed  by  writ  of  error, 
▼crsalofthe      the  defendant  shall  not  have  restitution  of  his  goods,  but  the 
writ^oferror     Value  of  them  for  which  they  were  sold  ;  and  there  are  two  rea- 
the  defendant   sons  of  this  difference.     1.  If  the  sale  of  the  Sheriff,  by  force  of 
shall  have  res-  a  Fieri  fa(^  should  be   avoided   by  subseauent  reversal  of  the 
goodT"but  iT   judgment,   there  would  be  no  buyer,    and  by  consequence  no 
sold  by  force     execution  done.     2.  In  the  case  of  a  Fieri  facias^  the  sheriff  is 
e^a/f<r»i/flcw*,  compellable  to  make  and  levy  the  debt  of  the  goods,  &c.  of  the 
not  have  resti-  defendant,  and  therefore  it  is  great  reason  that  it  should  stand  ; 
tation,bift shall  but  in  the  case  of  Capias  utlagatum^  the  Sheriff  or  escheator  is 
oflhem^for*"^  not  compellable  to  sell  them,  but  may  keep  them  for  the  King's 
which  they        tise,  and  therewith  agrees,  20  Eliz.     Dyer  (rf),  363.  and  vide  3 
were  sold.        Ed.  3.  51.     Recompeuce  in  value  *on  a  voucher  once  lawfully 
[     91  a»  ]    executed,  shall  not  be  devested  although  the  title  of  the  demand- 
ant to  the  land,   which  he  recovered,  be  afterwards  disaffirmed 
and  evicted. 
3d.  Therevo*  8.  It  was  resolved,  that  the  revocation  by  three,  if  no  execu- 

cation  by  three  tion  had  been  had,  had  been  sufficient;  for  if  three  [e)  revoke, 
tion  had  been  ^^^  ^°  ^^5  ^^^  if  the  words  of  the  clause  of  revocation  had  been 
bad,  would  by  them  jointly  or  severally,  then  two  of  them  could  not  have 
have  been  suf*  ^o\ie  it,  for  that  had  been  neither  jointly  nor  severally.  And 
^*^"  ■  therewith  agrees  36  H.  8.    Dyer  61,   62.  &  27  H.  8.     And  so 

note  a  good  (f)  difference. 

r6)  Cr.  El.  ?70.  278.  Moor,  270.  1  Roll.  778.  Dy.  223.  pi.  26.  (c)  1  Roll.  778.  Dy.  363.  pi,  24.  Mo. 
d73.  Jenk.  Cent.  264.  2  Leon.  92.'  3  Leon.  B9,  90.  Godb.  27,  28.  Yelv.  180.  Goldsb.  10,5,  104. 
Cr.  Eliz.  278.  Cr.  Jac.  246.  Regist.  Jiidic*.  24.  a.  {d)  Dyer,  363.  pi.  2 J.  {e)  Cr.  Jac.  254.  1  Roll. 
528.  (/)Co.  Lit,  181.  b.  1  Roll.  329,  Yelv.  26,  26.  Noy,  47.  HntL  127.  1  Roll.  Rep.  399.  2  Inst. 
38.   27H.8.6.  b.    1  Co.  92.  a.    Dy.  62.  pi.  3^i:.    2  Roll.  Rep.  101.  3  BaUtr.  210. 


(d)  Vid.  Vin.  Ab.  Countermand  a.    Vivian  v.  Wilde^  2  Brownl.  290. 
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SlEMAYNE'S    CASE, 

Mich.  2.    Jac.  1. 
In  the  King's  Bench. 


Resolved  : — 1.  The  house  of  every  ope  is  his  castle,  and  if.thieves  come  fo  a  Semayhe 
man's  house  to  rob  or  murder,  and  the  owner  or  his  servants  kill  any  of  ^       *'' 
the  thieves  in  defence  of  himself  and  his  house,  it  is  no  felony  and  he  shall  Part.  V.— 91a, 
Iqse  nothing. 

2.  Where  any  house  is  recovered  by  any  real  action,  or  by  Eject,  firnue^  the 
Sheriff  may  break  the  house  and  deliver  the  seisin  or  possession. 

3.  In  all  cases  where  the  King  is  party,  the  Sheriff  may  break  the  house, 
either  to  arrest  or  do  other  execution  of  the  King's  process,  if  he  cannot 
otherwise  enter.  But  he  ought  first  to  signify  the  cause  of  his  coming,  and 
make  request  to  open  the  doors. 

4.  Where  the  door  b  open  the  Sheriff  may  enter,  and  do  execution 
at  the  suit  of  a  subject,  and  so  also  in  such  case  may  the  lord,  and  distrain 
for  his  rent  or  service. 

It  is  not  lawful  for  the  Sheriff,  on  request  made  and  denial,  at  the  suit  of 
a  common  person,  to  break  the  defendant's  house,  tcU,  to  execute  any  pro- 
cess at  the  suit  of  a  subject. 

5.  The  house  of  any  one  is  only  a  privilege  for  himself,  and  does  not  ex- 
tend to  protect  any  person  who  flies  to  his  house,  or  the  goods  of  any  other 
which  are  brought  there,  to  prevent  a  lawful  execution  and  to  escape  the 
process  of  the  law :  in  such  cases  after  request  and  denial,  the  Sheriff  may 
break  the  house. 

6.  If  the  Sheriff  might  break  open  the  door  to  execute  civil  process,  yet  it 
must  be  after  request  made. 

7.  The  allegation  prtemisorum  non  igndrus  is  not  sufficient,  where  notice  is 
material.  S.  C.  [Moor,  668.  Ydv.  28.  Cro.  Eliz.  908.]  Vide  the 
Entry,  Co.  Ent.  12.  pi.  11. 


In  an  action  on  the  case  by  Peter  Semnyne,  plaintiff,  and  Richard 
Gresham,  defendant,  the  case  was  such ;  the  defendant  and  one 
George  Berisford  were  joint-tenants  of  a  house  in  Black  friars 
in  London  for  years.  George  Berisford  acknowledged  a  recog- 
nizance in  the  nature  of  a  statute-staple  to  the  plaintiff,  and 
being  possessed  of  divers  goods  in  the  said  house  died,  by  which 
the  defendant  was  possessed  of  the  house  by  survivorship,  in 
which  the  goods  continued  and  remained  ^  the  plaintiff*  sued  pro- 
cess of  cxteut  on  the  statute  to  tiie  Sheriffs  of  London ;  the 
Sheriffs  returned  the  conusor  dead,  on  which  the  plaintiffhad 
anotlier  writ  to  extend  all  the  lands  which  he  had  at  the  time  of 
the  statute  acknowledged^  or  at  any  time  after,  and  all  his  goods 
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(a)  Br.  Preto-  inr  the  King's  Bench,  without  mentioning  nan  (a)  omittaspropf 
fogJBnFVan..  ^%w^^  libetiaf  /  yet  forasmuch  as  the  K.  is  party,  the  writ  of 
chise  18.  Br.  itself  is  noTi  omittas  propf  aliquam  libertaf^  9  E.  4;.  9.  (e)  for 
Proems,  102.  felony  (6)  or  suspicion  of  felony,  the  K.'s  officer  may  break  (f) 
^\\t  t\T^^  the  house  to  apprehend  the  felon,  and  that  for  two  reasons :  1. 
(6)  13  E.  4. 9.  For  the  commonwealth,  for  it  is  for  the  commonwealth  to  appre- 
a.  Fitz.  Bar.  hend  felons.  2.  In  every  felony  the  King  has  interest,  and  where 
177.  1  Bnlstr.  ^'*®  ^^^fi  bas  interest  the  writ  is  non  omittas  propter  aliquam  liber- 
146.  %  Bulstr.  ia>tem ,-  and  so  the  liberty  or  privilege  of  a  house  doth  not  hold 
^^*  against  the  King. 

4.  In  all  cases  when  the  door  is  {c)  open  the  Sheriff  may  enter 
4th.  If  the  door  the  house,  and  do  execut.  at  the  suit  of  any  subject,  either  of  the 
"hedff'may  en-  "^^^^^  ^^  of  the  goods  (g)  ;  and  so  may  the  lord  in  such  case  en- 
ter the  house,  ter  the  house  (d)  and  distrain  for*  his  i*ent  or  service,  38  H.  6. 
anddoexeciu  26.  a.  8  E.  2.  Distr.  21  &  33  E.  3.  Avow.  256.  the  lord  may 
of  thV subject!  di®^™"  1"  tbe  house,  although  lands  are  also  held  in  which  he 

may  distrain.  Vide  29  {e)  Ass.  49  But  the  great  question  in 
(«)  1  Brown,  ^his  case  was,  if  by  force  of  a  Capias  or  Fieri  facias  at  the  suit  of 
50.  Cr.  Jac.  the  party  the  Sheriff  after  request  made  to  open  the  door,  and 
WBr  Tres-     ^^"'^1  made,  might  break  the  defendant's  house  to  do  execut.  if 

fass,  2$6.  Br.    the.door  be  not  opened.     And  it  was  objected,  that  the  Sheriff 
ssue,  «6.  might  well  do  it  for  divers  causes :  1.  Because  it  is  by  process  of 

801  5«.^u?'  ^^^ '  *"^  ^'  ^^  **'^»  ^^^^  ^^  would  be  granted  on  the  other  side, 
Assise,  286.  that  a  house  is  not  a  liberty,  for  if  a  Fieri fac.  or  n  Capias  be 
Lncdf,  J90.       awarded  to  the  Sher.  at  the  suit  of  a  common  person,  and  he 

makes  a  mandate  to  the  Bailiff  of  a  liberty  who  has  return  of 

writs,  who  nullum  dedit  respons.  in  that  case  another  writ  shall 

issue  with  nofi  omittas  propter  aliquam  libertaf  (h);  yet  it  will  be 

Cro.Jac.555.    gajj  q^  ^j^g  other  side  that  he  shall  not  break  the  defendant's 

house,  as  he  shall  do  of  another  liberty ;  for  whereas  in  the  coun- 
ty of  Suffolk  there  are  two  liberties,  one  of  St.  Edmund  Burj'^, 
and  the  other  of  St.  Etheldred  of  Ely,  suppose  a  Capias  comes 
at  the  suit  of  A.  to  the  Sheriff  of  Su&blk  to  arrest  the  body  of  B. 
the  Sheriff  makes  a  mandate  to  the  Bailiff  of  the  liberty  of  St 
Etheldred,  who  makes  no  answer,  in  that  case  the  plaintiff  shall 
have  a  writ  of  Non  omittas^  and  by  force  thereof  he  may  arres^t 
the  defend,  within  the  liberty  of  Bury,  although  no  default  was 
in  him:  2.  Admitting  it  be  a  liberty,  the  defendant  himself  shall 
[  •  92  b.  ]    never  take  advantage  of  a  liberty  :  as  •if  the  Bailiff  of  a  liberty 

(e)  Vid.  Gilb.  C.  B.  37,  28.  trance  at  the  inner  doors  before  they  are 

(r)  Ace.   1  Hale,  P.  C.  583.  but  Hawkins  broken  open.     Hutchimon  v.  Birch,  4  Taunt, 

says,  it  seems  the  better  opinion  at  this  day  619.    And  if  the  Sherifi's  officers  enter  the 

that  no  one  can  justify  the  breaking  open  outer  house,  the  outer  door  being  open,  and  the 

doors,  in  order  to  apprehend  one  who  lies  owner  lock  them  in,  the  Sheriff  may  justify 

under  a  probable  suspicion  only.  Hawk.  P.  C.  breaking  open  the  outer  door  for  setting  them 

B  2.  chap.  14.  f  7.  at  liberty.      White  v.    Wiltshire,    2   Uolle*s 

(o)  When  the  officers  are  once  in  the  house  Rep.  138. 
they  may  break  open  any  inner  doors  or  trunks        (h)  By  the  long-established  and  recognized 

for  executing  the  writ.    Foster  320.    Lee  v.  practice  of  the  Court  of  K.  B.  a  non  omittas 

Gtttuellf  Cowrp.  1.  S.  C.  Lofl.  374.    Asiley  v.  writ  may  be  issued  in  the  first  instance  with- 

Pindar^  Cowp.  7.    Ratcliffe  v.  Burton,  3  Bos.  out  suing  out  a  previous  writ  and  waiting  for 

&  Pull.  S23.    So  also  It  the  outer  door  is  the   Sheriff's  return  of  mandavi  hatlivo  qui 

open,  the   officer  may  enter  forcibly,  either  nullum  dedit  responsum,    Carrett  v.  Smalipage, 

through  an  inner  door  or  window.    Lloyd  v.  9  East,  330.    Tidd's  Practice,  8th  edition^ 

SandUands,  8  TaunU  250.  S.  C.  2  B.  Moore  146.  1062. 
S07«'  And  the  officer  need  not  demand  en* 
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be  def.  in  any  action,  and  process  of  Caj^  or  Fieri  fac^  comes  to 
the    Sher.   against  him,  the  Sheriff  shall  execute  the  process 
against  him ;  for  a  liberty  is  always  for  the  benefit  of  a  stranger 
to  the  action.     3.  For  necessity  the  Sheriff  shall  break  the  de- 
fendant's house  after  such  denial  as  is  aforesaid,  for  at  the  com- 
mon law  a  man  should  not  have  any  cxecut.  for  debt,  but  only  of 
the  defendant's  goods.     Suppose  then  the  def.  would  keep  all 
his  ^oods  in  his  house,  and  so  the  def.  himself  by  his  own  act 
would  prevent  not  only  the  pi.  of  his  just  and  true  debt,  but 
there  would  also  be  a  great  imputation  to  the  law,  that  there 
should  be  so  great  a  defect  in  it,  that  in  such  case  the  pi.  by  such 
shift  without  any  default  in  him  should  be  barred  of  his  execut. 
And  the  book  in  18  E.  2.  (a)  Execut.  252.  was  cited  to  prove  it  (a)  Yelv.^^9. 
where  it  is  said,  that  it  is  not  lawful  for  any  one  to  disturb  the  ^^^^9  9^-  fa- 
King's  officer,  who  comes  to  execute  the  K.'s  process;  for  if  a  cr!*EL^*^. 
man  might  stand  out  in  such  manner,  a  man  would  never  have  O.  Benl.  m. 
execution,  but  there  it  appears  (as  has  been  said)  that  there  ought  See  is  E.  4. 4. 
to  be  request  made  before  the  SheriflF  breaks  the  house.     4.  It  ^^^    ' 
was  said,  that  the  Sheriffs  were  officers  of  great  authority,  in 
whom  the  law  reposed  great  trust  and  confidence,  and  are  to  be 
of  sufficiency  to  answer  for  all  wrongs  which  should  be  done ; 
and  they  had  custodiam  comitaf^  and  therefore  ft  should  not  be 
presumed  that  they  would  abuse  the  house  of  any  one  by  colour 
of  doing  their  office  in  execution  of  the  King's  writs  against  the 
duty  of  their  office,  and  their  oath  also  :  but  it  was  resolved,  Bat  he  cannot 
that  it  is  not  lawful  for  the  Sher.  (on  request  made  and  denial)  anTrefusja*' 
at  the  suit  of  a  {b)  common  person,  to  break  the  defendant's  break  the  de^ 
house,  sc.  to  execute  any  process  at  the  suit  of  any  subject ;  for  ''endanfa 
thence  would  follow  great  inconvenience  that  men  as  well  in  the    **"**' 
night  {c)  as  in  the  day  should  have  their  houses  (which  are  their 
castles)  broke,  by  colour  whereof  great  damage  and  mischief  (i)iJone«,499» 
mi&rht  ensue;  for  by  colour  thereof,  on  any  feiffned  suit,  the  f?®*?^'?^"^' 
house  of  any  man  at  any  time  might  be  broke  when  the  deiend-  i46.  Cr.  Jac. 
ant  might  be  arrested  elsewhere,  and  so  men  would  not  be  in  556.  O.  Benl. 
safety  or  quiet  in  their  own  houses?  And  although  the  Sheriff  J^*  jj^)^^ 
be  an  officer  of  great  authority  and  trust,  yet  it  appears  by  9xpe-  Dyer.  36.  pi. ' 
rience,  that  the  King's  writs  are  served  by  bailiffs,  persons  of  ♦!•  Moor.  668. 
little  or  no  value  :  and  it  is  not  to  be  presumed,  that  all  the  sub-  53^,    cVf^L 
stanbe  a  man  has  in  his  house,  nor  that  a  man  would  lose  his  li-  908,909.  Yelv. 
berty,  which  is  so  inestimable,  if  he  has  sufficient  to  satisfy  his  *^-  Hob.  62. 
debt.     And  all  the  said  books,  which  prove,  that  when  the  pro-  4  Leoo.^ii. 
cess  concerns  the  King,  that  the  Sheriff  may  break  the  house,  11  Co.  82. 
imply  that  at  the  suit  of  the  party,  the  house  may  not  be  broken:  Ji^^^fi*' 
otherwise  the  addition  (at  the  suit  of  the  King)  would  be  frivo-  q^.  Exccnt.* 
lous.     And  with  this  resolution  agrees  the  book  in  [d)  13  E.  4.  100  Br.  lVe»- 
9.  and  the  express  difference  .there  taken  between  the  case  of  fe-  P^g  ^'^ 
lony,  which  (as  has  been  said)  concerns  the  commonwealth,  and  cr.  Jacaeo. ' 
the  suit  *of  any  subject,  which  is  for  the  particular  interest  of   [  *  93  a.  ] 
the  party,  as  there  it  is  said  in  {e)  18  El.  4.  4.  a.  by  Littleton  and  486.  Jenk. 
all  his  companions  it  is  resolved,  that  the  Sheriff  cannot  break  H*^e»/pL  cor. 
the  defendant's  house  by  force  of  a  Fieri  facias^  but  he  is  a  tres-  45.  bwcn«6S. 
passer  by  the  breakinir,  and  yet  the  execution  which  he  then  (d)  13  £.4^4  a* 

FStx.  Bar.  110.    4  Inst.  177.    (e)  Cr.  Eliz.  909.  Yelv.  29.  Br.  Ex(fecution,  100.  Br.Tre8p.i59b. 
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doth  in  the  house  is  good.  And  it  was  said,  that  the  said 
(a)  18  E.  J.  book  of  (a)  18  E,  2.  was  but  a  short  note,  and  not  any  case 
Yelv.  99.  judicially  adjudged^  and  it  doth  not  appear  at  whose  suit  the 
Moor  668.  Cr.  case  is  intended,  but  it  is  an  observation  or  collection  (as  it 
oi'T^«^h^o'  s^"^^)  ^f  ^^^  reporter.  And  if  it  be  intended  of  a  Qiio  Lb)  minus 
Beol.  itfi.  '  or  other  action  in  which  the  King  is  party,  or  is  to  have  be- 
nefit, the  book  is  good  law. 
5th  But  the  5.  It  was  resolved,  that  the  house  of  any  one  is  not  a  castle 

privilege  does    or  privileffe  but  for  himself,  and  shall  not  extend  to  protect  any 

not  extend  to     ,  .  *^  '^        i       /i.        .      i  •     i  •  i        !•  i 

protect  any  \P)  person  who  flies  to  Ills  house,  or  the  goods  ot  any  other 
person  who  which  are  brought  and  conveyed  into  his  house,  to  prevent  a 
hcM»eVf  an-  lawful  execution,  and  to  escape  the  ordinary  process  of  law ; 
other,  or  to  the  for  the  privilege  of  his  house  extends  only  to  hitn  and  his  fa- 
goods  of  any  mily,  and  to  nis  own  proper  goods,  or  to  those  which  are  law- 
are^bruiight  ^'^"X  *"^  without  fraud  and  covin  there  ;  and  tlierefore  in  such 
there  to  pre-  cases  after  denial  on  request  made,  the  Sheriff  may  break  the 
▼entexecu-  house  (i) ;  and  that  is  proved  by  the  stat.  of  West.  1.  c.  (cl)  17. 
such' cases aAe°  ^7  ^'^ich  it  is  declared,  that  the  Sheriff  may  break  a  house 
req  nest  and  de-  or  castle  to  make  replevin,  when  thc^  goods  of  another  w*hich 
Dial,  the  sheriff  j^g  Yi2ls  distrained  are  by  him  conveyed  to  his  house  or  castle, 
house.  to  prevent  the  owner  to  have  a  replevin  of  his  goods :  which 

act  is  but  an  affirmance  of  the  common  law  in  such  points. 
(6)  Plow.  eo8.  ^"t  ^^  appears  there,  that  before  the  Sheriff  in  such  case  breaks 
a.  f  Show.  87.  the  house,  he  ought  to  demand  the  goods  to  be  delivered  to  him 
XO  Cr.  Car.      f^j.  ^^g  words  of  the  statute  are.  After  that  the  cattle  shall  be 

solemnly  demanded  by  the  Sheriff's,  &c. 

6.  It  was  resolved,  admitting  that  the  Sheriff  after  denial 
riffmieht  "^ade  might  have  broke  the  house,  as  the  plaintiff's  counsel 
break  open  the  pretend  he  might,  then  it  follows  that  he  has  not  done  his  (e) 
doortoexecQte  duty,  for  it  dotn  not  appear,  that  he  made  any  request  to  open 
y«»Vit'^iniwt"be  ^^  ^^^^  of  the  house.  Also  the  defendant,  as  this  case  is,  has 
after  request  done  that  which  he  might  well  do  by  the  law,  sciU  to  shut  the 
■**^®'    *  door  of  his  own  house. 

Lastly,  the  general  allegation  {/ ),  pramisorum  non  ignarusy  was 
7th.ThealIefpi-  not  sufficient  in  this  case  where  the  notice  of  the  premises  is 
tion  pramiio-  g^  material ;  but  in  this  case  it  ought  to  have  been  certainly, 
nirisnotsuffi-  &nd  directly  alledged ;  for  without  notice  of  the  process  of  law, 

dent  where 

notice  is  so  material,   (d)  2  Inst.  192, 193, 194.  {e)  Stile,  447.    (/)  Hard.  2. 


(i)  Vid.  Foster,  520.    **  The  Sheriff  finding  entering  the   house  (the  outer  door  being 

*'  the  door  open  may  enter  the  house  of  a  open)  in  order  to  seek  for  him,  for  the  pur- 

**  stranger,  and  is  justified  if  the  defendant's  pose  of  rendering  him,  without  averring  that 

**  goods  are  in  it,  but  it  is  at  his  own  risk,"  the  principal  was  in  the  hoUse  at  the  time,  for 

per  Gibbs,  C.  J.    Cooke  v.  j9tr/,  5  Taunt.  770.  tliere  is  no  difference  between  a  house  of  which 

S.  C.  1  Marsh.  559,  So  also  where  he  enters  a  man  is  solely  possessed  and  a  house  in  which 

in  search  of  the  defendant,  it  is  at  his  own  risk  he  resides  by  the  consent  of  another;  Sheere  v. 

if  the  defendant  18  not  there,  therefore  in  tres-  J^rooitrj,  2  H.  Black.  120.    In  all  these  cases 

pass  a^nst  him  for  breaking  and  entering  the  the  outer  door  was  open,  in  order  to  justify 

plaintiff's  house;  a  plea  averring  that  he  sus-  the  breaking  the  outer  door ;  after  denial  on 

pected  and  believed  that  the  defendant  was  request  made  to  take  a  person  or  goods  in  the 

there  without  averring  that  the  defendant  ac-  house  of  a  stranger,  it  must  be  understood 

tually  was  in  the  house,  is  bad.  Johnson  y, Leigh,  either  that  the  person  upon  a  punuit  taketh 

6  Taunt  247.  S.  C.  1  Marsh.  S65.  But  when  refuge  in  the  house  of  another,  Foster,  320» 

the  principal  resides  in  the  house  of  a  stranger  or  the  goods  must  be  there,  of  fraud  and  covin 

tile  bail  above  may  justify  the  breaking  and  to  prevent  the  execution.    Vid.  text  supra. 
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and  of  the  coming  of  the  Sheriff  with  the  jury  to  execute  it,  the 
shutting  of  the  door  of  his  own  house  was  lawful.  And  judg- 
ment was  given  against  the  plaiutiS. 


BA  RWICK'S    CASE. 

Trin.  39  Eliz. 
In  the  Exchequer. 


The  Queen  by  letters  patent  made  a  demise  for  lives  in  consideration  of  the    Barwick'i 
surrender  of  a  former  lease  also  made  by  letters  patent,  at  the  time  of  the    p  ffir  _«-  ^ 
grant  last  made,  the  patentee  had  made  several  assignments  and  demises  of 
the  premises.    Held  the  demise  for  lives  is  void. 

A  lease  by  the  Queen  in  consideration  of  the  surrender  of  all  the  lessee's 
estate  is  void,  where  the  lessee  has  previously  demised  part. 
If  the  consideration,  be  it  executory  or  executed,  or  be  it  on  record  or  not 
on  record,  be  not  truly  performed,  or  if  prejudice  may  accrue  to  the 
Queen  by  reason  of  non-performance  of  it,  the  letters  patent  are  void. 
If  a  demise  be  made  habendum  from  the  day  of  the  making,  the  day  is  ex- 
cluded. 

An  estate  of  freehold  cannot  commence  in  futuroy  but  a  lease  for  years 
may. 

If  a.  man  makes  a  lease  for  years  to  A,  and  B,  the  remainder  for  life  to  C, 
he  ought  to  make  livery  to  A,  and  B,  before  their  entry ;  by  such  livery  C 
shall  take  a  present  estate  for  life  by  way  of  remainder. 
•Livery  made  to  one  of  two  joint  attomies  in  the  name  of  both  is  not 
good,  but  livery  to  one  of  two  joint  lessees  for  years  in  the  name  of  both  is 
good,  and  supports  a  remainder  for  life.* 

*Livery  cannot  be  made  to  one  in  the  name  of  him,  and  of  another  who 
is  absent,  whereby  an  estate  of  freehold  shall  pass  to  him  who  is  absent 
without  deed.*  S.  C.    Moor,  395. 


In  an  information  of  intrusion  into  a  house  and  certain  lands  in  oa!^68*^^f  ^^ 
Sutton-in-Galtrcs,  in  the  county  of  York,  against  Peter  Barwick  Koii.  Rep.srs. 
and  others,  the  case  was  such  :  E.  6.  by  his  letters  patent,   19  3Keb.  414. 
Maii  anno  4.  demised  the  manor  of  Sutton,   whereof,  8cc.  to  Hanir!  499 
Thomas  Tirrii  for  21  years:  and  afterwards  Queen  Elizabeth  Lane,  11. 
having  the  reversion,  by  her  letters  patent  11  Maii  in  the  10th 
year  of  her  reign,  reciting  the  said  lease,  demised  the  said  manor 
to  Humphrey  Barwick  for  21  years  in  reversion:  Humphrey 
Barwick  2  Augusti   10  Eliz.  in  indenture  granted  to  one  Story 
a  liouse  and  croft  parcel  of  the  said  manor,  from  the  feast  of  St. 
Michael  I597j  for  21  years,  and  20  Maii  16  Eliz.  demised  to 
Jphn  Ragget  another  parcel  of  the  said  manor  for  21  years^ 
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from  the  said  feast  of.  St  Michael;  and  another  deoiisc  of  ano- 
ther parcel  to  William  Simpson  for  the  like  term.     And  after- 
wards Queen  EHz.  21  Nov.  anno  23.  by  her  letters  patent  (re- 
(a)  Cr.  Car,       citing  (a)  the  said  lease  to  Humphrey  Barwick)  pro  8f  in  consi- 
?6^^'6odb  A4»     deratione  sursum  {b)  redditionis  totivs  status^  tituli^  termir^  annor* 
•  '      '   4f  inter esse^  de  8^  in  premiss,  per  pried'  lit  eras  paten'  eidem  Hum-- 

Jrido  concess,  demised  and  granted  the  said  manor  to  the  said 
Humphrey  for  21  years,  whereas  in  truth  the  said  Humphrey 
had  not  surrendered  all  the  said  term  granted  to  him,  for  he 
had  made  divers  as^^ignments  and  demises,  as  is  aforesaid.  And 
afterwards  Queen  Eliz.  28  Jtdii  anno  26.  in  consideration  of  the 
surrender  of  the  said  letters  patent  de  anno  23  Eliz.  nnd  of  all 
the  estate,  term,  and  interest  by  them  demised  and  granted,  de- 
mised and  granted  the  said  manor  to  the  said  Humphrey,  habend' 
(c)  AleiD,r7.      a  (c)  die  confection'  earund!  literar'  patent ^  for  the  lives  of  three 

.ptb^rs. and. the  survivor  of  them:  and  under  this  latter  demise 

£.^.  94  a*  ]    the  defendant  ^claimed.    And  whether  this  latter  lease  was  good 

'  or  not,  rwas-^e  question.    And  after  many  arguments  at  bar  and 

beach  judei9ept  was   given  by  Sir  William   Periam,    Chief 

Baton,  andiihe  w^hole  court  of  Exchequer  for  the  Queen.    And 

in  this  case  tiyo  points  were  resolved, 

IttTheconsi.       j^  Inasmuch  as  , the  valuable  and  material  consideration  of 

letters  patent    ^be  said  letters  patent  for  three  lives  being  false,  and  thereby 

being  false,        tbeQuecD  deceived,  by  oonseqi^eace.the  said  lease  for  three  lives 

tbre'e  Hves'is      ^'^'^  void ;  for  the  consideration  was,  that  the  said  lease  should 

void.  be  surrendered,  and  ip  truth  the  former  lease  was  void ;  so  the 

cause  and  motive  of  .inaking  the  leai^e  was  false;  and  therefore 
p^ii  o  ^be  said  later  lease  made  on  such  consideration  was  void  also. 

273.  Davis,  40.  And  the  former  lease  de  anno  23.  was  void,  because  it  was  made 
a.  1  Co.  43.  b.  in  consideration  of  the  surrender  of  all  the  estate,  term,  and 
7?.*io/*n2.  interest  demised  by  the  letters  patent  deanno  10  Eliz,  whereas 
Hard.  499.  *  in  truth  all  the  estate  was  not  suFrendered ;  for  he  made  divers 
Hob.  «04. 230.  demises  and  grants  of  certain  parcels  of  the  said  manor  before, 
Hau?7.^^*        ^^^  ^^^^  might  be  very  .mischievous  to  the  Queen,  for  her  lessee 

might  demise  all  the  land  to  him  demised,  saving  a  small  parcel, 
2  Roll.  Rep.       and  for  a  small  term  in  reversion,  and  after  surrender  to  the 
273.  *       *       Queen,  and  take  a  new  lease  with  reservation  of  rent,  and  condi- 
tion of  re-entry;  and  in  that  case  neither  the  new  rent,  nor  the 
condition  would  extend  to  the  estates  and  interests  derived  out 
If  the  consU       of  the  first  lease.     And  it  is  a  maxim,  that  if  the  consideration 
is^^rUiebeiie-   ^^^i^h  is  for  the  benefit  of  the  Queen,  be  it  executed,  or  execu- 
fitofUieqneeo,  tory,  or  be  it  on  record  or  not  on  record,  be  not  true  or  not  duly 
be  it  executed   performed,  or  if  prejudice  may  accrue  to  the  Q.  by  reason  of 
•n  record^oir'     noo-performance  of  it,  the  letters  patent  are  void  (a).     And  in 
not,  be  not        the  case  at  bar  it  was  for  the  advantage  and  benefit  of  the  Queen 
,  true  or  not        that  the  whole  former  term  de  anno  10  Eliz.  should  be  sur- 
ed/&c.the        rendered  according  to  the  express  consideration,  to  the  intent 
letters  patent     that  the  rent,  and  condition  reserved  on  the  new  lease  de  anno 
are  void.  ^s.  should  extend  to  all  the  land  demised  according  to  the  pur- 

By.  352.  pi.  26.    Garth.  351. 


■  ■ 

(▲}  But  a  comiderati^n  pereonal^paat  as  .Kinff»  though  it  be /Use,  vitiates  «ot  the  graat. 
that  he  hath  done  service  or  paid  lOO/.  to  the    UoBand  v.  Fifhdr^  0^^ridgiii.-tiai. 
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port  and  true  intention  of  the  said  letters  patent  Also  when 
the  Queen  made  the  lease  for  three  lives  in  consideration  of  the 
surrender  of  the  said  lea^e  de  anrw  23,  which  le^se  was  void, 
thence  it  follows  that  the  rlemise*  made  in  considerntion  of  that 
surrender  was  void  also,  because  the  Q.  was  deceived  in  the 
consideration  of  her  demise ;  fur  tlie  surrender  of  the  fanner 
term  was  a  principal  motive  to  induce  the  Queen  to  make  a  new 
lease,  and  perhaps  to  mitigate  her  Bne;  which  consideration  being 
valuable  and  material,  ought  to  be  truly  and  duly  performed  (a-),  ^nd.  The  de- 

2,  It  was  resolved,  that  when   the  Queen   2S  Julii  anno  26.  miseoftbe 
demised  the  said  manor  to  Humph,  Barwick,  habend'  sibi  a  die  "»»"<>»•  htibcn- 
confection\  earund*  liierar^  patentium^  that  the  said  28tb  day  of  ^^y  ©f i^kioj 
July  itself  is  without  question  excluded,  and  that  the  demise  theletterK 
♦cannot  begin,  nor  the  lessee  enter,  before  the  29th  of  July,  for    [  *  94  b.  ] 
this  (a)  [a]  or  [ai]  est  dictio  signi/icativa  primi  termini^  a  quo^  sicut  ''f^j"*'.!*'  I 
dktio  (usque)  termini  ad  quern ,-  4*  [a]  vel[ab]  accipitur  exclusive*  of  the  niallng. 

S.  It  was  resolved,  that  an  estate  of  freehold  could  not  by  the  3d.  An  estate, 
common  law  begin  (i)  in  fnturo^  but  ought  to  take  effect  pre-  ^o,^ii5*n  ^/ k 
sently  in  possession,  reversion,  or  remainder.  And  the  difference  the  common 
is  between  a  lease  for  life,  and  a  lease  for  years :  for  a  lease  for  i^w  bejdn  in 
year,  may  hegm.injutwo,  bat  not  a  lease  L  life.     As  if  a  man  4te  of°il«- 
makes  a  lease  for  years  to  begin  at  Michaelmas  next  ensuing,  it  for  years. 
is  good;  but  if  a  man  makes  a  lease  tor  life  to  begin  at  Michael* 
mas,  it  is  void ;  and  the  reason  and  causes  of  this  difference  arc; 
1.  Because  a  lease  for  years  may  be  made  without  livery  of  seisin ;  Antca,  i.  a.  b. 
but  so  cannot  an  estate  of  freehc^d  without  livery,  either  in  fact  ^\'^^,>  "^fs j''* 
or  in  law:  and  therefore  when  a  man  makes  a  lease  for  life  to  (v.  Car.' 94. 
begin  at  a  future  day,  lie  cannot  make  present  livery  to  a  Moor,  75.). 
future  estate;  and  therefore  in  such  oase  nothing  passes:  and  it  ^g^^^^^^l^l] 
was  said,  that  letters  patent  under  the  great  seal  amount  to  a  88i!cr/El.S9. 
livery  in  law ;  and  therefore  bv  letters  patent  a  lease  cannot  be  254,  Z5b.  450. 
made  for  life  to  (c)  begin  at  a  day  to  come.     2.  If  any  freehold  "g^fcr.  cir!"' 
should  pass  pressenily  by  the  letters  patent  from  a  day  to  come,  m7,  548.  Cr. 
then  the  Queen  in  the  mean  time  would  have  a  f  particular  inte-  Jao.376.565. 
rest  and  term  without  any  (d)  donor  or  lessor,  which  would  be  Gcd!)!^^66.4M. 
ngainst  the  rules  of  the  law.    But  no  such  consequent  will  follow  1  Uoii.  Rep. 
in  the  case  of  a  lease  for  years;  and  therefore  it  was  resolved  in  l^o*l^?*i?g* 
the  case  at  bar,  that  the  lease  for  three  lives  was  void  (c)  because  ^^y\  4  \^,*u\\,  s. 

Co.  Lit.  48.  b. 
2X7.  a.  11  Co.  77.  a.  78.  a.  2  RolL  10.  66.  Br.  Patent,  29.  2  Biihtr.  272,  273,  374,  «75.  30.J. 
Hob.  171.  Palm.  29,  SO.  BrWg.  103, 109.  2  Brownl.  299,  300.  Hrtl.  23.  2  Co.  55.  a.  3  Co.  3.  20. 
(tf)  Cr.  Jac.  153.  563.   Cr.  Car.  94.  388.    f  P^'**'-  '^^  ^-  ^0^-    W  Palm.  30. 


(b)  Vid.  notes  (z.  2.)  (a.  3.)  case  of  Alton  "  is  all  one,  and  nothing  is  more  usual  in  nU 
Woods,  vol.  1.  p.  109.  **  the  courts  of  law  at  Westminster,  both  in 

(c)  Lord  Ellesmere  observes  upon  this  re-  "  the  case  of  the  King  and  in  the  case  of  coin- 
solution  in  his  observations,  page  17,  ''It  is  "  mon  persons,  for  the  judges  to  make  such 
**  said  to  be  resolved  that  the  lease  was  void,  "  construction,  and  that  the  grants  and  leases 
**  because  a  freehold  cannot  by  the  common  '*  made  to  poor  farmers  may  not  by  such  nice 
*•  law  commence  in  fuluro,  but  must  take  "  construction  be  made  void  and  illusory ;  and 

effect  presently,  the  reason  alledged  is  true;  "  so  did  my  Lord  himself,  being  C.  J.' of  C.  B. 

but  the  law  shall  construe  the  patent  to  take  "  overrule  the  same   against  the  Bishop  of 

no  effect  at  all  till  that  the  estate  by  rule  of  "  Oxon,  who,  upon  the  Tike  point,  would  have 

**  law  may  commence,  and  therefore  a  die  *'  overthrown  a  lease  for  lives  made  by  his 

**  con/eetiomt  shall  be  taken  to  be  a  tempore  <'  predecessors,  9  Jac.  Regis."     Moore's  Re- 

«  e<mfectiomt  for  the  C.  J.  in  Ciayton's  cate^  port  agrees  with  Lord  Coke's.    Vid.  upon  the 

"  saiththatfromthedateandthedayofthedate  rule  that  a  freehold  cannot  begin  in  fiUuro, 

VOL.  J 1 1.  o 


u 


u 


19*  fabwick's  CASK,  Part  V,— 94  b,— 95  A. 

it  wa3  to  begin  the  next  day  after  tlie  teste  of  the  letters  patent^ 
and  if  the  lease  should  be  good,  the  Queen  would  have  an  inte- 
rest for  the  £8th  day;  and  although  the  lease  was  to  begin  the 
nextdny  afterthe/e5/eof  it,  it  is  all  one  in  law  asifhad  been  to  begin 
20  or  40  days,  or  years  to  come,  for  ihc  distance  of  the  time  dotii 
not  make  an  alteration  of  the  law  in  such  case :  and  in  this  cose 
it  was  agreed,  that  if  a  man  makes  a  lease  for  years  to  A.  and  B. 
(«)Co.  Llt.49.  the  (a)  remainder  to  C,  for  life,  in  that  case  the  lessor  ought  to 
^^  t.  sect.       make  livery  to  A.  and  B.  before  their  entry,  and,  by  the  livery 

to  A.  and  B.,  C.  shall  take  a  present  estate  for  life  by  way  of 
remainder,  by  force  of  the  livery  made  to  the  lessees  for  years. 
Difference  be-  And  therewith  agrees  Lit.  lib.  1.  fol.  12.  b.  And  in  such  case  a 
tween  two  difference  was  taken  by  some,  between  two  joint  {b)  attornies 
who  have™"  ^^^  have  express  authority  to  take  livery  and  seisin  by  deed, 
press  aathority  BXid  two  joint  lessees  in  the  case  aforesaid  who  have  power  to 
to  take  livery  receive  livery  for  the  benefit  of  another  by  warrant  in  law;  for 
de^'^uid  two  '^^^''y  roade  to  one  attorney  in  the  name  of  both  is  not  good,  for 
jointlessees  he  doth  not  pursue  his  express  warrant  f,  for  himself  only  has 
who  have  not  a  warrant,  for  they  both  make  but  one  attorney :  but  in  the 

[  95  a.  J  ease  of  two  joint  lessees,  •the  livery  made  to  one  in  the  name  of 
ceWe llvcrT  ^^^^  ^*  g^^od,  for  they  two  have  an  interest  in  the  land  before 
for  the  benefit  their  entry,  and  the  livery  to  one,  in  the  name  of  both,  makes 
of  another  by  ^u  actual  possession  in  both,  which  is  sufficient  to  support  the 
]ji^,  remainder  to  C.     And  in  the  one  case  the  livery  is  made  to  the 

lessees  who  have  interest,  and  in  the  other  to  him  who  made  the 
warrant  of  attorney  by  his  attomies,  who  have  but  a  bare  autho- 
(6)  Co.  Lit.  49.  rity.  And  although  livery  canupt  be  made  to  one  in  the  name 
sL^**"4*^^  ^^  '^'"*  ^"^  of  another  who  is  absent,  whereby  an  estate  of  free- 
It  Uuiess  the  ^o\d  shall  pass  to  him  who  is  absent  without  deed,  because  his 
warrant  be  estate  is  only  to  begin  by  the  livery :  yet  when  a  lease  is  made 
jointly  and  se-  |q  j^q  fo^  years  without  deed,  the  remainder  for  life,  the  lessees 
Co.  Lit.49..b.  presently  have  interest  in  the  lands  before  any  livery  made;  and 
Co.  Lit  49.  b.  therefore  livery  made  to  one  who  has  an  interest  in  the  name  of 
10  E.  4. 1.         ]jjjj^  gj^j  |.jjg  other,  is  sufficient  to  that  purpose. 

Note  (good  reader)  I  have  reported  this  case  to  the  intent  that 
the  imperfections  in  the  letters  patt  nt  made  to  Barwick,  by  which 
he  lost  his  lease,  should  be  avoided  in  leases  (and  principally 
to  poor  men)  to  be  made  in  times  to  come. 


note  (a)  Buchler^t  case,  s  Rep.  556.  vol.  1.  the  context  and  the  apparent  intention  of  the 
p^  577.  and  that  the  word  from  may  be  taken  parties  (note  a)  ClaytofCt  case,  ante  p.  S.  and 
ipither  inclusively  or  exclusively  according  to    vid.  Hemming  v.  Brabason,  O.  Bridgm.  9. 
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Mich.  39  &  40  Eliz. 


In  the  King's  Bench. 


Ik  EJectione  JirnuB  on  special  verdict  it  appeared  that  J,  P,  seised  in  fee  by  Goooaul    . 

deed  indented,  enfeoffed  R,  W,  and  his  heirs,  with  a  proviso  that  such  fe-  ..,  .     ^'  

offbent  should  be  void  on  payment  of  a  certain  sum  of  money  by  J,  P.  p^rt  V.— 9p  b. 
within  a  year  after  the  death  of  R.  W,  to  the  heirs,  executors,  or  adminis- 
trators of  R.  IV,,  R.  W,  enfeoffed  E.  W.  whose  estate  came  to  T.  G.  the 
lessor  of  the  plaintiff.    Afterwards  R,  TV,  died,  and  JD.  JV.  his  son  and 
lieir,  and  Anne  bis  wife,  took  out  administration.   D,  W,  and  Anne  made  a 

« 

letter  of  attorney  to  71  G.  to  demand,  &c,  the  said  sum,  of  which  T,  O. 
gave  notice  to  /.  P.,  and  afterwards  and  within  the  year,  by  agreement  be- 
tween /.  P,  and  jD.  W.,  the  sud  sum  was  paid  to  D.  IV.,  and  all  was  pre- 
sently repaid  except  about  one-third  part.  J,  P.  re-entered,  upon  whom 
'  T»  G»  entered  and  made  the  lease  to  the  plaintiff  who  entered  and  was 
possessed  until  the  defendant  ousted  him,  but  the  special  verdict  did  not 
convey  any  interest  or  authority  to  the  defendant  under  the  said  J,  P. 

( '  i  The  Oourt  gave  judgment  for  the  plaintiff  which  was  affirmed  on  error,  and 

•  .' 'Msolved  !  • 

1.  The  condition  ought  to  be  performed  by  a  true  and  effectual  payment.  - 
9.  As  the  heir  was  <expressly  named  in  the  condition,  if  all  the  money  had 
been  paid  to  him,  hon&flde,  it  would  have  been  sufficient,  although  R,  JV, 
his  father,  conveyed  over  his  whole  estate  in  the  land. 

3.  Payment  to  the  assignee  who  is  not  named  would  have  been  insufficient, 
bul  the  assignee  of  the  land,  though  not  named  in  a  condition  to  pay  money, 
moy  welt  pay. 

4.  The  Court  in  a  special  verdict  will  never  doubt  but  of  that  only  where- 
of the  jurors  have  conceived  a  doubt.  S.  C.  [Moor,  708.  Goldsb.  176. 
Cro.  EUas.  385.     Poph.  99.    Jenk.  261.]     Vide    WadeU  Case,  pott.  fol. 

114.  a. 


Betwfen  CuthbertGoodall,plainiiff,  and  JohnWyat,  defendant,  i  Roll.  408. 
in  an  EjectioneJirnKS  of  lands  in  Ailesbury,  in  the  county  of  Buck.  J^'*  ^J^l**/ 
(which  began  Hil.  87.  Rot.  805.)     The  defendant  pleaded  not  Rep.  105.  iri. 
guilty:  and  the  jurors  gave  a  special  verdict  to  this  effect;  Sir 
John  Packington  was  seised  of  the  tenements  aforesaid  in  fee, 
and  by  his  deed  indented,   1  Jtdii.  35  Eliz.  did  thereof  enfeoff 
Robert  WoodclifF  and  his  heirs,  proviso  semper  quod  siprcefat^ 
Johannes  infra  unum  annum  post  decessum  ipsius  Roberti  solvate 
seu  solvifaciat  hcered^^  exectUor^,  sive  administratot'  ipsius  Roberti 
summ*  centum  viarcarum  legalis  monet^  ^ngi\  q^^d  tunc  S^  deinceps 
presens  charta  indentata  ^  seisina  indc  kabita^  vaaia  sit  nuliius 
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vigorist  Robert  Woodcliff  did  thereof  enfeoflF  Edward  WoodclifF, 
whose  estate  by  divers  mean  conveyances  Thomas  Goodall  the 
lessor  of  the  plaintiff  had  :  and  afterwards  7  Jan.  35  Eliz.  the 
said  Robert  Woodcliffe  died,  after  whose  death  Drue  Woodcliff 
being  his  son  and  heir,  and  Anne  his  wife  took  letters  of  ad- 
ministration of  his  goods;  by  which  Drue  and  Anne  made  a 
letter  of  attorney  to  Thos.  Goodall  to  demand  and  receive  the 
said  one  hundred  marks  on  the  said  proviso  or  condition,  of  which 
the  said  Thomas  Goodall  gave  notice  to  the  said  Sir  John  Packing- 
ton;  and  afterwards,  and  within  the  said  year,  it  was  agreed 
between  the  said  Sir  John  and  tlie  said  Drue,  that  the  said  Sir 
John  should  pay  to  the  said  Drue  but  32/.  of  the  said  100  marks, 
and  no  more,  and  yet  in  appearance  for  the  better  performance 
of  the  condition,  that  the  whole  sum  of  100  marks  should  be 
paid,  and  that  the  residue  above  S2l.  should  be  repaid  to  Sir 
John;  upon  which  Sir  John  paid  within  the  said  year  100  marks 
to  the  said  Drue,  and-  presently  all  was  repaid  to  the  said  Sir 
John  but  the  said  32/.  ^according  to  their  preceding  agreement 
aforesaid  :  and  afterwards  the  said  Sir  John  did  re-enter  into  the 
said  tenements,  pretending  that  he  had  performed  the  condition, 
upon  whom  the  said  Thomas  Goodall  entered,  and  made  the 
lease  to  the  plaintiff,  who  entered  and  was  possessed,  until  the 
said  John  Wyatt  ousted  him  (without  conveying  any  interest  or 
authority  to  the  said  Wyatt  under  Sir  John  Packington),  but  the 
jury  concluded,  et  si  super  totam  tnateriamy  Sfc,  prted*  solutio,pr<s(V 
centum  marcamm  per  pned*  Johannem  Packington  mUit^  prafat* 
Drugonifacf^  sit  bona Sflegalis  solutio  in  lege  earimdem  centummar- 
carunii  secundumjbrmamprovisionis  pned^juratores  pnedicti  igno- 
rant: et  sif  <$*c.  So  that  the  doubt  which  the  jury  conceived,  was 
only  on  the  said  payment ;  and  whether  the  said  payment,  ais  is 
aforesaid,  was  sufficient  in  law  to  give  title  of  entry  by  force  of  the 
said  condition  to  the  snid  Sir  John  Packington  on  the  said  Thomas 
Goodall :  and  it  was  objected  on  the  defendant's  part  that  although 
before  the  payment  it  was  agreed  between  the  said  Sir  John  Pack- 
ington and  the  said  Drue  Woodcliff,  that  the  said  Drue  should 
have  but  32/.  of  the  said  100  marks,  yet  Sir  John  paid  the  whole, 
and  Drue  received  the  whole,  and  the  property  of  all  the  monies 
was  in  Drue;  and  if  Drue  would  not  have  repaid  him  the  residue 
above  32/.  Sir  John  had  not  any  remedy,  but  an  action  on  the 
case  (if  any  action  on  the  matter  would  lie).  And  therefore  they 
concluded  that  it  was  a  good  payment  to  satisfy  the  said  condition. 
But  to  that  it  was  answered  and  resolved  by  Popham,  Chief 
Justice,  and  the  whole  court,  that  it  was  not  any  (a)  perform- 
ance of  the  condition,  and  their  reason  was,  because  an  estate 
qf  inheritance  was  by  the  payment  of  the  said  money  to  the  heir 
to  be  divested  out  of  Thos.  Goodall,  the  assignee  of  the  land ; 
and  therefore  the  condition  ought  to  be  performed  in  truth  by  a 
tru^  and  effectual  payment^  and  not  by  a  shadow  or  colour  of 
payment :  and  in  the  case  at  bar  the  precedent  agreement  guided 
th^  subsequent  payment,  and  their  intent  was,  that  only  the  said 
S%L  should  be  enjoyed  and  kept,  although  more  was  in  appear- 
amce  paid;  but  the  estates  of  {b)  third  persons  shall  not  be  de- 

€r.  KL  r  »3, 

.^Hl.    Cr.  Jac.  451.   JLitRcp.  129,  130.    («»)  Jcnk.  Cent.  t6l..  Poph.^00.   J^ Co.  1^.  a.  2 Roll. 

J^ep.  rO'.  Jianc,48.    Co.  LU.t09,b. 


1st.  The  condi- 
tion ought  to 
he  performed 
by  a  true  and 
encctiial  pay- 
ment. 


(a)  Co.  Lit. 
20i>.  h.  9  Roll 
Rep.  lOS.  403. 
Godb.  ii<2Cu 
Moor,  709. 
Jenk.  Cent. 
261.  1/1  lie  40. 


96  a.— *-97  a.  goodall's  cas£.  197 

vested  by  colourable   or   covenous  'payments^    but  by  true  and 

effectual  payments,  as  is  aforesaid.    Vide  19  H.  6.  54.  20  £.  3. 

(a)  Accompt  79.  &  18  E.  4.  18.  where  it  appears,   that  condi-  (a)Co.Lit.i29. 

tions  ought  to  be  performed  truly  and  effectually,   quia  factum 

non  dicitu9*j  quod  non  perseverat 

•2.  It  was  resolved,  that  if  all  the  money  had  been  paid  to  the    [  *  96  b.] 
heir  (6)  bondjide  (although  Robert  Wood  cliff  his  father  had  «ii.  Ifaiithe 
conveyed  over  his  whole  estate  in  the  land)  it  had  been  suflScient.  beennaid^to 
For  the  heir  is  a  person  expressly  named  in  the  condition  to  the  heir  bon& 
whoifi  the  payment  shall  be  made,  and  the  feoffor  is  a  stranger  to  /'''.it  had  been 
the  conveyance  that  the  feoffee  and  his  assigns  made,  and  the  fe-  *"   ^**"** 
offor  shall  not  take  notice  at  his  peril  of  the  validity  of  them,  nor 
of  the  conditions  or  limitations  annexed  to  them. 

.S.  It  was  resolved,  that  as  this  condition  is  in  the  case  at  bar,  ."id.  The  n^. 
the  feoffor  could  not  have  paid  it  to  Goodall  (c)  thdassignee  of  ?i8»i«-e  "ot  b?- 
the  land,  for  heirs,  executors,  or  administrators  were  expressed  payment  to 
in  the  condition,  and  the  assignee  not,  as  in  the  case  of  Litt.  lib.  him  is  not  good. 
S.  cap.  Condition,  78.     If  the  condition  was,  that  if  the  feoffor 
shall  pay  to  the  feoffee,  or  to  his  heirs,  such  a  sum  on  such  a   /^n  q^  ^.^ 
day,  there,  after  the  death  of  the  feoffee  if  he  dies  before  the   5?09.  b.  210.  a. 
day  limited,  the  payment  ought  to  be  made  to  the  (d)  heir  at  •^^"•'-  Cent, 
the  day  set,  where  this  word  (ought)  which  imports  necessity  in   ^,^{^  Gold»b. 
law,  was  observed ;  and  therefore  in  such  case  the  money  shall  i77,i78.Popb. 
not  be  paid  to  the  executors.     And  so  the  doubt  in  12  E.  S.  ^^-  Hard.  11. 
Condition,  9.  and  (e)  Dyer,  9.  Eliz.  181.  well  resolved ;  but  {/) 
the  assignee  of  the  land,  although  he  be  not  named  in  the  con-  Sgnee  of  the 
dition  amongst  the  persons  who  shall  pay  the  money,  yet  he  land,  though 
may  well  pay  the  money  for  the  saving  of  his  tenure,  as  Litt.  {g)  "ot  muned  in 
saith,  eodem.  lib.  fol.  77.     So  note  the  difference,  that  the  money  t^*pay°raowy^ 
shall  not  be  paid  to  the  assignee  of  the  land  without  naming  him  may  well  pay' 
in  the  condition,  for  there  the  payment  goes  to  the  defeasance  of 
the  inheritance,  but  the  money  shall  be  f  paid  by  the  assignee  in 
salvation  of  his  inheritance.     Mich.  23  &  24  Eliz.  in  the  Court  r<r)  Jeok.  Cent, 
of  Wards,  the  case  was  such:  Edw.  (h)  Randal  seised  in  fee  of  26t.JiRoll.4«i. 
certain  lands  within  the  county  of  Surry,  by  deed  indented  and  ri^i^i  gect. 
inroUed  according  to    the  statute,    did  covenant    with    John  .S59.    Co.  Lit. 
Brown,  that  if  the  said  Brown  did  pay  to  the  said  Randal,  his  f\^U*' 
heirs  or  assigns  400/.  the  4th  day  of  March  then  next  following,  p*i,  5oy*OweD* 
at  a  certain  place,  that  then  the  said  Edward  and  his  heirs  would   10. 
stand  seised  of  the  said  lands  to  the  use  of  Brown  and  his  heirs,  \f^^}^^I^u 
and  before  the  said  day  Edward  Randal  die<l,  and  haviqgissuea  (^)  Lit.  sect.  ' 
son,  made  his  will  in  writing,  and  made  Alice,  his  wife,  Ralph  d.i6. 
Hare,  and  Hugh  Hare,  his  executors,  and  devised  the  said  land  to  t/u^^^*^^***' 
his  wife  during  the  minority  of  his  son,  and  died,  his  issue  within  709.  co.  Lit 
age,  and  in  ward  to  the  Queen ;  and  before  the  day,  the  wife  re-  sjio.  a.  Hardr. 
nounced,  and  took  letters  of  administration.     And  now  the  ques-  ^^"  '^^      ^^ 
lion  was,  to  whom  the  money  should  be  paid.     And  in  that  case 
three  points  were  resolved  by  the  Chief  Justices,  Wray  and  Dyer, 
and  the  whole  Court  of  Wards,  that  is  to  say,  that  in  the  said  case 
.these  words  (assigns)  shall  be  only  ^intended  of  the  assignees  of   [  ^  97  a.  ] 
the  estate  of  Edw.  Randal,  for  he  has  an  estate  in  him  assigna*  /{nqo  Lit 
ble,  and  the  law  will  never  seek  out  (1)  an  assignee  in  law,  when  210.  a. 
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The  law  will  therq  may  be  an  assignee  in  fact  (a)  ;  but  if  Etiward  Handai  had 
an^M?fgnee°"  n^ade  a  feoffment  in  fee,  on  condition  that  the  feoffee  should  pay 
in  law,  when  the  money  to  the  feoffor,  his  heirs  or  assigns,  &c.  there,  because 
there  mHy  [jg  departs  with  his  whole  estate  in  fee,  and  has  but  a  bare  coii- 
uee  io  fact.       dition  which  he  cannot  assign  over,  the  law,  which  will  never 

reject  any  word,  if  by  any  reasonable  construction  it  may  take 

:,:  effect,  will  make  construction  what  person  will  be  most  proper 

as  his  assignee  in  law  to  receive  the  said  money ;  and  those  the 

(«)  Co.  Lit.       law  adjudges  to  be  his  (a)  executors,  because  they  represent  the 

*    '^  person  of  the  testator  for  all  goods  and  chattels ;  and  in  such 

case  the  feoffor  cannot  have  any  assignee  in  fact.  And  so  a  good 
(6)  Br.  Condi-  difference ;  and  therewith  a^ces  27  (A)  H.  8.  2.  a.  2.  It  was  re- 
positfon  4  Br'  solved  in  the  said  case  of  Randal,  that  the  wife  having  by  the  de- 
Depnty/i.         vise  but  a  particular  interest  in  the  land,  was  not  assignee  of  the 

land  within  the  said  proviso:  so  if  the  said  Edward  had  made  an 
estate  for  lifj  or  years.  Sec.  for  none  shall  be  assignee  in  this 
case:  but  when  the  covenantor  departs  with  his  whole  estate,  at 
•  -1  if  he  makes  a  feoffment  in  fee,  a  gift  in  tail,  or  a  lease  for  life, 

with  the  remainder  over  in  fee,  in  such  case  the  lessee  for  life,  or 
donee  in  tail  is  the  assignee  :  but  so  long  as  the  covenantor  has 
the  reversion  remaining  in  him,  the  payment  ought  to  be  made 
to  him.  So  it  was  said,  that  if  Edward  Randal  had  made  an 
assignment  of  his  whole  estate  in  part,  as  long  as  any  part  re- 
mained with  Edw.  Randal,  the  tender  ought  to  be  made  to  him 
or  his  heirs.  3.  It  was  resolved  in  the  said  case  of  Randal,  that 
(e)  Lit.  lert,  thi^.tcmler  ought  to  be  made  to  the  (f )  heir,  and  not  to  the  jexe- 
5io  a       *'      cutors,  because  the  heir  was  expressly  named,  which  excluded 

executors  and  administrators.  Et  {d)  expresswn  facit  cessare 
taciturn, 
*^^*  To  Jai v"r-  *•  ^^  ^'"*  resolved,  that  although  in  the  case  at  bar  no  title 
diet* will  nevtr  was  found  for  the  defendant,  but  he  is  as  a  mere  stranger,  yet 
doubt  but  of  the  court  in  a  special  [e)  verdict  will  never  doubt  but  of  that 
which"the*^u-    ^"'y  whercaf  the  jurors  have  conceived  a  doubt  (b);  and  there- 

rors  doubted. 

(d)  Ciodb.-l'tP.  Co.  Lit.  210.  a.  133.  b.    Latrh.  If65.  Cart.  .15.    Palm.  417.     (0  Jer.k.  Cent.  ?64. 

Cr.  Jac.  437.    2  Rol.  698.  702.     Vangh.  150. 


(a)  **Hob*a.   Pease  v.  Styieman,     A  man  *'  an  assignee  in  deed,  as  here  11  May  1659. 

*•  was  hpund  to  pay  20/.  to  such  a  person  as  •*  Sir  Andrew  Young,  Lord  Nott.  mss.  notes 

•VhcXthe  obligee)  should  by  his  will  appoint.  "  cited  note  1  Co  Litt.  210  a." 

••  The  obligee  made  J.  S.  his  executor,  but  (b)  "Where  there  is  a  particular conclusiou 

"  made  no  other  appointment.  It  was  resolved  "  upon  a  verdict,  there  not  only  where  no  title 

"  upon  demurrer»  ihat  the  executor  should  "  is  found  for  the  defendant,  as  in  Gottdairs 

"  not  have  the  20/.,  for  he  is  only  an  assignee  *'  case ;  but  where  no  title  is  found  for  the 

"  in  law  who  takes  to  the  use  of  the  testator,  "  plaintiff,  as  in  Legates  case^  10  Co.  109,  and 

••  but  here  the  condition  is  in  favour  of  an  ac-  **  Brockman*s  ciue,  Mich.  4  Car.  Scacc,  the 

**  tual  assignee,  who  takes  to  his  own  use.  The  "  Court  shall  doubt  of  nothing  but  what  the 

**  conusee  of  a  fine  leases  to  the  conusor  for  "  jurors  doubt  of:  but  where  the  conclusion 

•*  ninety-nine  years,  with  condition,  if  the  lessee  "  is,  sed  ulrvm  svper  tot  materi  in  forma  prcs^ 

•*  pays  to  the  lessor,  his  heirs  and  assigns,  that  "  dicta  per juratorespradictos  in/ormdprtsdicta, 

**  the  uses  limited  to  the  conusee  and  his  heirs  '*  comperia,  the  defendant  hecu/pabilis,  or  not, 

"  by  an  indenture  ^otdd  cease,  the  lessor  dies,  ^^juraiores  isnorant,  and  put  it  upon  the  court, 

"  Lord  Nottinghain  was  of  opinion  that  the  "  there  the  lessor  of  the  plaintifTmust  shew  a 

**  uses  should  not  cease, by  payment  to  the  ad-  **  title  for  himself,"  per  Sir  0.  Bridgman,  C.  J. 

**  fuinibtratcr  of  (he  icscr,  because  he  may  be  Thtmtason  v.  Maclrworth,  O.  Bridgm.  595.  and 
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fore  forasmuch  as  they  rely  rikI  conclude  on  the  payment,  whe- 
ther it  be  a  good  performance  of  the  condition  or  not,  the  court 
ought  not  to  give  judgment  till  they  have  resolved  that  which 
the  jurors  have  referred  to  their  consideration,  and  all  other 
matters  shall  be  intended  and  supplied,  but  only  that  which  the 
jurors  have  referred  toihe  consideration  of  the  court      And  so 
it  was  adjudged,   M.  SO  &  31  in  B.  R.  between  (a)  Scovel  and  («)Moor,  £68. 
Cnbel:  and  afterwards  judgment  was  given  for  Cuthbert  Good- 
all  the  *plaij)tifF:  on  which  judgment  the  defendant  brought  a    [  *  97  b.  ] 
writ  of  error  in  the  Exchequer-chamber:  and  all  the  court  on 
ar^ment  and  debate  of  the  case  there  again  did  concur  in  *  ^'  ^P-  ^' 
opinion  with  the  Justices  of  the  King's  Bench,  and  affirmed  the 
judgment.     And  so  this  case  was  resolved  by  all  the  Judges  of 
England. 

vi<L  acc.    Duncombe  v.  Wingfeld^  Hob.  262.  1  Salk.  248.  where  the  condunon  of  the  spe- 

Fetter  ▼.  Jackson^  Hob.  S5,  Allen  ▼.  HiU,  Cro.  cial  verdict  was  on  a  special  point,  and  ye^  the 

Elix.  3.59.    FarchUd  v.  Gayre,  Cro.  Jac.  64.  court  heard  other  objections :  and  vid.  l4dd*t 

CasUelv.  HMt^  Cro.  Car.  22.   0eve  v.  Veer,  Practice,  8th  edition,  928. 
Cro,  Car.  458.  and  vid.  Fttikestone  v.  Ebden, 


THE  COUNTESS  OF  NORTHUMBERLAND'S 

CASE. 


Mich  39  &  40  EUz. 
In  the  Common  Pleas. 


A  E1SLCA8E  in  QuareimpedU  JTrom  one  co-heir  plaintiff!  does  not  bar  the  rest.      Fitton  and 
In  all  cases  of  things  entire  and  in  the  realty  the  release  of  one  shall  enure  ^"^^^^ 
to  the  benefit  of  the  others.  Hai.l  and 

A  presentation  by  the  grantee  of  the  next  avoidance  is  a  sufficient  title  for  Otbeus. 
the  heirs  of  the  grantor ;  the  co-heirs  need  not  allege  any  presentment  by 
their  ancestor. 

*  The  same  law  of  lessee  for  years,  for  life,  tenant  in  dower,  by  the 
curtesy,  &c.  &c.* 

*  Presentment  alleged  in  lessor  or  donor,  and  also  in  lessee  or  donee  is 
not  double,  the  presentment  of  the  lessor  or  donor  only  is  traversable.* 
S.  C.    [Cro.  £liz.  518.    Moor,  455.    2  Aj^d,  48.] 


Fitton  and  the  Countess  of  Northumberland  his  wife,  Sir 
Thomas  Cecil,  Knight,  and  Dorothy  his  wife,  William  Coiji- 
wallis.  Esquire,  and  Lucy  his  wife,  and  the  Lady  Davers^ 
daughters  and  heirs  of  the  Lord  Latimer,  brought  a  Quare  im^ 
pedit  against  Hall  and  others,  who  pleaded  a  release  of  William 
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Cornwallis  pending  the  writ;  judgment  of  the  writ  v  and  there^ 
■  upon  the  plaintifiPs  demurred.     And  it  was  adjudffed  tliat  it  went 

197.  b.  Dort.     '^  ^av  (a)  only  against  William  Cornwallis  and  his  wife,  and 
pi.  64.  2  Roil,  the  writ  stood  for  the  others  (a).     Vide  45  E.  3.  10.  a.  in  the 
411.  «  Co.  68.  case  of  (A)  Ward.    Ei  ncta^  that  in  all  cases  of  a  thing  entire, 
(6)  Fitz.  Card.  ^"^  ^^  ^^^  realty,  as  presentation  to  a  church,  wardship  of  the 
100.  Rr.Gard.  body,  &c.  the  release  of  one  shall  evf^re  to  the  benefit  of  the 
^^  ^A  I"™      others.     Then  it  was  moved,  that  the  declaration  was  insufficient, 
ranee,  5.    Co.  ^^  ^he  plointifFs  in  their  declaration  intitle  themselves,  that  the 
Lit  985.  a.  6  E.  said  Lord  Latimer  was  seised  of  the  advowson  in  fee,  and  granted 
9  b%f  ^0  ^*    *®  ^^^^  avoidance  to  Dean  Carew;  and  aflerwards  the  church  be- 
ing void,  Dean  Carew  presented,  and  so  convey  the  descent  to 
them  without  alleging  any  presentment  (b)  in  the  Lord  Latimer 
or  any  other  but  only  in  the  grantee  of  the  next  avoidance;  and 
whether  this  presentment  was  good  title  for  the  grantor  and  his 
heirs  or  not,  was  the  question;   and  it  was  adjudged  that  it 
([  *9B  a.  ]    was  a  (c)  sufficient  title,  for  he  doth  it  in  the  right  and  ^title 
(e)Antea,  57.   of  the  grantor,  and  therefore  it  shall  serve  for  nim  to  make 
37$!  e^Co^li!  ^  ^*^'®  '"  ^  Quare  impedit.     The  same  law  of  lessee  for  years^ 
b.  7K.  4.  sob.  lessee  for  life,  tenant  in  dower,  tenant  by  the  courtesy,  guardian, 
o  "\f^i'r '  ^'     tenant  by  statute-merchant,  staple,  &c.  and  this  agrees  with  di- 
97.b.6Co.57.  ^^^  opinions  in    7  E.  4.  20.     22  E.  4.  9.  b.     16  H.  7.  18.  a. 

9  H.  7.  23.     Br.  Quare  impedity  122.     23  Eliz.     Dyer,  SOO. 

And  true  it  is.  that  it  is  a  common  learning  in  our  books,  that 

where  tenant  for  years  or  for  life,  brings  a  Quare  impedit^  he 

ought  to  allege  seisin  in  him  who  has  fee,  Sfhoc  regulariter  verum 

est     And  yet  presentations  by  themselves  suffice,  as  appears  8 

H.  5.  10.    And  this  resolution  doth  not  oppose  that  rule:  for  the 

presentation  of  the  grantee  of  the  next  avoidance  being  made  in 

the  title  and  right  of  the  grantor  shall  serve  as  well  for  him,  as 

his  own  presentment,  and  is  tantamount.     As  if  grantee   for 

years  of  a  seigniory,  or  guardian,  get  seisin  of  the  services,   it 

shall  be  a  good  seisin  for  him  in  reversion,  and  therewith  agrees, 

Bn>%55.  F.  N.  B.  179.  t     45  E.  S.  26.     11  E.  3.      Assise,  86.      Also  it 

s  Bolstr.  89.     is  held  in  our  books,  that  if  presentment  be  alleged  in  the  lessor 

Cn.£l.  518.       or  donor,  and  also  in  the  lessee  and  donae,  it  is  not  double,  for 

^  *  ^ '      *    the  presentment  of  the  lessor  or  donor  is  only  traversable.    And 

see  for  both  these  points,  18  E.  3.  15.     24  K  3.  37.     40  K  3. 

10,     42  E.  8.  4.      S3  He  6.  32,  S3,  34.     7  E.  4.  20.     9  H.  7. 

23.     1  &  2  Phil.  &  Ma.     Dyer,  106.     Note  a  case  adjudged  in 

which  was  diversity  of  opinions  in  our  books,   in  which  the  law 

is  now  well  resolved. 

/▲)  In  a  ^itar4  ni^pMftl.  brought  affaiiut  A.  turn.     Jkarkwr  v.  Bitkop  tf  lAmdon,  1   H. 

•oo  V.  teaanti  in  eomincMi  of  an  advowioB,  Black.  41S; 

being  assigneei  of  eo>pareenen,  who  do  Qpt  (a)  In  a  qmr^hnpeHi  tbeCrown^ai  well  at 

agr«e  to  present,  A.  suffen  jadg|nient  bjr  d^  ibe  fubject  mint  alle(^  a  presentation)  a 

Ibult,  ano  B.  diet  pending  the  writ ;  tbit  judg-  eommendam  refiners  does  not  aoionnt  to  one, 

riitBt  II  a  bar  to  another  7t/ar«  ImpeiKl  brought  but  when  the  verdict^  findt  that  theCrofi-a 

bj  A.  and  C.  the  repretentative  of  B.(in  i^ich  was  teised  iU  de  uno  grouo  it  caret  the  want 

A.  is  tunmoned  and  «ef«red)  to  recover ^be  of  the  allegation.  'Merv,  Bkkop  pf  X/owA^ 

taaie  presentation;;  biii^ii:.not.a'ier  ta"C<^t'.  9  StraB^^  1000.  and  vid.  Com.  Dig.  Plea<ier 

tigfalto  recover  on  the  fieziiivoldaaee*  in 'bit:  5  i.  #.  . 


■\  . 


BURY'S   CASE. 

Mich.  40  &  41  Eliz. 
In  the  Common  Fleas. 


A  MAN  diTorcad  by  rcMoD  of  perpettwl  impotency  in  hiuuelf  mtrriei  t^un,  th<  Wrbbbr 
iuue  of  tbe  lecond  mamage  is  l^dmBte.  d     *' 

A  ToitUble  marriage  continue*  a  mBTiiage,  till  it  it  diiMilved.  S.  C.    [Moor,   Part  v. If 

aas,     D;er,    1T9.   a.   pi.   40.     3   LeoD.   169.     Nof,   T£.      1   And.   185. 
J«Dk.  Cent.  3S8.] 


Between  Webber  and  Bury  in  an  EjeptioneJlriTta,  a  special  ver- 
dict wag  given  on  a  divorce  between  Bury  and  his  wife,  catua 
frigiditalis,  and  that  the  wife  for  three  years  after  the  marriage 
remansit  virgo  intacla  propter  perpetvam  impotentiam  ggmrationit 
in  vira,  Ss  guod  virjidt  imptus  ad  generandum  (a).  And  in  this 
special  verdict  all  the  examinations  of  the  witnesses,  on  which  the 
Judge  in  the  Spiritual  Court  was  moved  to  give  his  sentence,  and 
which  were  deposed  in  the  same  case,  by  which  the  perpetual  in- 
firmity and  disability  of  Bury  ad  generandum  was  manifest 
(which  were  not  entered  in  a  former  verdict,  on  which  judgment 
was.giveii],  by  which  it  was  pretended,  that,  bv  reason  of  his  peer 
petual  inipotency,  tlie  issue  which  he  had  by  tiie  second  wife  wu 
illegitimate ;  and  that  was  the  doubt  in  this  canse  which  the  jHrV 
conceived  ;  and  it  was  adjudged,  that  the  issue  by  the  second  wife 
was  legitimate ;  for  it  is  clear  that  by  the  divorce  causaJrigiditatM 

mabycoDse- 


the  marriage  was  dissolved  a  vincido  matrimonii,  and 

(a)  Impottidia  canindi  in  nro,  whether  b;  own  wrans  and  alledge'  hi*  own  defect,  known 

natural  defect  or  accideotel  meani,  whether  tobimatUie  time  of  contracting  the  marriage, 

ibaolute  towarda  all  or  reapective  to  liii  wife  at  a  reason  for  a  lentence  of  nullitv  of  mar- 

onlj.if  it  precede  matrimony  and  be  perpetual,  riage.     Iforlim  v.  Seabm,  3  Phil).  Hep.  147. 

u  a  jiHtcsuK  of  dirorceannfWoaM/nnioiiH;  Northall  s  man  be  divorced  from  bii  wife  on 

£!aW  o^  Eue^t  cate,   I  State  Trialii,  316.  account  of  herdeiect,iftheddect  complained 

Com.  Dig.  Baron  and  Feme  c  3.     Sriggt  v.  of  were  known  to  bim  ut.  the  time  uftlio  uia^- 

Morgan,  sHbm.  331.  if  it  still  remains  with-  riage.     AyliSe'i  Parergon,  tit.  Divorce.  And 

out  remedy.     Greentlreat  v.  Cumjnu,  a  Phill.  there  pre  other  drtum^iances  which  tend  ^ 

Bep.  lO.  ikt sgit may  tc imti>Wed by eitbar  bar  a  lait  of   tbii  description;  in  Gaett  v., 

pany  by  r«a«W-of'^^«<^«tt|atilipciUn^of.  ftiafay^  a  Haj^  3£l,  a  dtatlon  inasui^'ot', 

tbeotfaer.    Bat  excepting  la^  «•*«•.  of  palpable  nullity  of  rovnag^by  rcown  ori)ii;uruli1e  in;-^ 

a|id  irremediable  ifflpeffectiMi,MK^«>  natural  t><''eiice  sriang  froniniBl-coiiforaiattoii  jii  tte^ 

Bial.confbnnBdon,Eeciedatticalcoiirtateqinr«  wtfeg'wai  diuuisaed;  the  eomplainaot  £a,ving 

■  oontiaaed  cohabitation  of  three  ycaia  befcea  connstedthevalidityofihcmarriagciivtQnD^, 

a  nit  can  be  entertained  for  a  teqlenceof'  ptpceodingi  agun^  hiui  for   a  divorce  ^ 

nullity  of  marriage.    A^li&'i  Pareigoo,  tit.  reaton  of  ailiilteiy.    Vid.  Briggi  v.  Morgan; 

Divorce.     Sriggt  v.  Jlfouon,    a  Haggi  320.  9  Hagg.  394.  Poynter'i  Law  oTMarriage  and 

And  a  party  UMll  not  take  advantage  of  hit  Choree,  185  etscq.  s  Bum's  £oc  Law.  »0i. 
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qo^iMse  esicfa  of  'hefn  mriciit  many  sgaiii.     Then  admittiiig^  tbe 

second  rtmrrivk^  ▼«>  vviMUsie.  ret  it  miuiiis  a  ciunriage  ontil  it 

be  ciinntvert  :  ind  \rw  copiequcgce  the  Issoev  wfaicfa  is  had  dor- 

iiT(f  the  cnvermre^  if  no  diTfirce  he  in  the  life  <^  the  parties^  m  law- 

3  tcv.  41.         tot.      See  36  .\m.  la      J9  E.  ^  3&      28  H.  8.     Bas^rdv,  44. 

S^ljj^;^      Bnctonu  iih.  ^  tbL  i9L     1ft  H.  7.  22-    ^  E.4-    Consultodon, 

^Qau44fab.         '^*      ^  iesmnr  prowMUF  pto  Uj^itUMiffwne  ptttrvrtoK^  3f  fiiatio 

TWm'paUst  mnbmri :  aiaa  a  man  maT  be habilh  ^  mhabHis  divenis 
ttwKp&ni&B ;  ami  tnefenfe  *  iiuiiiiilialaDduip^  the  depositicMis  \rf 
which  a  natnrai  jnd  perpetnai  Inability  be&re  the  lint  sentence 
wai  deaoaed^i  jncigFiient  waa  ^ren  ihat  die  iisoe  wa»  lawfiiU  so- 
coffdinc  to  the  first  jodipnent  jpren.  And  on  diift  judgment  a 
writ  aif tfiTDr  waa  \aoa^^pst^  and  after  manr  argoments  and  great 
driihmtion^  die  *mA.  jodgpnnt  waa  affirmed  br  Poptiam, 
CUcf  Jimieev  and  the  iphaii  oomt^  tar  die  reaaona  and 
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40&4I  EEz. 


Li  the  Kiag^^  Bendu 


#. 


cannot  be  wiiaifiLtiiiBitfiarpBtiiy  oa  «aL.  5  Ifii.  eipL  W^tafifpna% 
fiilaecndeaoe  to  die  grand  jocT  at  aaabm^  on  an  imficbaoit  fiir  not* 
^^"'^^99,1,         *  9o  abo  df  pg»jniT,'iinipiiirii  to  be  coauniiledon  an  inifictment  for  feUmy.* 


5  faic  164.       Ijurcci/yT  FLowim  was  imficted  on  tbe  statute  of  5  Eliz.  for 

f  MTZea^  P^*3'"7  ^^  A^^^°f<^  ^^^  eridecce  to  the  gramt  inquest  at  the  ses* 
175.  ihwm,  tiona  held  at  AiVlsbicfa^  JLC  on  an  tmfictment  of  riot,  and  the 
m.  Gokid>.  indietoient  was  removed  into  the  Kings's  Bench,  and  the  said 
t.'wfX^^'^'  Flower  was  by  jodgment  of  die  cuert  discharged  of  the  indict- 
ment ;  for  the  scatote  of  5  Eli&  cap.  14«  has  two  branches :  the 
first  is  against  procnrers  of  perjury,  and  that  is  in  matters  de- 
5  fsat.  164.  pending  in  suit  bj  bill,  writ,  action,  or  information ;  so  that  a 
Cf.  Jae.  \fO.     proearement  of  perjorj  on  an  indictment  is  out  of  that  branch. 

Tba  second  branch  on  which  the  said  Flower  was  indicted  is 
enacted  against  them  who  commit  perjury  ^  by  his  or  their 
^^  depOAfifon  in  any  of  the  courts  abore  mentioned,  or  being 
'^  examined  in  perpehtam  rei  wtemonam  .•"  and  although  this 
cl«UM  be  jgeneraJ  and  not  restrained  by  any  words  to  such  par- 
ttoullir  *uit%  y\%.  by  bill^  writ,  action  or  information,  as  the  first 
Wi«|  )f«t  in  good  construction  this  branch  shall  have  reference 
firtif  Mid  Ahall  b9  expounded  By  i^  and  so  one  part  of 


iollit 
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the  act  shall  (a)  expound  the  other.     For  otherwise  the  party  (a)Co^Llt.38i. 
who  commks  the  perjury  on  an  indictment  will  be  punished  by.  3  q^  ^g  ^^  *  ** 
this  branch;  and  he  who  suborns  and  procures  him  to  commit  sCo.  117. a. 
the  perjury  will  pass  with  impunity,  which  will  be  against  rea-  GodbjS«4,4«8. 
son,  and  the  meaning  of  the  makers  of  the  act.     For  some  say,  ^^^  '    ^^* 

Sod  plus  peccat  author  guam  actor.  And  so  it  was  adjudged  in 
onday's  case  in  the  King's  Bench,  Mich.  36  and  37  Eliz. 
And  the  like  judgment  was  given  Trin.  S9  feliz.  in  the  King's 
Bench  in  case  of  perjury  supposed  to  be  committed  on  an  indict* 
ment  of  felony. 


ROOK  E'S     CASE. 


Hil.  40  Eliz. 


In  the  Common  Fleas. 


..   •— _  -  -P.* 


TiNAKTf  at  will,  or  other  particular  tenants,  cannot  bind  him,  who  has  the  Rooks 
inheritance.  ^     •• 

Commissioners  of  sewers  ought  to  tax  equally  all  who  are  in  danger  of  Part  V.— -99  b. 
being  damnified  by  non-repair  of  banks.  Sec, 
.  If  one  be  bound  by  prescription  to  repair  the  river-bank,  yet  on  conunission 
awarded,  the  commissioners  ought  to  tax  all  who  have  land  in  danger. 


In  replevin  in  the  Common  Pleas  by  Rooke  against  Withers;  4lnst.  f75. 
the  defendant  justified  the  taking  by  authority  of  a  commission  5 Y***^*  !•*• 
of  sewers  directed  to  B.  S.  and  others,  to  survey  all  walls  fprout  skln.d«8.* 
in  the  commission)   in   the   river  of  Thames,    in  the  counties  of 
Kent  and  Essex,  because  one  Carter,  &c.   was  assessed  to  every 
acre  for  repairing  of  a  bank,  &c.  for  the  non-payment  of  which 
he  took  the  distress;   to  which  the  plaintiff  replied,  of  his  own 
wrong,  without  such  cause.     And  the  jurors  found  the  commis- 
sion and  the  stat.  of  6  H.  6.  c.  5.  &  23  {a)  H.  8.  c.  5.    And  that  (<■)  10  Co.  1S8. 
the  commissioners  did  impanel  a  jury  to  inquire  of  defaults,  who  *•  ^^•'*^* 
presented  that  seven  acres  of  meadow  in  which  the  distress  was  cr.  Jac.aS6/ 
taken,  was  next  adjoining  to  the  river;  and  that  the  bank  of  the  t  Bulst.  i9r. 
river  was  adjoining  to  the  said  seven  acres,  for  which  they  taxed  Calliiscct.f.i. 
Carter  to  pay  85.  lor  every  acre:  and  the  jury  further  found,  that 
the  occupiers  of  the  said  seven  acres  {b)  had  used  always  to  repair  (fr)sRoU«Rep. 
the  said  bank,  sometimes  voluntarily,  and  sometimes  by  present-  ^^* 
ment.     And  further  that  divers  other  persons  had  lands  to  the 
quantity  of  800  acres  within  the  same  level,  and  subject  to 
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dfowping,  if  the  said  bank  be  not  refmired :  and  whetlier  tins 
assessment  of  the  owner  of  the  land  next  adjoining  only,  without 
any  assessment  of  the  others,  who  had  lands  subject  to  the  like 
danger  of  drowning,  was  1  Awful  ot  not,  was  the  question.  And  in 
this  Case  tbre6  points  were  resolved : 
lit.  The  find-        1.  That  the  finding  of  the  repairing,  &c.  by  the  occupiers  of 
inl&c/bythe  ^be  said  seven  acres  was  not  material,  becaiise  the  (a)  occupiers 
occupiers  was    niight  be  tenants  at  will,  or  other  particular  tenants,  who  cannot 
not  material,     by  their  a^t  bind  him  who  has  the  inheritance, 
sd.  The  com.         £.  That  the  commissioners  ought  to  tax  (A)  all  who  are  in 
oni^'t  to  tax  all  ^*"8^^  ^^  being  damaged  by  the  not  repairing  equally,  and  not 
who  are  in        him  who  has  the  land  next  adjoining  to  the  river  only ;  for  the 
[  *  100  a.  ]  statute  of  6  H.  6.  cap.  5.  on  which  *tne  commission  of  sewers  is 
danger  eqaal-    formed  and  specified,  has  precise  words  in  the  said  commission, 
^'  that  no  person  of  any  estate  or  condition  shall  be  spared.     Ita 

^    -  quod  aliquibus  tenentibus  terrantm  sive  tenementoruniy  S^c,  diviti  vel 

lo'co.  1S9.  a.  pauperis  vel  alteri  aijtiscunque  conditionis,  status^  vel  dignitat' 
iKo\lRep,$f.  Jttertt^  qui  defensionem^  commodum^  Sf  salvationem per  prad'  Wal-- 
9  Bulstr.  199.  /^^^  fossaia^  gvttera^  pontes^  calctta^  4'  gurgitesy  Sfc.  habent  vel 
(a)SRolKKep.  ^(^bere  polerint  nullatenus  parcatur  in  hac  parte.  And  if  the  law 
S89.  6 Co.  57.  should  be  otherwise,  inconvenience  might  fallow;  for  perhaps 
(M 10  C  139  ^^®  ^"?®  ®"^  force  of  tlie  water  might  be  so  great,  that  the  value 
a.  1  Roll.  Rep!  ^^  ^be  land  adjoining  will  not  serve  to  make  the  banks,  &c.  and 
Zt.  f  Bulst.  therefore  the  statute  will  have  all  who  are  in  danger,  and  who 
SS6.  ^^  '^*^*  ^^^  ^^  receive  benefit  by  the  making  of  the  banks,  to  be  contri- 
butory ;  for  [c)  qui  sentit  commodum  sentire  debet  8^  onus ;  and  the 
(«)  1  Co.  99.  a.  said  statutes  require  equality,  which  well  agrees  with  the  rule 
7  Co! 3»' b.  ^^  equity :  Vide  the  case  of  Bankrupts  in  the  Second  Part  of  my 
Co.  Lit. Wi.  a.  Reports.  Etvide  35  H.  8.  Ber.  tit.  Testam.  {d)  ig;  4  £.  3. 
Stat. ^9.  f Assise  178.  J  11  H.  7.  12.  b.  ||  29  E.  3.  39.  and  Sir  William 
s  Keb.  59f.  W  Herbert's  case  in  the  Third  Part  of  my  Reports ;  cases  of 
(tf)sCo.  23.b.  equality  grounded  on  reason  and  equity,  ips^e  (f)  etenim  leges 
?»  ^"/^  *?^*  cmiunt  ut  jure  reeantur ;  and  notwithstandin^r  the  words  of  the 
t  s  Co.s5.  b.     commission  give  authority  to  the  commissioners  to  do  according 

to  their  discretions,  yet  their  proceedings  ought  to  be  limited 
and  bound  with  the  rule  of  reason  and  law  (a).     For  (g)  discre- 
tion is  a  science  or  understanding  to  discern  between  falsity  and 
tmth,  between  wrong  and  right,  between  shadows  and  substance, 
between  equity  and  colourable  glosses  and  pretences^  and  not  to 
do  according  to  their  wills  and  private  affections ;  for  as  one  saith, 
Ifthe  owner  of  talis  discretio  discretionem  conjfundit.     And  Walmesley,  Justice, 
boond'bv'^  re-   ^®^^>  ®"^  it  was  not  denied  by  any,  that  if  the  owner  of  the  land 
fcription  to  re-  was  bound  by  {h)  prescription  to  repair  the  river-bank,  that  yet 
pair  the  river-   on  such  commission  awarded,  the  commissioners  ought  not  to 
■uch  commit    charge  him  only  with  the  whole,  but  ought  to  tax  all  who  had 
sion  awarded,   land  in  danger :  and  to  this  purpose  the  statutes  were  made ;  for 

thecororoU-  '  ' 

sioners  o«Kbt  to  tas  all  wjio  bad  laud  id  danger.  %  2  Co.  25.  b.  3  Co.  13.  a.  14.  a.  Co.  Lit 

Vfr6.  b.  386.  bu  Ifob.  25.  3  BuUlr.  318.  Cr.  Jac.  218.  ||  2  Co.  25.  b.  (e)3Co.  13.  14.  (/)10 
Co.  138.  a.  140.  a.  4  lDStv41.  2  Bulstr.  197, 198.  CalKs,  sect  112.  Hob.  158.  Hardr.  146.  Cr. 
Jac.  336.  3  Balst  128.  (^)2  Co.  25.  b.  8  Co.  152.  a.  9  Co.  123.  b.  Co.  Lit  10.  a.  45.  a.  l66.  b. 
274.  b.  17S.  b.  (hy  10  Got  IHO.  a.  Callis,  sect  144. 


.1^— *»<»w».**i^^'l!»*<^^».i— ■*'— '  ■  ■  ■    ■    I *  ■  ■■— —— ^.y 


(a)  Y\A.ip09tiKeiMe/tdase^  i6C6,  10  a^  and  note  lb.ilndvid.i)ofttW/v./mpe$r,  iBam. 
ft  Cre^i.  165.  S.  G.  s  0ow.  ft  RtI.  iso^ 
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Otherwise  (a)  it  might  be  that  all  the  land  wopld  be  drowned  (a)ioCo.  140. 
before  that  one  person  only  could  repair  the  bat))c ;  and  that  ap-  ^* 
pears  hy  the  words  of  the  statutes;  wherefore  judgment  was  given 
for  the  plaintiff  (b). 


(b)  Callis  in  his  reading  on  Sewers,  p.  144. 
observes,  ''  This,  being  mistaken,  is  discreetly 
**  altered  in  the  said  case  of  Keighley  by  the 
•*  author  himself;  for  how  could  it  be  pre- 
"  somed  that  the  learned  makers  of  this 
**  worthy  law  would  have  stricken  down  at 
**  one  blow  so  many  thousand  prescriptions, 
•*  customs,  &c."  Vid.  Rex  v.  Commiukmen 
of  Sewert  for  Essex,  1  Barn.  &  Cress.  477. 


S.  C.  3  Dow.  &  RyL  700.  that  where  an  indi* 
vidual  is  bound  bv  prescription  or  otherwise 
to  repair  a  sea  wall,  still  if  there  be  no  default 
on  kis  part,  and  damage  is  sustained  by  an 
extraordinary  flood  or  tempest,  the  wnole 
level  must  bear  the  loss  and  be  contributory 
to  the  repairs ;  but  that  they  shall  not  be  con* 
tributor^  where  there  is  default  in  him. 


PENRUDDOCK'S    CASE.  • 


frin.  40  Eliz. 


In  the  Common  Pleas. 


Quop  permiitai  Wes  (or  the  feofice  for  a  nuisance  levied  in  the  time  of  the  Clark 
£eoifi>r.  ^• 

And  may  be  brought  against  him  who  did  the  wrong  without  any  request  PartV.-ioo tl 
made,  but  it  cannot  be  brought  against  his  feoffee  without  a  previous 
request  to  reform  the  nuisance.  -  V  • 

*  Such  feofifee  may  abate  the  nuisance  before  any  prejudice  done,  as  well     '  ]i 

agsunst  the  feoffee  who  did  not  the  nuisance,  as  against  the  tort  feasor  him- 
self:* S.  C.  [Cro.  Eliz.  234.  Jenk.  Cent.  2€0,\ 


In.  a  Q^od  permit  tat  (a)  between  Henry  CIark»  plaintiff,  an4  HiU.37£lix. 
Edward  Penruddock  and  Mary  his  wife,  defendants,  which  waa  ^^?®^*^"** 
adjudged  in  the  Common  Pleas,  and  removed  by  a  writ  of  error  ona^WritoV* 
into  tlie  King's  Bench,  Hil.  37  El.  Rot.  387.  the  case  was  such;  Error,  s  lost, 
John  Cock  2  Oct.  anno  1  Mar.  built  on  his  own  freehold  a  ^^^'^  ^^* 
house  in  St.  John's  Street  in  the  county  of  Middlesex,  so  near 
the  curtilage  of  the  bouse  of  Thomas  Chichely,  that  domus  ilia 
superpendety  Anglice  doth  hang  over,  magnam  partem^  xndelicet 
S  pedes  curtilagii  prced^^  8fc*     And  afterwards  Jolin  Cock  con- 
veyed the  house  which  he  bad  so  built  to  Penruddock  and  bis 
wife;  and  Thomas  Chichely  to  whom  the  nuisance  was  done, 
c6nveyed  his  house  to  the  said  Clark  the  now  plaintiff.    And  the 


(a)  This  writ  is  now  out  of  use,  for  at  this  trespass.    Vid.  Booth  on  Real  Actions,  S39.' 

day  all  actions  for  ways,  commons,  nuisances.  Com.  Pie.  Action  on  the  case  for  a  nUlBuice] 

and  the  like,  are  turned  into  actions  upon  the  a.,  Viner^s  Ab.  Nuisance  i.  2.,  and  vid*  Shalmtr 

case,  or  the  right  may  be  tried  upon  actions  of  ▼.  Puitenetf^  1  L.  Raynu  176. 
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plaintifTin  his  Quodpermitiai  ( which  he  brought)  ^ro^/^r/t^^  do- 
mtimpnedicf,  declared  that  the  same  honse  5f(^^r/>^n^£f  tres  pedes 
curtilagii  pradict\  sic  quod  aqua  pluviales  de  eadem  domo  desceU" 
denteSi  soltrni  ejusdem  curtilagii  conterunt^  ac  magnopere^  ac  indies 
magis  magisque  consumunt  4*  devastant^  ac  ed  rat  tone  curtilag*  prced" 
quolibet  pluviali  tempore  humectaf  4'  innndaf  exist\  quod  pradicf 
Henri^  inhabit  in  eodem  messuagio^  uullam  prqfic'  Sp  el  easimenV 
de  eodem  curtilagio  percipere  possit,  ad  nocumenium  liberi  tenement i 
pradictiy  ^c.  in  eisdem.    And  the  first  question  was,  if  the  writ  of 
Quod  permittat  lies  in  this  case  for  the  feoffee  or  not :  and  it  was 
objected,  that  when  a  wrong  and  injury  is  done  by  levying  of  a 
nuisance  for  which  an  action  lies,  that  if  he,  who  has  the  free- 
hold  to  which  the  nuisance  is  done,  coiiveys  it  over,  now  this 
wrong  is  remediless;  as  if  the  lord  incroaches  rent  of  his  tenant, 
ftt)4Co.  ii.b.  the  tenant  canuot  avoid  this  wrong  in  an  {a)  avowry^  but  in  an 
^Co.  ^  ••        assise  (i)  or  a  Cessavit^  or  a  Ne  (c)  injuste  vexes^  he  may.     But 
sImlVi.    *    if  the  tenant  to  whom  the  wrong  is  done  enfeoffs  another,  his 
[  •  101  a.  ]  feoflTee  shall  never  avoid  *this  wrong;  for  he  shall  take  the  land 
C^)4Co.  11.  b.  in  the  same  plight  as  it  was  given  him  ;  and  that  appears  by  33 
DSt.^!si8.     ^  ^'  Avo^'O'  255.  &  18  E.  2.  Avow.  21?.  &  4  E.  2.  Avow.  201. 
H  last.  21.         Also  if  a  man  be  seised  of  land  to  which  common  is  appendant, 
(f}J.N.  B.u.  and  he  is  disseised  of  the  common,  upon  which  he  brings  an 
11  Co.**/^^  assise,  and  afterwards  enfeoffs  another  of  the  said  land,  the  com- 
4E.5!45. b.      mon  is  extinct  for  ever;  and  therewith  agrees  4  E.  3.  wherefore 
^-  *•  '  they  conceived  that  the  feoffee  should  not  have  the  said  Quod 

permittat  to  avoid  the  wrong  and  nuisance  made  in  the  time  6f 
Qtnpd  permit,    his  feoffor.     But  it  was  answered  and  resolved,  that  the  dfop- 
utaeilor  the  ping  of  the  water  in  the  time  of  the  feoffee  is  a  new  wrong,  so 
{^TSSio^ur*  ^^^^  ^^^  permission  of  the  wrong  by  the  feoffor,  or  his  feoffee,  to 
the  wroBir,       continue  to  the  prejudice  of  another,  should  be  punished  by  the 
^^t^*^^'  feoffee  of  the  bouse  to  which,  &c.  and  if  it  be  not  reformed  after 
SoTif  hroBght    request  made,  the  Quod  permittat  lies  against  the  {d)  feoffee,  kt\A 
•gaiaft  iiti       he  shall  recover  damages*  if  he  do  not  reform  it;  but  without  re* 
ma»t*SeaTi*r  V^^  made,  it  doth  not  lie  against  the  feofl^e,  but  against  him 
reqaett  to're^'^  who  did  the  wrong  it  Ilea  without  any  request  made,  for  the  law 
form  the  nuis-    doth  not  require  any  {e)  request  tabe  made  to  him  who  doth  the' 
*"^*  wrong  himself  (b)  ;  and  so  this  case  is  not  lilie  any  of  the  cases 

which  liave  been  put  on  the  other  side.  Vide  4  Ass.  5.  {/)  4  E« 
3,  S6.  a.  b.  5  E.  3,  43.  whei-e  it  appears  that  the  feoffee  shall  have 
fS.  Itayni?"^*  *  Quod  permittat  of  a  nuisance  levied  in  the  time  of  the  feoffor  : 
4f4.469.  f  and  with  this  judgment  agrees  a  judgment  given  by  Sir  Christ 
f  "^405  s  Wray,  Chief  Justice,  and  the  whole  court  of  Kings  Bench,  Mich, 
lost!  S04.'  Cr.  ^^  Aii^  25  Eliz.  where  the  case  was ;  John  (g)  Rolf  the  father  was 
Jac.931,575.    geised  of  a  house  in  Hemelhamstead  in  fee;  and  llic.  Rolf  the 

1  Veiit  48.  Cr. 

£1.  191.  Moor.S53.  F.N.  B.  If 4.  h.  (e)  Cr.  £1.  269.  (/)  2  Biilstr.  16.  9  Co.  54.  a.  (^)  RolPs  case» 

S4  Sc  25  £liz.  Cr.  £liz.  40t3.  Moor.  5.^5. 


(b)  **  Nuisances  bv  on  act  of  commiidon  are  **  which  overhang  a  public  road,  or  the  private 

^  committed  in  ddiance  of  those  whom  luch  ^  property  of  the  person  who  cuts  them,"  per 

**  nuisances  injure,  and  the  injured  party  may  Best)  J.,  Earl  Lmuda/e  v.  KeUtm^  8  Bam.  ft 

"  abate  them  without  notice  to  toe  person  Cress.  311.  S.  C.  3  Dow.  &  Ryl.  556.  Quod 

**  who  committed  them,  but  there  is  no  de-  vide,  and  the  authorities  dted,  and  per  Croke, 

«  dded  case  which  sanctions  the  abatement  J. :  **  One  may  cut  down  boughs  if  they  hang 

**  by  an  individual  of  nuisances  from  omission,  "  over  his  ground."   Morrit  v.  Bakery  3  Bulst. 

**  except  that  of  cutting  the  branches  of  trees  1 98.  S.  C.  1  Roue's  Rep.  594. 
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father  was  also  seised  of  a  piece  of  land  on  the  south  and  east 
parts  adjacent  to  the  said  house,  and  Ric.  Rolf  built  a  house  on 
ois  piece  of  land  aforesaid,  so  near  the  house  of  the  said  John 
Rolf,  that  the  eaves  of  the  said  house  did  hang  over  part  of  the 
house  of  the  said  John  Rolf,  so  that  the  rain  which  descended 
from  the  said  house  of  the  said  Rich.  Rolf  fell  on  part  of  the 
house  of  the  said  J.  Rolf,  and  afterwards  J.  Rolf  died,  and  his 
house  descended  to  his  son,  and  aderwards  the  said  Rich,  died, 
and  his  land  descended  to  his  son,  who  on  request  made  by  the 
said  John  the  son,  did  not  reform  the  said  wrong,  but  suffered 
the  eaves  of  his  house  to  hang  over  the  house  of  John  Rolf  the 
son  for  a  certain  time ;  the  wall  of  the  house  of  the  said  J.  Rolf 
the  son  became  rotten,  &c.  upon  which  matter  John  the  son 
brought  an  action  against  Rich,  the  son,  upon  which  Rich,  the 
son  did  demur  in  law  ;  and  it  was  adjudged  that  the  action  was 
{a)  maintainable,  because  the  def.  on  request  made,  did  not  re-  (a)  Moor,  lis, 
form  the  nuisance  which  his  father  made,  but  suffered  it  to  con«  ^^* 
tinue  to  tlie  prejudice  and  damage  of  the  plaintiff,  son  and  heir  4oi.  ck  jic. 
to  him  to  whom  the  wrong  was  done.  Vide  2  H.  4.  I S.  3 1  E.  3*  ftsu 
Voucher  27£.  20  Ass.  p.  18.  19  Ass.  p.  6.  and  with  this  judfl^- 
ment  in  the  principal  case  agrees  the  Register   199*  b.  &  F.  N.  *• 

B.  124..  H.  and  the  stat.  of  West.  2.  cap.  (4)  24.  by  which  it  is  ,  |ort?2o5*i?! 
enacted,  quod  si  transferal  domus  ^mums^  Sfc,  in  aliam personam^  [  «  \q\  \^  i 
breve  nan  denegaf^  sed  de  aetero,  cum  in  uno  casu  concedif  breve^  Co.  Lit.  54.  bw 
in  cansimili  casu  simili  remedio  indigente^  sicui  priusy  Jiat  breve. 
El  si  hujusmodi  levata  ad  nocumentum  transferanf  in  aliam  per* 
sonam^  de  ccetero  Jiat  breve.     By  which  it  appears,  that  the  writ  .  v^    «,  ^^ 
in  our  case  well  lies,  and  so  it  was  adjudged  in  the  Common  40s.  s  Lh^^ 
Fleas,  that  the  Quod  permiitat  in  the  case  at  bar  did  well  lie.  109.  DjrciilPk^ 
Vide  14  Eliz.  Dyer  (c)  319.  Madam  Brown's  case.     And  flil.  YdV.'^iiiL*    »' 
35  Eliz.  Rot.  493.  between  {d)  Beswick  and  Cumden  lo  the  King's  N<^nf.    -' 
Bench :  on  which  judgment  in  the  case  at  bar  Penruddock  and  his  (<0  Moor55Si' 
wife  brought  a  writ  of  error  in  the  King's  Bench,  where  Pophamt  o\'Bk%»  '  • 
Chief  Justice,  and  all  the  Justices  of  the  King's  Bench,  did  con*  ios.  Noy  eSiL  *' 
cur  in  opinion  with  the  Justices  of  the  Common.  Pleas  as  to  the 
point  there  adjudged  :  and  it  was  moved  in  the  King's  Bench,  if  Such  feoffi^.  * 
the  feofiPee  might  abate  the  nuisance  as  the  feoffor  himself,  and  as  "'^^'^^u^ 
well  in  the  hands  of  the  feoffee  who  did  not  the  nuisance,  as  in  the  fore  any  pro- 
hands  of  the  tort-fesor  himself;  and  if  the  feoffee  of  the  house  to  jadice  done, 
which  the  nuisance  was  made  might  do  it,  (if  he  could  do  it)  be-  JhelSoft^fS 
fore  he  had  some  special  prejudice,  as  in  the  dropping  of  the  did  not  the 
water,  or  if  be  ought  to  stay  still  he  had  special  prejudice.  And  noUance,  m 
Popham,Chief  Justice,  held  that  in  both  cases  thefeofiee might  (e)  ^("f^* 
abate  the  nuisance,  and  that  before  any  prejudice  (c) ;  for  it  is  himself. 

(e)  9  Co.  55.  a.  Cr.  £1.  S69.  S  Roll.  565.  Cr.  Jac.  555.  9  E.  4.  55.  a.  b.  Cr.  Car.  185.  Jenk.  Cent, 
f 60. 8  Ed.  4. 5. 


:*t  ^ 


•*'  ."•  •' 


(c^  But  be  cannot  remove  scafiblds,  &c.  for  may  be  cut,  yet  they  cannot  be  cut  lest  they 

making  a  building  which  will  be  a  nuisance  should  hereaifler  grow  over,  per  Croke,  J.,  1 

when  finished.  Roue's  Ab.  Nuisance  a.  JVbr-  RoUe's  Rep.  594.  -  So  after  the  removal  of  a 

rice  V.  Baker,   1  RoUe's  Rep.  595.  S.  C.  5  nuisance  the  destruction  of  the  materials  can- 

Bubt.  196.    So  if  a  person  have  an  intent  to  not  be  justified.  James  r.  Hayward^yf,  Jonm, 

buildawaU^and  lays  the  foundation  you  cannot  222.  and  vid.  Com.  Dig.  Action  on  the  case 

pull  thb  down,  per  C6ke,  C.  J.,  ibid.  So  al«  for  a  nuisance,  d.  4. 
though  boughs  which  hang  over  another's  land 
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reasonablie  that  he  shoqld  prevent  his  preiudice,  and  not  stay  till 
it  be  done ;  which  was  granted  by  the  whole  court.  And  after- 
wards the  jndgment was  affirmed:  and  so  this  case  was  adjudged 
by  all  the  Judges  of  England. 


W  I  N  D  S  O  R'S    CASE. 


Pasch.  41  Eliz.  Rot  513. 


Will  DIOR  It  two  have  title  to  present  by  turns,  and  one  presents  a  parson,  who  is  ad* 

**  mitted,  instituted,  &c.  and  afterwards  is  deprived,  be  shall  not  present 

Part  V.-lM  a.         H!^^  hut  it  shall  serve  bis  turn,  for  it  was  but  voidable.    But  when  the 

admission  and  institution  are  merely  void  it  shall  not  serve  for  a  turn. 

A  sentence  reversed  is  as  none. 

*  In  Quare  impedit  the  writ  was  ad  ecdedam^  and  the  declaration  was  de  advo- 

eatione  duarum  pariium,Bnd  held  well,*  S.  C.  [Cro.  Eliz.  686.  Moore  5^8.] 

Vid.  the  Entry,  Co.  £nt.  485.  pU  6. 


8eeFitiglb.36.  l^  a  Quare  impedit  by  A.  Windsor  against  the  Archbishop  of 
loCo.  iS6?b.  Canterbury,  Fletcher,  &c.  for  the  church  of  Buscot  in  the  county 
s  Roll  Rep.  *  of  Berks:  the  plaintiff  declared  that  he  had  a  manor  to  which  the 
loi'  ^^  ^*^*    advowson  of  two  parts  of  the  church  was  appendant,  and  tliat 

the  defendant  had  a  manor  to  which  the  advowson  of  the  third 
part  was  appendant ;  and  on  the  declaration,  and  the  bar,  the 
case  was  such :  the  plaintiff  had  the  advowson  of  two  parts,  and 
the  defendant  of  the  third;  the  plaintiff  presented  once,  and  the 
incumbent  died,  affd  afterwards  he  presentedJn  the  time  of  E.  6. 
Pariy  who  was  admilbted,  instituted,  and  inducted ;  and  after- 
warcfs  in  the  time  of  Queen  Mair  he  ws^s  deprived,  because  he 
Jidt  conjugattiSi  and  a  favourer  of  the  religion  tempore  E.  6.  and 
the  church  being  void  by  his  deprivation,  the  defendant  present- 
ed his  clerk,  who  was  admitted,  instituted,  and  inducted,  4*  re- 
mansit  in  ecdesid  usque  1  Eliz.  and  then  deprived  by  Jewel  &  others 
of  the  high  commissioners,  and  the  first  sentence  declared  and  ad- 
judged to  be  void,  and  Parry  the  first  incumbent  restored  to  the 
said  church :  and  afterwards  the  defendant's  clerk  so  deprived 
died,  and  then  Parry  died,  and  the  defendant  presented  as  in  his 
turn,  forasmuch  as  his  incumbent  was  deprived,  and  Parry  the 
iticumbent  of  the  plaintiff  restored,  by  whose  death  the  church 
now  becomes  void ;  upon  which  the  plaintiff  did  demur  in  law : 
and  it  was  adjudged  against  the  plaintiff.  And  in  this  case  it  was 
agreed,  if  two  have  title  to  present  by  turns;  and  one  presents, 
wno  is  admitted,  instituted,  &e,  and  afterwards  is  deprived  for 
crime  or  heresy,  or  any  other  cause;  yet  he  shall  not  present 
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again,  but  it  simll  serve  for  his  (a)  turn  t  so  if  he  presents  a  mere  (')  2  Roll.  mt. 
layman,  who  was  admitted,  instituted,  &c.  although  it  be  de-  q[^  ^**  ^^' 
clared  by  sentence  that  he  was  uncapable,  and  therefore  void  ab  Hob.  i67. 
initio  (b);  yet  because  the  church  was  full  till  the  sentence  declara-  ^)  2  Roll.  S47. 
tory  came;  therefore,  although  this  deprivation  relates  to  some  Dyerstg'  ^^^' 
purpose,  yet  it  shall  serve  for  his  turn,  because  it  was  but  void-  . 
able,  as  in  the  case  of  Litt*     If  the  (c)  lord  marries  his  ward  ^^Si?'  ^**'  ^^* 
within  the  age  of  consent,  and  afterwards  he  disagrees  to  it,  105.*      *^^* 
now  it  is  no  marriage  ab  initio^  *yet  he  shall  not  {d)  marry  him  [  ♦  |02  b.  1 
afterwards.     So  27  H.  6.  Gard.  118.     If  the  Guardian  marries  (tf)Co.  lit. 
his  ward,  and  afterwards  they  are  divorced  causa  prcecontractHs^  79.  b.  Co.  Lit. 
yet  he  shall  not  have  the  marriage  of  him  again.    But  when  the  vuie  saEiiz. 
admbsion  and  institution  are  merely  void,  then  without  doubt  Dyerpl.  ult. 
it  shall  not  serve  for  a  turn ;  as  if  his  presentee  had  been  admit- 
ted, instituted,  and  inducted,   but  he  had   not   subscribed   to 
the  {e)  Articles,  &c.  according  to  the  statute  of  13  Eliz.  where-  (0^  Roll.  Rep. 
by  in  such  case  the  admission,  and  institution,  and  induction  f^  ^j"'  ^^' 
are  void ;  23  Eliz.  (/)  Dyer  pL  tdt.  a£c\     But  in  the  principal  %  Jones  19.' 
case,  although  the  defendant's  clerk  was  parson  for  tlie  time  to  ^r.  EI.  680. 
all  purposes,  and  during  the  first  deprivation  Parry  was  not  in-  y^iv'^f^^'  ^^* 
cumbent ;  yet  when  the  second  sentence  came,  then  Parry*  was  Cawiey  22. 
incumbent  again  by  force  of  his  former  presentation,  institution  (/)l>yer377. 
and  induction,  and  needed  no  new  institution,  &c.     And  by  \  Anders,  iss. 
force  of  the  second  sentence  the  presentee  of  the  defendant  was  Hob.  168. 
removed,  and  Parry  restored ;  then  when  Parry  died,  who  was  ^'*-  ^**  ^^^' 
the  last  presentee  of  the  plaintiff,  the  defendant  shall  present  as 
in  his  turn,  for  the  presentation  which  he  made  now  on  the 
matter,  during  the  life  of  Parry,  being  the  second  presente.e  of 
the  plaintiff,  cannot  be  in  his  turn,  when   Parry  died  incum- 
bent by  force  of  the  plaintiflfs  presentation:  but  if  Parry  had  (^) 2 Roll. 547. 
died  (^)  before  the  second  sentence,  or  had  not  reversed  the   Cr.  E1.687. 
former  sentence,  then  the  defendant  had  had  his  turn:  and  95^335^""'**'^ 
note,  that  the  writ  was  ad  (A)  ecclesiam^  and  th^  declaration  was   io'co.  135, 
de  advocatione  duarum  partitivii  and  well.     Vide  Dyer  6   £.    136.  Co.  Lit 
6.  (0  78.  b.  F.  N.  B.  39.  b.     Vide  Trin.  14  Eliz.  Rot.  1060.  in  ^J:  Dyer's, 
the  Common  Pleas:  and  Hil.  38  Eliz.  Sir  Thomas  Stanhope's  pL,34.4  Co! 
case  in  the  Common  Pleas :  and  I  conceive  that  the  writ  ought  '^^\^'  b.ioCo. 
to  be  {Jc)  general,  as  F.  N.  B.  and  divers  other  books  are;  but  (/^)V.  N.B. 
the  declaration  ought  to  be  according  to  his  title  (a).  6  i.  a. 

(a)  .In  the  report  of  this  case,  Cro.  Eliz.  patrons  agree  to  present  the  one  two  turns 

<S87.  ad  fin,  it  is  stated  that  the  whole  court  held  and  the  other  a  third  turn,  as  this  c.  s  j  is,  there 

the  declaration  to  be  ill,  in  that  he  declares  either  of  them  hath  the  entire  church  for  that 

that  one  had  th«  advowson  of  the  third  part  time ;  and  as  Walmeslev  said,  the  difference  is 

of  the  church,  and  another,  two  parts  thereof;  well  expressed  in  3 1  £dw.  5.  Droit  68  &  69 ; 

for  it  appears  that  the  one  had  the  entire  wherefore  it  was  adjudged  for  the  defendant ; 

church  tor  the  time  when  he  was  to  present  the  Entry  in  Coke,  485,  pi.  6.  after  stating 

sole;  and  then  when  he  declares  that  one  had  that  judgment  was  given  for  defendant,  adds,  et 

the  advowson  of  two  parts  of  the  church,  viz.  noloy  that  in  Trin.  41  Eliz.  in  the  argument  of 

to  present  to  two  turns  it  is  repugnant  in  it-  this  case  it  was  held  that  where  the  plaintiff  in 

self,  for  by  his  own  shewing  it  is  to  two  parts  his  count  says,  that  Advocatio  dmrum  partium 

of  the  advowson  and  not  to  tne  church,  for  the  Ecdetus  prtcdicta  belongs  to  the  manor  of  B., 

JBoiety  or  third  part  of  the  church  is  where  thb  shall  be  understood  tota  advocaiio,  and 

parceoert  or  joint»tenanti  present  jointly*  every  then  .when,  he  says  videlicet  ad  prasentand*  ad 

one  hath  a  part  of  the  church,  b^^  wjiierc  l^wo,  egndem  jecdcsiaifi  duobut  pfimit  vicibus,  thi» 

churches  are  uniiecf  and  consolidate,  and  the  shall  be  understood  to  be  but  two  parts  of  the 

VOL.  III.  F 
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advowson,  and  80  is  repugnant  and  bad ;  but 
he  ought  to  have  said,  ad  quod  duce  partes  ad- 
vocationis eccUtuB  pnedicta  videUcet,  S^c,  and 
then  it  had  been  good.  Moor  reports  the  case 
to  have  been  adjudged  on  the  same  point,  and 
for  the  same  reason  as  Coke  reports.  But  the 
report  in  Croke  which  agrees  with  the  distinc- 
tion taken  in  Co.  Litt.  176.  and  with  what 
Lord  Coke  notices  in  his  Entry,  is  probably  the 
more  correct.  This  diversity  does  not  hold  in 
the  case  of  a  rectory,  for  in  Holland^ t  case. 


4  Rep.  75.  vol.  2.  p.  471.  the  pleading  was  orf 
medietatem  rectoria,  whereas  it  should  have 
been  ad  rectoriam  medietatiSf  and  it  was  taken 
by  the  court  to  be  the  same  in  effect.  Vid. 
Windham  v.  Bishop  of  Norwich,  1  Brown  I. 
165.  Wats.Clerg.  Law  250.  Smithes  case,  10 
Rep.  155.  Salway  v.  Luson,  2  Leon.  36. 
Evelcigh  v.  Turner,  Dyer  299.  pi.  32.  Sioughlon 
v.  Palmer,  1  Jones,  446.  Reynoldson  v.  Blake, 
1  Lord  Ray m.  197. 


H  U  N  G  A  T  F/S     CASE. 

Trin.  43  Eliz.  Rot.  1084.  (1804.) 
In  the  Common  Pleas. 


HuMGATE  Bond  on  condition  to  perform  an  award,  so  that  the  said  award  be  made  and 

__       -  _**•  delivered  utrique partium,  the  award  should  be  delivered  to  each  of  tho 

PartV.~103a.         parties. 

Sometimes  tUerque  is  discretive  and  several,  and  sometimes  collective  and 
conjoined,  according  to  the  subject-matter.  S.  C.  [Moor  642.  Cro.  Eliz. 
885.] 


Re 


Arbitremeot 
182, 183. 
6  Mod.  160. 


a)  «  Roll.         HuNGATE  (a)  brought  an  action  of  debt  on  a  bond  against  Mese 
ep.87.Bridg.  and  Smith,  the  condition  of  which  was  to  perform  the  arbitrc- 

63,64.  March    ment  of  two,  between  the  plaintiff  of  the  one  part,  and  the  de- 

fendants  of  the  other  part ;  ita  quod  arhttrtum  pnrd  jiat  4*  dcli" 
beretur  utrique  partnim  prdBdictomm  before  such  a  day ;  and  the 
defendants  pleaded  that  before  the  day  the  arbitrement  was 
made,  but  was  delivered  to  the  plaintiff,  and  Mese  one  of  the 
defendants,  and  not  to  the  said  Smith;  upon  which  the  plaintiff 
demurred.  And  judgment  was  given  against  the  plaintiff.  And 
it  was  resolved,  that  sometimes  this  word  (tUerque)  is  discretive 
and  several,  and  sometimes  collective  and  conjoined :  as  if  two 

(fr)f  Roll.  148.  or  three  be  bound  iu  a  bond  (i),  4*  utrumque  eorumi  this  word 

se  BaUtr.  70.      utrumque  makes  the  bond  several,  as  it  is  held  in  28  (c)  H.  8. 

10  H? 7.^6.*      ^y*  ^9*  ^*     ^"^  ^"  ^^®  ^^*®  "^  ^^^  ^^  ^*^"^'  ^^  taken  collective. 


s  Rulst.70.  gruity  of  reason,  and  ui  evitetur  absurdum^  as  in  the  case  o({e) 
((l)Cr.^E^j^97.  39  j|^  g^  y^  ij^^  condition  of  a  bond  was,  $i  ulerque  eoi-um^  sciL 
(«)Brid. 63, 64.  the  obligor  and  obligee,  steterit  arbitrio  Roberf  Bosom^'^c.  and 
39  H.  6.  11.  a.  it  was  adjudged  that  each  of  them  was  houndL  pro  parte  sua^  and 
C^r.^'eP'^^'        not  one  for  Uie  other ;  for  that  would  be  absurd  and  unreason- 
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able.     And  in  the  case  at  bar,  Forasmuch  as  each  of  the  parties 

is  subject  to  penalty  and  danger,  it  is  reason  that  the  arbitre- 

ment  should  be  delivered  *to  each  of  the  parties,  to  the  intent  [♦  IDS  b.  ] 

that  they  might  perform  it,  and  avoid  the  danger  of  breaking  of 

it     2.  It  was  resolved,  that  if  two  be  of  one  part,  and  two  of 

the  other  part,  and  the  words  are  (as  above)  ita  quod  delibcretur 

uirique  pariiuntj  that  the  delivery  of  the  arbitrement  to  one  of  the 

one  part,  and  to  another  of  the  other  part,  is  not  sufficient ;  for 

party  is  to  be  intended  of  the  whole  party,  and  one  is  as  well 

within  the  penalty  and  danger  as  the  other.     And  forasmuch  as 

the  arbitrement  was  not  delivered  to  the  said  Smith,  judgment 

was  given  against  the  plaintiff  (a). 


(a)  In  Cook  V.  Macclesfield,  Dyer  318.  a.  grave,  Cro.  £liz.  797.  it  was  held  that  a  sub- 

A.  B.  C.  and  D.  submitted  to  abide  an  award  mission,  so  as  the  award  be  delivered  to  either 

to  be  made  between  A.  &  B.  of  the  one  part  of  the  parties,  means  both,  and  vid.  Parker  v. 

and  C.  &  D.  of  the  other,  ita  quod  it  be  de-  Parker,  Cro.  Eliz.  448.  Vin.  Ab.  Arbit.  Fa. 

livcrcd  to  the  parties  or  to  one  of  them,  de-  pi.   13. 17.' Vin.  Ab.  Obligation  g.    Note  (a), 

livery  to  any  one  of  either  party  and  by  parol  Maihewton*i  case,  ante.  p.  45. 
only,  was  held  sufficient;  but  in  Block  v.  Pal- 


B  A  K  E  R'S     CASE. 


Trin..42  Eliz. 


In  the  King's  Bench. 


Ip  a  party  demur  to  evidence,  he  mu^t  admit  the  evidence  to  be  true,  and  the   Middlbton 
other  party  must  join  in  demurrer  or  waive  his  evidence.  ^        ^* 

The  King  may  refuse  to  join  in  demurrer,  but  in  such  case  the  court  ought  part  V^104  a< 
to  direct  the  jury  to  find  a  special  verdict. 

The  King  may  waive  a  demurrer  and  take  issue  at  his  pleasure.  S.  C.  Cro. 
Eliz.  752. 


Upon  evidence  in  an  Ejeciione  Jirma,   between  Middleton  and 
Baker,  it  was  resolved  by  the  whole  court,  that  if  the  plaintiff  in 
evidence  (a)  shews  any  matter  in  writing,  or  of  record,  or  any  (a)  Co.  Uu 
sentence  in  the  Ecclesiastical  Court,  upon  which  a  question  in  ^**  *•  Docts 
law  arises,  and  the  defendant  offers  to  demur  in  law  upon  it,  the  f^) co-Lt^- 
plaintiff  cannot  refuse  to  join  in  demurrer  (A),  but  he  ought  to  7t,  a.  boct. 
join  in  the  demurrer,  or  wave  his  evidence.     So  if  the  plaintiff  P*'  ^^^* 
produces  {c)  witnesses  to  prove  any  matter  in  fact,  upon  which  (^c)  Doct.  pi* 
a  question  in  law  arises,  if  the  defendant  admits  their  testimony  lis. 
to  oe  true,  there  also  the  defendant  may  demur  in  law  upon  it, 
but  then  he  ought  to  admit  the  evidence  given  by  the  plaintiff  to 
be  true ;  and  the  reason  thereof  is,  that  matter  in  law  shall  not 
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(a)  Cr.  El.  759-  be  put  to  laymen.  So  may  the  plaintiff  demur  upon  the  defend- 
Soct^'DMip  *^^*  evidence,  mutatis  mutandis:  but  if  evidence  be  given  for 
(6)  Cr.  £1. 75*2.  the  (a)  King  in  an  information,  or  any  other  suit,  and  the  de- 
Doct.  pi.  119.  fendanl  offers  to  demur  upon  it,  the  King's  counsel  shall  not  be 
Co.^itf7j!^a^*  compelled  to  join  in  demurrer,  but  in  such  case  the  (b)  court 
Dyer  53.  pL  8.  ougb  t  to  direct  the  jury  to  find  the  special  matter,  and  upon  that 
^)iMod.         they  shall  adjudge  the  law,  as  it  appears  34  H.  8.  (c)  Dyer  53. 

fif)^afd.  83.  ^"^  ^^^^  ^®  ^y  (^)  ^^®  King's  prerogative,  who  also  may  wave  {e} 
Plowd.  85.  a.     a  demurrer,  and  take  issue  at  his  pleasure.     Nota  bene  (a). 

236.  a.  13  E.  4. 
8.  a.  4.  £.  3.  3*  b. 

(a)  But  the  court  may  deny  and  hinder  a  evidence  is  not  obliged'  to  join  in  demurrer^ 
party  from  demurring  by  overruling  the  matter  unless  the  party  demurring  will  distinctly  ad- 
m  demurrer,  if  it  seem  to  them  to  be  clear  in  mit  upon  the  record  every  fact  and  every  con- 
law.  Wordey  y,  FUUkeVf  2  Roll.  Rep.  119.  elusion  which  the  proposed  evidence  conduces 
Bull.  N.  P.  314.  And  in  a  demurrer  to  dr-  to  prove.  Gibion  v.  Hunter,  3  H.  BU  187. 
cumstantial  evidence  the  party  offering  the 


BOULSTON'S   CASK 


Mich.  39  &  40  Eliz. 
In  the  Cooimon  Pleas. 


BotJLsTON        An  action  docs  not  lie  ogainst  a  man  for  making  coney-boroughs  in  his  ownr 
„  *•  lands. 

Part  V.-I04b.         None  but  the  lord  of  a  manor  can  erect  a  dove-cote.  S.  C.  [Cro.  £li>.  547. 

Moore  420.] 


(a)  1  Roll.  90.  Between  Boulston  and  Hardy  it  was  adjudged  in  the  Common 

405. 1  Jones  Pleas,  that  if  a  roan  makes  {a)  coney-boroughs  in  his  own  land^ 

s^oiK  201?*  ^hich  increase  in  so  great  number  that  they  destroy  his  neigh- 

4  Leon.  7.  bours'   land  next  adjoining,  his  neighbours   cannot  have   an 

Oodb.i«2,]2d.  action  on   the  case  against  him  who  makes  the  said  coney- 

SBaUuii5  boroughs;  for  so  soon  as  the  coneys  come  on  his  neighbour'^ 

116.  '  land  he  may  (b)  kill  themy  for  they  siefine  naturay  and  he  wbo 

I'lio^r**  ^'  "^®*  ^®  coney-boroughs  has  no  property  (c)  in  them,  and  he 

Cr.  £1. 548.  ^^^  ^^^  ^  punished  for  the  damage  which  the  coneys  do  in 

Cr.  Car.  388.  which  he  has  no,  property,  and  which  the  other  may  lawfully 

f d^  Itf  "Vkw^*  ^^^'    "^"^  ^*  ^**  resolved  in  this  case,  that  none  may  new-erect 

421. 433.      *  A  (^)  dove-cote  but  the  lord  of  a  manor;  and  if  any  do  it,  he  may 

Cr.  EI.548.  be  punished  in  the  leet,  but  no  action  on  the  case  lies  by  any 

L^^'r^^id^'  particular  man,  for  the  le)  infiniteness  of  actions  that  may  be 

582, 491.  brought :  and  of  such  opmion,  as  to  the  new  erection  of  a  do¥e> 

Oodb.  259. 

1  Roll.  Rep.  136.  SCO,  201.  2  RolL  Rep.  3,  4, 5. 30,  Si,  32.  Popb.  141.  See  2  Roll.  Abr.  132.  con. 

(0  Cr.  Car.  388.  Antea  73.  a.  See  3  Salk.  248,  &c.  ibid. 


104  b.— -105  a.  aldsn's  case.  Sid 

cote  was  Sir  Roger  Manwood,  Chief  Baron,  and  the  Barons  of 
the  Exchequer  in  the  Exchequer-chamber  (a). 

(a)  ^Erecting  of  a  dove-cote  by  a  freeholder  Dewel  v.  Sounder^  Cro.  Jac.  491.;  and  there. 

**  who  is  not  lord  of  themanor,  nor  owner  of  fore  the^  held  the   opinion  reported  5  Rep^ 

^  the  rectory,  and  replenishing  it  with  dovesy  is  104.  b.  in  this  point  to  be  no  law  and  no* 

^  not  any  nuisance  inquirable  or  punishable  in  direct  resolution  in  point  of  judgment.    Vid. 

**  the  leet,  4  H.  6. 10. 87.  Ass.  pL  6.  9  H.  4. 4  ;  ace.  Earl  of  NorthumberlamPt  case,  Popham 

'**  for  nothing  is  inquirable  there  but  what  is  a  141.  The  report  of  Boulston's  case  in  Moore 

^  common  nuisance  to  all  people,  and  this  is  not  and  Crook  agrees  with  that  of  Lord  Coke. 

^  so,  but  can  be  a  nuisance  to  those  only  whose  Vid.  Arnold  v.  Jefferson,  5  Salk.  247.  Hawk, 

com  they  eat,  and  therefore  is  no  common  P.  C.  B.  I.  cap.  75.  §  8.    Hdnnaim  v.  Mocket, 

nuisance;  for  if  it  were  neither  die  lord  of  the  8  Bam.'  &  Cress.  940.  S.  C.  4  Dow.  &  Ryl. 

^  manor  nor  the  parson  could  erect  a  dove-  534.  that  erecting  a  dove-cote  is  not  a  com- 

^  house  more  than  any  other  firedioider,"  per  mon  nuisance.    And  vid.  Vin.  Ab.  Nuisance, 

Montague,  Crook,  Dooeridlge,  and  Houston,  r.  9.  Com.  Dig.  Leet,  1. 13. 


A  L  D  E  N'S     CASE. 
Ha.  43  Eliz.  Rot.  I8O7. 


In  the  Common  Pleas. 


ANasNT  demesne  is  a  good  plea  in  abatement  in  EjecHoneJimue,  S.  C.  [Cro.  Smith 

Elix.  826.  3  And.  178.]  Aldem? 

Part  V.-105  a. 

Is  Ejectione  Jimug  by  Smith  acainst  Alden  (a),  the  defendant  W^^^/^lg 
pleaded  that  the  tenements  in  which,  &c.  were  parcel  of  the  manor  yob.'^*47.'f    * 
of  Odiham  in  the  county  of  Southampton,  &c.  quod  quidem  ma'  Roll.ssiK.Docti 
nerium  est  de  antiqtio  dominicOf  8fc.  and  demanded  judgment  if  this  P*-  52-  pjj 
court  would  take  conusance;  upon  which  the  plaintiff  did  demur  in  mesmt)  7.  ^' 
law :  and  it  was  objected  that  this  action  was  but  in  the  nature  4  Inst.  270. 
of  trespass,  and  that  in  old  time,  in  it  the  term  was  not  recovered,  ^^^^^f^^* 
biit'tinly  against  him  in  the  reversion;  and  in  (6)  trespass  for  is. Doct.'p^.* 
breaking  of  a  close  and  felling  of  trees,  ancient  demesne  it  no  5 1.  « Inst.  597. 
plea,  as  it  is  adjudged  in  46  E.  3.  1  b.     Also  lands  in  ancient  pi{I^^5Jf;Br. 
demesne  shall  be  (c)  extended  by  Elegit^  because  the  freehold  Ancient  De- 
doth  remain  as  it  was  before,  and  yet  the  interest  of  the  land  is  mesne  ss.  st 
charged  bvf  this  execution,  7  H.  7.  !•   But  it  was  answered  and  p"ie^'i^*.  b. 
resTolved  that  the  plea  was  good  (a).  1  Ro.  sat.  * 

t «  And.  178. 
Cr.  El.  826.  Or.  Jac.  559.  Hob.  47.  9  Co.  77.  b.  Doct  pi.*  51.  Latch;  83,  84.  2  Brownl.  129.  lao. 
133.  2  RolL  Rep.  181.  Cr.  Car.  9.  Palm.  406.  1  Balst.  108.   4  Inst.  270. 

(a)  That  ancient  demesne  u  a  good  plea  in  abatement  in  ejectment,  vid.  Doe  v.  Bote,  t 
BiuT.  1047.  Com.  Ug.  Ancient  D^emesne  i«  5. 
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constable's  case. 


Part  v.— 105  a.— lOob. 


(n)  Cr.  Fl.  82d. 
Hob.  47.  1 
Roll.  339. 
1  Biilst.  108. 
46  E.  3.  1.  b. 

2.  a.  Br.  An- 
cient Demesne 
47.  4  Inst.  270. 
(ft)  1  Rol.  322. 
4  Inst.  270. 

(c)  Hob.  47. 

1  Roll.  322.  40 
£.  3.  4.  Br. 
Ancient  De- 
mesne 7.  9  E. 

3.  41.  a. 

[•  105  b.] 
Brownl.  131. 

1  Roll.  322.  46 
E.  3.  2.  a. 

4  Inst.  270. 

(d)  Hob.  47.  a. 

(e)  Hob.  17,48. 
Antea  103.  a. 
Dy.373.pl.  13. 
I>ort.  pi.  51. 

2  Inst.  397. 
4  Inst.  270. 
Palm.  641. 
Br.  Ancient 
Demesne  33. 
1  Roll.  883. 


Cr.  El.  104. 
Cr.  Jac.  261. 
Camberb.  105. 
9  Co.  78. 


i.  Because  the'comtnon  intendment  (a)  is,  that  the  title  and 
right  of  the  land  will  come  in  debate;  as  in  replevin,  in  a  writ  (b) 
mesne,  in  a  writ  of  (c)  ward,  in  accompt  {d)  against  guardian 
in  socage,  ancient  demesne  is  n  good  plea,  for  the  appearance 
and  common  intendment  that  the  realty  will  come  in  debate,  21 
E.  3.  10.  (4)  40  E.  3.  4.  46  E.  3.  1.  So  in  accompt  against  a 
Baily,  for  it  is  brought  for  the  issues  and  profitsofthe  land,  which 
is  ancient  demesne,  which  ought  to  be  determined  in  the  court  of 
ancient  demesne.     Vide  21  E  4.  Ancient  Demesne  6. 

2.  In  this  action  of  Ejcctiotiejirmce^  the  plaintiff  shall  recover 
.  the  possession  of  the  land,  and  shall  have  execution  also  per  habere 
facias  possessionem^  and  not  like  an  execution  by  Elegit ;  for 
there  no  judgment  is  *given  to  recover  the  possession  of  the  land 
in  a  court  of  record,  but  only  execution  done  by  the  Sheriff  in 
the  country :  but  in  an  assise  brought  by  tenant  by  Elegit  (e) 
ancient  demesne  is  a  good  plea,  as  it  is  held  22  Ass.  43.  And 
there  some  say,  that  land  in  ancient  demesne  is  not  subject  to 
Elegit^  but  the  contrary  is  at  this  day  held  for  law  for  the  reason 
aforesaid.  And  where  any  interest  in  the  land  shall  be  bound, 
or  the  realty  come  in  debate,  it  will  be  reasonable  that  those  in 
ancient  demesne,  who  best  know  to  try  and  determine  it,  should 
have  the  conusance  of  it.  And  if  this  action  proceeds  in  this 
court,  the  sheriff  cannot  return  any  persons  within  ancient  de- 
mesne ;  and  if  he  returns  any,  they  may  be  challenged  and 
withdrawn,  and  thereby  the  true  institution  of  the  law  will  be 
defeated,  sciL  that  the  interest  of  every  land  (holder)  shall  be 
tried  per  prohos  8^  legates  homines  de  vicinef^  Sfc,  who  best  know 
the  truth  of  the  matter.  And  forasmuch  as  at  this  day  all  titles 
of  lands  are  for  the  greatest  part  tried  in  actions  of  ejectments, 
if  jn  them  ancient  demesne  should  not  be  a  good  plea,  the 
ancient  privileges  (which  the  law  for  the  repose  and  quiet  of  those 
of  ancient  demesne  hath  allowed  to  them,  to  the  intent  that 
they  should  apply  themselves  to  tillage  and  husbandry,  and  there- 
fore are  so  greatly  regarded  and  favoured  in  .our  books)  would  be 
utterly  taken  away  and  defeated.     Vide  44  E.  3. 22. 


SIR  HENRY  CONSTABLEVS  CASE. 

Pasch.  43  Eliz. 
In  the  King's  Bench. 


Constable  Trespass  for  taking  certain  goods  which  were  wreck  and  cast  upon  certain 
''•  land  within  the  manor  and  fee  of  H.  which  said  manor  and  fee^  with  wreck 

Part  V.-106  a.         ^^  ^^®  *^^  within  the  said  manor  and  fee,  had  by  letters  patent  been 

granted  by  the  Crown  in  fee  to  the  father  of  the  plaintiflT,  whose  heir  he 
was.  Upon  special  verdldt  it  appeared  that  parcel  of  the  goods  were 


106  a.  constable's  CASE.  9,15 

vrrecked  and  cast  upon  the  ghore  within  the  said  manor,  between  Uie 
high  water  and  low  wator  marks,  and  that  the  rest  of  the  goods  were  float- 
ing between  the  high  water  and  low  water  marks.  The  jury  assessed  entire 
damages,  and  upon  the  special  verdict  judgment  was  given  for  the  defend- 
ant, and  resolved : 

1.  Nothing  shall  be  said  wreccum  maris  but  such  goods  only  which  are 
cast  or  left  on  the  land  by  the  sea. 

The  Court  of  Admiralty  has  no  jurisdiction  of  wreck,  but  it  has  o£  floUam^ 
jetsaniy  and  lagan.    Wreck  may  be  claimed  by  prescription. 

3.  The  soil  between  high  and  low  water  mark  may  be  parcel  of  the  manor 
of  a  subjecL  Below  the  low  water  mark  the  admiral  has  the  sole  jurisdic- 
tion ;  between  the  high  water  and  low  water  mark  the  common  law  and  the 
admiral  have  divisum  imperium.  The  common  law  when  the  sea  is  ebbed; 
the  admiral  ad  plemtudinem  maris. 

,    3.  The  King  shall  have  flotsam,  jetsam,  and  logon,  when  the  ship  perishes  or 
the  owners  of  the  goods  are  not  known. 

A  man  may  have^o^am  and  jetsam  by  the  King*s  grant,  and  ^^am  with- 
in high  water  and  low  water  mark  by  prescription. 

4.  The  Stat.  West  1.  c.  4.  is  but  a  declaration  of  the  common  law,  and  its 
provisos  as  to  wreck  extend  to  flotsam,  jetsam,  and  lagan. 

In  many  cases  concerning  time,  the  common  law  gives  a  year  and  a  day  for 

a  convenient  time. 

The  year  and  day  in  case  of  wreck  shall  be  accounted  from  the  seizure  of 

the  goods,  as  wreck. 

If  a  commission  to  inquire  of  wreck  be  awarded,  or  action  brought  within 

the  year  and  day,  a  verdict  given  afterwards  for  the  owner  ia  sufficient. 

The  act  De  Freer,  Regis,  quod  Rex  hob.  Wrec.  maris  per  tot.  reg.  is  but  a 

declaration  of  the  common  law,  and  notvrithstanding  it  a  man  may  prescribe 

to  have  wreck. 

5.  Entire  damages  being  assessed  for  the  goods  that  were  wreck,  and  for 
those  which  yrere  flotsam,  to  which  last  the  plaintiff  was  not  entitled,  judg- 
ment shall  be  given  against  him. 

*  By  rule  of  the  common  law,  where  no  man  can  claim  property  in  any 
goods,  the  King  shall  have  them  by  his  prerogative.* 

*  Infants,  fcme-covcrt,  executrix,  men  in  prison  and  beyond  sea,  are  bound 
by  non-claim  within  the  year  and  day,  of  strays  and  wreck."*  S.  C.  1 
And.  36. 


Sir  Henry  Constable  brought  an  action  of  trespass  against  Gam- 
ble, and  declared  that  King  Philip  and  Queen  Mary  were  seised  of 
the  manor  of  Holdemess  in  the  county  of  York  in  their  demesne 
as  of  fee,  as  in  right  of  the  crown  of  England;  and  by  their  4Madd. 5«i, 
letters  patent  granted  the  said  manor  and  fee,  ^vith  wreck 
of  the  sea  within  the  said  manor  and  fee,  to  Henry  Earl  of 
Westmorland  in  fee,  who  conveyed  them  to  Sir  John  Constable 
father  of  the  plaintiff,  whose  heir  he  is,  in  fee :  and  further  de- 
clared, that  certain  goods,  sciL  twelve  shirts  and  five  cloaks  were 
wreck  and  cast  on  the  land  within  the  manor  of  Barnston,  which 
is  within  the  said  fee  of  Holderness,  and  that  the  defendant  took 
the  said  goods,  &c.  the  defendant  pleaded  to  issue,  and  there- 
upon a  special  verdict  was  found  to  this  effect,  sciL  that  the  conr 
veyance  to  the  plaintiff  of  the  manor  and  fee  aforesaid  was  true 
as  he  had  declared ;  and  that  the  said  manor  of  Barnston  was 
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within  the  said  fee :  and  further  (hat  parcel  of  the  said  goods 
were  wreck,  and  cubt  super  arenas  aqtik  falsa  minime  coopertaa 
manerii  de  Baineston  itifira  jluxvm  et  reiluxum  maris  in  manerio  de 
Bameston^  and  for  other  parcel  of  the  goods,  that  they  were 
floating  super  aquas  maris  rejluentes  ex  arenis  ejusd^  manerii 
de  Earnest*  infra  fluxum  8f  refluxwn  maris^  S^c.  And  the  de- 
fendant took  all  the  said  goods  and  seised  them  to  the  use 
of  the  Lord  Admiral,  &c.  and  assessed  damages  entirely  for  all : 
and  si  super  totam  materiam^  8fc,  And  this  case  was  often  well 
argued  at  bar  and  bench,  and  at  last  judgment  was  given  against 
the  plaintiff.  And  in  this  case  five  points  were  resolved. 
1.  Nothing  1.  That  nothing  shall  be  said  wreccum  {a)  mains^  but  such 

sh^U  be  said  goods  only  which  are  cast  or  left  on  the  land  by  the  sea ;  for 
botsnch  goods  'ooreccum  maris  signijicat  ilia  bona^  qwB  naufragio  ad  terram  appeU 
[  ♦  106  b.  ]  luntur :  {b)Jlotsam  is*  when  a  ship  is  sunk,  or  otherwise  perished, 
only  whicli  are  and  the  goods  float  on  the  seei ;  jetsam  is  when  the  ship  is  in 
Se^landb^tl"  ^*"g^^  ^^  being  sunk,  and  to  lighten  the  ship  the  goods  are  cast 
■ea:  >vbat  shall  i^^to  the  sea,  and  afterwards  notwithsanding  the  ship  perish, 
be  said  to  be  Lagan  (vel  potius  ligan)  is  when  the  goods  which  are  so  cast  into 
sam'w'uean.  ^^^  ®^^»  ^^^  afterwards  the  ship  perishes,  and  such  goods  cast 
(a^f  Inst.  167.  are  so  heavy  that  they  sink  to  the  bottom,  and  the  mariners,  to 
(6)^Dalt.  Sher.  the  intent  to  have  them  again,  tie  to  them  a  buoy,  or  cork,  or 
ConK^ch?7.  ^^^^  other  thing  that  will  not  sink,  so  that  they  may  find  them 
fol.  106;  Dalt.  again,  4*  dicitur  lig.  a  ligandoi  and  none  of  these  goods  which 
Sber.  90.  ^re  called  jetsam^  flotsam  or  lieanf  are  called  wreck  so  long  as 

Spelm.  Gloss.     ^.  .  *^  .         ^^  .  ^i  T.   t  r  *u         u     *u 

verb.  Flotsam.  ^"^7  remain  in  or  upon  the  sea ;  but  it  any  or  them  by  the  sea 
Dalt.  Sher.  90.  be  put  upon  the  land,  then  they  shall  be  said  wreck.  So  Jlots* 
P^/^  96^*       jV/5fl:w,  or  ligan^  being  cast  on  the  land  pass  by  the  grant  of 

wreck :  and  where  it  is  provided  by  the  stat.  of  1 5  R.  2.  c.  3.  that 
The  Admiralty  the  court  of  Admiralty  shall  not  have  cognisance  or  jurisdiction  of 
shall  have  con-  wreck  of  the  sea,  yet  it  shall  have  conusance  and  jurisdiction  of 
»am,  jetsam,  "  Jlots.  jets,  and  ligan ;  for  wreck  of  sea  is,  when  the  goods  are  by 
and  ligan.         the  sea  cast  on  the  land,  and  so  infra  comitat\  whereof  the 

common  law  takes  conusance,  but  the  other  three  are  all  on  the 
F^Tc  V^**  sea,  and  therefore  of  them  the  Admiral  has  jurisdiction.  Brac- 
c.  Doct.  &  ^">  ^^^'  ^*  ^'  ^*  ^^^*  ^^^'  ^^^^  magis  proprie  dici  poterit  'wreccum^ 
Stud.  156, 157.  si  navis  JrangatuTj  4f  ^^  ?"^  nullus  vivus  evaserit,  8f  maxime  si 

domin*  rerum  submersusjuerit^  Sf^  quicquidinde  ad  terram  (note  these 
words)  venitj  erit  domini  Regis.  And  that  also  appears  by  the 
Book  of  Entries,  fol.  611,  612.  Trespass  in  Wreck.  Always 
when  wreck  is  claimed  by  prescript  (as  by  law  it  may  be)  the 
plead,  is  bona  wreccata  super  marej  4*  ^^  terram  project.  And 
another  prescript,  is  there  habere  omnimwT  wreccum  maris  infra 
Ra6i.EDt.684.  pracinctum  manerii^  sive  dominii  pned*  prqjecf^  4*  Jlotsam  marjs 

infra  eund*  pracincf  devenienf  ;  by  which  the  difference  between 
wreck  and  Jlots.  appears.  Vide  9  £•  4.  22.  Wreck  is  when  it 
is  cast  on  the  land.  11  H.  4. 16.  5  £.  3.  S.  &  29.  21  H.  6.  Pre- 
script. H  E.  2.  in  Trespass  236.  5  H.  7*  36.  (35)  89  H.  6.  37.  & 
9  H.  7.  20.  ace*.  Vide  JRegist  inf  brevia  de  transgress.  102  6. 
F.  N.  B.  91.  d.  the  writ  saitb,  Ostensurus  quare  cum  idem  Tho.  dominus  manerii^ 

de  Estombavent  existat  S;  ibidem  habere  debeat^  ipseque  4f  anteceS" 
sores  sui  domini  manerii  prced*  a  tempore  quoj  Sfc.  non  existat  me- 
moriae hucusque  hubere  consueverunt  wrecd  maris  infra  preecinct 
mane?  pradr^  prad^  Joceus  Sj  Robert,  bona  8f  catalla  ad  valem^ 
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ca^  soUd.  apud  S.  infra  pracincf  ^jusd^  manerii  ad  terram  prcgecf 
Sf  qua  ad  ipsum  Tho.  tanquam  wreccum  pertinere  deberent^  vi  4r 
armi$  ceperurU  Sf  asportaverunt.  Also  the  stat.  of  15  R.  2.  c.  3. 
proves  it  also,  where  it  is  enacted  and  declared,  that  wreck  of 
the  sea  shall  be  tried  and  determined  by  the  laws  of  the  land, 
which  cannot  be  extended  to  Jhts.  jets,  or  ligayi^  for  they  are  in 
or  upon  the  sea,  and  therefore  cannot  be  tried  and  determined 
by  the  common  law  (for  there  trial  fails),  but  are  to  be  deter- 
mined before  the  Admiral. 

•^2.  In  this  case  it  was  resolved  by  the  whole  court,  that  the  [  •  107  a.  J 
soil  on  which  the  sea  flows  and  ebbs :  sc,  between  the  high  water  t.  The  soil  of 
mark  and  low  water  mark,  may  be  parcel  of  the  manor  {a)  of  a  ?®e*u-''u'    j 
subject,   16  El.  Dy.  326.  b.  ace'  (a).     And  so  it  was  adjudged  i^  water  ^° 
in  (Jb)  Lacy's  case,  Trin.  25  El.  in  this  court.     And  yet  it  was  mark, may  be 
resolved,  that  when  the  sea  flows,  and  has  plenitudinem  maris^  msuaor  of  **** 
the  Admiral  shall  have  jurisdiction  of  every  thing  done  oh  the  subject, 
water,  between  the  high  water  mark  and  low  water  mark,  by 
the  ordinary  and  natural  course  of  the  sea:  and  so  it  was  vAr  (a^tRoll.iro. 
judged  in  the  said  case  of  Lacy,  that  the  felony  committed  on     i«Vco*'?' 
the  sea  ad  plenitud*  marisy  between  the  high  water  mark  and  the  13  co.  5S.  '** 
low  water  mark,  by  the  ordinary  and  natural  course  of  the  sea,  1  Leon.  tro. 
the  Admiral  should  have  jurisdiction  of;  and  yet  when  the  sea  J'S^ii^il'^*** 
ebbs,  the  land  may  belong  to  a  subject,  and  every  thing  done  139.  iBnlst^; 
on  the  land  when  the  sea  is  ebbed  shall  be  tried  at  the  common  sos.DaltJiue. 
law,  for  it  is  then  parcel  of  the  county,  and  infra  coty  comitaf^  ^'  *  BrownL 
and  therewith  agrees  8  E.  4.  19.  a.    So  note,  that  below  the  low 
water  mark  the  Admiral  has  the  sole  and  absolute  jurisdiction;  Below  low  wa- 
between  the  high  water  mark  and  low  water  mark,  the  common  ter  mark  tbe 
law  and  the  Admiral  have  divisum  imperium^  interchangeably,  as  •*'n^f**.*"jj 
is  aforesaid,  sc.  one  super  aquam,  and  the  other  super  terram.  tion ;  b^^a 
And  Sir  J.  Popham,  Chief  Justice,  said,  that  on  a  trial  at  Nisi  bigh  and  low 
prius  between  the  city  of  Bristol  and  the  Lord  Berkeley,  it  was  JT*^'"  """^ 
held  by  the  Justices  of  Assise,  that  where  the  Lord  Berkeley  had  Uw  and  the 
a  manor  adjoining  to  the  Severn,  and  prescribed  to  have  wreck  admiral  have 
within  his  manor,  and  ceitain  goods  floated  between  the  high  ]^J^h**®" 
water  mark  and  low  water,  and  the  city  of  Bristol  had  Jlotsam  ably, 
there ;  that  the  said  goods  were  not  wreck  as  long  as  they  were 
floating  upon  the  water  between  the  high  water  mark  and  low 
water  mark.     See  the  book  in  {c)  5  £.  3.  3.  a.  in  a  replevin  (c)  Fits.  Re- 
brought  by  William  de  Newport  of  London  against  Sir  Henry  pl®^*  ^i. 
Nevil,  and  declared  that  the  defendant  took  3  lasts  of  herrings,  **°*^  ^^* 
and  a  ship ;  the  defendant  pleaded  that  he  was  lord  of  the  manor 
of  Walring,  and  prescribed  to  have  wreck  within  his  mtmor  a 
tempore  cupis^  Sfc.  and  that  the  herrings  and  ship  were  wreck 
within  his  manor.     To  which  the  plaintiff  said,  that  they  were 
our  goods  in  the  keep  of  cair  mariners  which  arrived  by  the  sea, 
and  we  say  that  he  took  them  out  of  their  custody :  judgment  if 
he  can  claim  as  wreck  ?    To  which  the  defendant  said,  that  we 


(a)  J>  jure  commum  between  the  high  subiect,  yet  pnm^  yoctr,  it  is  the  King'syper 

water  and  low  water  mark,  doth  frimA  facte  Hale,    riarg.  Law.  Tracts,  p.  IS.    ^d.  Vin. 

belong  to  the  King ;. although  it  u  true  that  Ab.  Prerogative  of  the  King,  b.  a.  pl«  IS.  ex 

such  snore  may,  and  oommomy  is,  parcel  of  the  parte.    Lord  Qwy^\t^  4  Madd,  9S1. 
manor  adjacent,  and  to  may  ^  MongiDg  to  a 
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took  them  as  wreck,  out  of  all  custody ;  on  which  book  I  observe 

Wreck  may  be  3  things,  1.  That  wreck  may  be  claimed  by  prescription.     2. 

^^^i^tlon'^Bey  That  forasmuch  as  a  ship  cannot  be  wreck,  sc.  cast  on  the  land, 

tween  high  but  between  the  high  water  and  low  water  mark,  thence  it  fol- 

and  low  water  lows,  that  that  was  parcel  of  the  manor.   3.  If  the  ship  perishes, 

paVceLof^a***^  y^^  ^^  ^"y  °^  ^^®  servants  escape,  the  law  saith,  that  they  have 

manor  of  a.Hub-  the  custody  of  the  goods,  and  they  are  not  wreck,  39  E.  S.  35. 

ject.  If  a  ship  a,  b.     One  (a)  prescribed  to  have  royal  fish,  as  porpes,  &c.  found 

of  tifeVei-vants  within  his  manor,  which  seems  to  be  between  the  high  water  and 

escape,  the  low  water  mark. 

goods  are  not        3,  j^  ^as  resolved,  that  the  King  should  have  Jhtsam,  Jetsam^ 

^rec  .  ^  ligan^  when  the  ship  perishes,  or  when  the  owner  of  the  goods 

r  ♦  iQ*j  b.  ]  **s  not  known,  for  in  46  E.  S.  15.  it  appears,  that  goods  cast  into 

the  sea  for  fear  of  tempest  are  not  forfeited.     Vide  F.  N.  B.  11 2. 

The  kine  ^*  ^  ^*  ^*  ^^'^'  ^  ^'  ^'  ^^*  ^^^^  ^^^  ®^'P  ®"sbt  to  perish,  which 
shaUhave  dot- 'is  called  shipwreck:  and  that  is  also  proved  by  the  said  act  of 
sam,  jetsam,  West.  I.  c.  4.  (J)  where  it  is  said,  if  a  man,  dog,  or  cat  escape 
when'the'shin  *^^^®  (which  is  to  be  intended  when  the  ship  perishes),  and  there- 
perishes,  or  with  agrees  Bract,  lib.  2.  c.  18.  fol.  41.  liem  sine  traditicne  res 
when  the  own-  habita  pro  derelicf^  ubi  dominus  statim  desinit  esse  dom\  si  attterti 
fs'^not^nowBu*  ^^^^  tiavis  alleviandce^  non  sicj  quia  non  ed  voluntate  ejecit  quis^ 

ut  desinat  esse  dom\  Sfc.  And  a  man  may  havejhtsam  audi  jetsam 
ra)3Bul8t5,6.  by  the  King's  grant,  and  may  havejlotsam  within  the  high  water 

9n^^ili}^i}^'  a^d  low  water  mark  by  prescription,  as  appears  before.  And 
t  meorig.  IS       -  •'*^  -i^ii.!  • 

23.  but  Q.  if  it  those  of  the  west  country  prescribe  to  have  wreck  m  the  sea  so 
8houldnotbe3.?  far  as  they  may  see  a  Humber  barrel. 

4  The  Stat  ^'  ^^  ^^  resolved,  that  the  stat  of  West  i.  c.  4.  by  which  it 

West.  I.  c.  4.  is  enacted,  that  of  wreck  of  the  sea  it  is  agreed,  that  where  a 
is  bnt  a  de-  man,  a  dog,  or  a  cat,  escape  alive  (b)  out  of  a  ship,  that  such  ship, 
theconlwnon  ^^^  barge,  nor  any  thing  within  them  shall  be  adjudged  wreck, 
law.  but  the  goods  shall  be  saved  and  kept  by  view  of  the  Sheriff, 

(6)  2  Inst.  166,  Coroner,  or  King's  Bailiff,  so  that  if  any  sue  for  those  goods,  and 
spA'angh.  168.*  after  can  prove  that  they  were  his,  or  perished  in  his  keeping 

within  a  year  and  a  day,  they  shall  be  restored  to  him  without 

Harerave's       delay,  &c.  was  but  a  declaration  of  the  common  law ;  and  there- 

LawTracts,39.  f^^^  ^n  ^jjat  which  is  provided  as  to  wreck,  extends  also  to  Jlots. 

jetsam  and  lagan.     Bract,  who  wrote  in  the  time  of  H.  S.  before 

the  making  of  the  said  act,  speaking  of  wreck  saith,  et  quod  hu- 

jusm*  diet  debet  wreccum^  verum  esi^  nisisit^  quod  verus  donC  aliunde 

veniens  et  certa  indicia  et  signa  donaverit  res  esse  suas^  ut  si  cants 

vivus  inveniafj  et  constare  poterit,  quod  talis  sit  dxmC  illius  canis 

prcesumptive^  ex  hoc  ilium  esse  dofnC  illius  canis  et  illarum  rerum  ; 

eodem  niodo  si  certa  signa  imposita  fuerint  maribus :  by  which  it 

appears,  that  the  stat.  of  Westm.  i.  which  was  made  S  E.  i.  was 

but  a  declaration  of  the  {c)  common  law  against  the  opinion  in 

Dr.  and  Stud.  lib.  2.  fo.  118.  and  if  the  owner  dies,  his  executors 

In  what  cases    or  administrators  may  make  their  proofs.     And  in  many  cases 

concerning 

time,  the  law  gives  a  year  and  a  day  for  convenient  time.  (c)  2  Inst.  166.  168.  Dalt.  Sher. 

91.  Dr.  &  Stnd.  lib.  2.  cap.  51. 

*  '  ■  —  —        ■ 

(b)  It  is  now  held  that  not  only  if  any  live  thing  1  Black.  Com.  292.  For  the  laws  relating  to 

escapes,  limt  if  proof  can  be  made  of  the  pro-  wreck  and  salvage,  vid.  1  Black.  Com.  295. 

pcrty  of  any  of  thejgoods  or  lading  which  come  and   the  several  treatises  on  Shipping   and 

to  shore,  they  shall  not  be  forfeited  as  wreck,  Insurance. 
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concerning  time,  the  common  law  gives  a  year  and  a  day  for  a 
convenient  time;  as  in  the  case  of  a  stray,  if  the  owner  (pro- 
clamation being  made)  do  not  claim  it  within  a  year  and  a  day, 
it  is  forfeited.     So  a  year  and  day  is  given  in  case  of  appeal, 
and  in  a  case  of  descent  after  entry  or  claim;  of  nonclaim  on 
a  fine,  or  writ  of  right  at  the  common  law;  of  a  villain  dwell- 
ing in  (a)  ancient  demesne;  of  the  death  of  a  man  who  has  a  («) Co.Lil.254i»  . 
blow  or  wound ;  of  protections,  essoins  of  the  King's  service, 
and  in  many  other  cases :  and  the  yetnr  and  day  in  case  of  wreck, 
shaU  be  (6)  accounted  from  the  taking  or  seizure  of  them  as  W^Insties, 
wreck ;  for  although  the  property  is  in  law  vested  in  the  lord  vaogh.  168.^^* 
before  seizure,  3'et  until  the  lord  seises,  and  takes  it  into  his  ac- 
tual possession  it  is  not  notorious  who  claims  the  wreck,  nor  to 
whom  the  owner  shall  repair  to  make  his  claim,  and  to  shew  to 
him  his  proofs.  And  if  the  *wreck  belongs  to  the  King  the  party  [  *  108  a.  ] 
may  have  a  commission  {c)  to  hear  and  determine  the  truth  of  it,  (0  ^^^^*  S^cr. 
and  that  by  the  verdict  of  12  honorable  men,  for  no  {d)  proof  is  ^^J  4  Co.74.k 
allowable  by  law,  but  the  verdict  of  12  men:  and  if  it  belongs  9 Co. so.' a. 
to  other  than  the  King,  then  if  the  owner  <»nnot  satisfy  him  who  J|  ^q^\% 
claims  them  as  wreck  by  his  mark  or  cocket,  or  by  the  book  of  j  rqh^  Rep.* 
customes  or  by  testimony  of  honest  men,  then  the  owner  may  221,261. 
have  such  commission  or  bring  his  action  at  the  common  law,  L)^«^Ron*?i< 
and  prove  it  by  the  verdict  of  a  jury;  and  if  the  commission  be  1  sid.  313.  5  ' 
,  awarded,  or  the  action  be  brought  within  the  year  and  day,  al-  Bulstr.  55.  Cr. 
though  the  verdict  be  given  for  him  afterwards,  it  is  sufficient  ^gj*  ^^'  |^*' 
Fide  Regist.  and  F.  N.  B.  12.     For  the  commission  vide  slat.  'Brownl.57.Cr. 
West.  1.  c.  4.  4  E.  1.  de  OJic.  Coronat.  15  R.  2.  c.  3.  27  E.  3.  c.  El.  723.  Mo. 
13.  Britton,  c.  17.  S3  Stamf  Prcerog.  Regis.    Et  notUy  that  the  IJJ'fei.^t^! 
act  {e)  de  Prcerog.  Regis  made  in  17  E.  2.  c.  1 1.  enacts.  Quod  Rex  332!  845.  pi! 
hab^  wrecc.  maris  per  tot  resn*  Src»  is  but  a  declaration  and  an  af-  ^^*®*  l?^*  P'- 
firmation  of  the  common  law.     For  notwithstanding  that  stat.  sect.  791.  ' 
being  made  within  time  of  memory,  a  man  may  prescribe  to  have  3  Inst.  98.  Br. 
wreck,  as  appears  in   11  H.  4.  16.  Stamf.  38.  F.N.  B.  91.  d.  5  ^^^^^^'  ^^i. 
H.  7.  36.  5  E.  3.  3.  &  59.  9  E.  4.  12,  &c. 

5.  It  was  resolved  in  the  case  at  bar,  that  part  of  the  goods  ^^^^i**?^*.**® 

passed  by  the  name  of  wreck,  and  part  of  the  goods  weve^tsam  the*jl,ry  gave 

and  did  not  pass  by  the  grant  of  wreck,  and  damages  were  in-  damages  as 

tirely  assessed  for  all.    And  in  trespass  the  plaintiff  shall  recover  ^^^^'^'^uH 

damages  only  for  the  value  of  the  goods ;  wherefore  here  judg*  were^flotsaui 

ment  was  given  against  the  plaintiff.     And  the  book  21  H.  7*  as  for  those 

34.  b.  was  cited,  where  the  case  is,  that  in  trespass  the  defendant  ^reck^'d 

justified  as  to  one  thing,  and  pleaded  not  guilty  to  another,  and  Uieplainuif 

they  were  at  issue,  and  the  jury  inquired  of  one  thing  only,  and  had  nocaase 

taxed  the  damages  for  both  entirely.     Fineux  held  the  verdict  ?he''or,^t^e^''' 

good  for  the  thing  found,  and  of  that  he  should  have  a  writ  of  in-  findlDgis  bad. 
quiry  of  damages.  Quod  fuit  negatit  per  tot  cur.  Dy.  22.  El. 
269.  in  eject.  {/)  custod.  agrees  with  this  judgment.     And  it  was 

adjudged  M.  14  &  15  El.  in  this  court  in  trespass  by  Pooley  (g)  (e)  Dal.  Sb«r. 

against  Osbum,  for  breaking  his  close  and  beating  his  servant,  92.  Stanf. 

and  doth  not  say,  per  quod  servitium  amisity  the  defendant  pleaded  ^^^S'^\J^ 

not  guilty,  and  the  jurors  found  him  guilty  and  assessed  damages  ^Spelm. 

Gloss.  Terb. 
Wreccum.  Carth.  20,  21 .  (/  )  10  Co.  115. 130. 133.  a.  11  Co. 45. b. 56.  a.  1  Roll.  784.  Dy.  869.  370. 
pi.  56.  Hardr.  166.  Style  399.  t  Bolst.  28.  1  Leon.  92.  pi.  1 18.    {g)  10  Co.  130.  b.  2  Bolst.  102. 
2  Koll.  Rep.  52.  Hard.  166. 
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(«)  10  Co.  191.  entirely  {  and  because  the  plaintiff  had  not  cause  of  action  for 

S4S  tti'iM^  beating  of  his  servant,  because  he  had  not  averred  that  he  lost 

MeH  Ooldsb/  his  service,  for  that  cause  the  plaintiff  took  nothing  by  his-  bilk 

^Vu^*^^^  And  Catl.  then  Chief  Justice,  caused  the  reason  ana  cause  of  the 

^0.^437.  s^  judgment  to  be  noted  in  the  roargent  of  the  record,  9  H.  7.  3. 

Roll.  Rep.  t.  in  Kescous  ace'.     And  it  was  a^udged  accordingly,  M.  30  & 

Gmt^9^  31  EL  between  More  and  (a)  Bedell,  in  an  action  on  the  case 

Winch,  ss.  on  Assumpsit,  which  began  in  the  King's  Bench,  M.  28  &  29 

s  BaUtr.  S58.  £1.  Rot.  476.  where  the  defendant  promised  to^do  divers  things. 

Palm'  107*  ^^^  ^®  plaintiff  alledged  two  breaches,  one  whereof  was  insuf- 

Bridg.  58,'59.  ficient,  the  defendant  pleaded  Non  assumpsit^  the  jury  gave  da- 

(6)Cr.  Jac.  mages  generally.    It  was  resolved,  1.  That  it  should  be  intended 

m'.  ioV>!'^*  ^^^  ^®y  S^^^  damages  for  both.    2.  That  forasmuch  as  the 

iss.'  a.  plaintiff  had  no  (£)  cause  of  damages  for  the  one^  for  that  cause 

[  *  108  b.  ]  the  judgment  given  for  the  plaintiff  *in  the  King's  Bench  was  re- 
versed by  a  wnt  of  error  in  the  Exchequer-chamber  (c). 

The  common  Note^  reader,  at  first  (c)  die  common  law  gave  as  well  wreck, 

wrecl^jetsam  J^^^  Jhtsam^  and  lagan  upon  the  sea,  as  estray  (which  Bracton 

flouam,  and  *  calb  afUmdUa  vagofUioj  or  as  others  call  them  animalia  vacantia^ 

ligao^apontbe  quia  domino  vacori  debeni),  treasure-trove,  and  the  like  to  the 

^tm,  trelL^  King,  because  by  the  rule  6f  the  common  law,  when  no  man 

sai^-troYe  and  can  {d)  claim  property  in  any  goods,  the  King  shall  have  them 

the  like,  to  Uie  by  his  prerogative.    And  therefore  Bract.  lio.  3.  cap.  3.  saith, 

^*  Sunt  alia  qiuedam  qiUB  in  ntillius  bonis  esse  dicunfy  sicut  weectan 

(tf)DaltSher.  ^7^^  grossus  pisds^  sictU  sturgio,  et  balanOf  et  alus  res  qu€e  domi- 

91.  Estray,  A«  num  non  habentf  sicut  animalia  vagantiOf  qtue  stmt  dom.  Regis 

Bomalia  yagan-  praptgr  prvoilegiuoL    So  that  it  appears  by  Bracton  that  the  King 

tia!  shall  have  wrecks  as  he  shall  have  great  fish,  &c.  because  they 

(d)  Dr.  &  Stud,  are  {e)nuUius  in  boniSf  or  as  he  shall  nave  animalia  vagantia,  sive 
iroisiMUSs'  ^i^^'^^^^f  ^^  estrays,  because  none  claims  the  property.    And 

(e)  f  VentiiBs!  note,  that  wreck  is  estray  on  the  sea  coming  to  land  (/),  as  estray 
CO  Dait.  Sher.  of  beasts  is  on  the  land  coming  within  any  privileged  place ;  and 
^^*  the  law  gives  in  both  cases  a  year  and  a  day  to  claim  them. 

And  Bracton  in  eoS  lib.  3.  caj^.  33.  Jbl.  (IfiO)  135.  saith,  Navis, 
nee  batelluSf  nee  alia  catalla  de  his  qui  submersi  sunt  marij  nee  in 
salsa  nee  in  dulei  aqua^  wreccum  eritf  eum  sit  qui  catalla  ilia  ad' 
vocetf  4*  ^  docere  potent  /  and  so  he  properly  before  resembled 
If  the  goods  it  to  an  estray :  and  if  the  goods  of  an  infant  {g\  feme  covert, 
of  an  infant,  executrix,  man  in  prison  or  beyond  sea,  estray  and  are  pro- 
neoitrix  nian  claimed  according  to  the  law,  if  none  claim^them  within  the  year 
in  prison  or  and  the  day,  they  shall  be  all  bound.  The  same  law  of  wreck 
beyond  sea  es-  of  sea,  for  the  law  is  (A)  strict  and  binding  in  both  cases;  but  it 
procialniedac-  appears  by  the  opinion  of  Bract,  and  Britt.  also,  thatjfo/5am,^if/- 
cording  to  the  sam  and  lagan  so  long  as  they  are  in  or  upon  the  sea,  do  not 
dalm^thOT*  belong  to  the  King,  sea  occupanti  concedunf^  quia  non  est  aliquis 
within  the  ^  inde  pri'dile^  habere  possit^  Bex  non  magis  quam  privataper" 
year  and  day,  5011a  propter  incerf  rei  eventum  (Sf  paulo  ante  reddit  inde  ration^) 
uTiLm^rUie  ^  ^'^^  constare  non  possit  ad  quam  regionem  essent  applicanda. 
aame  law  of      And  Britton,  lib.  1.  c  17*  of  treasure  hid  in  the  ground,  we  will 

wreck  of  sea. 

(r)  Dalt  Sher.  91,  9S.  79.    (A)  Dalt  Sher.  91,  92.  Bract,  lib.  3.  fol.  41.  b. 

«Mi— ^— »»—    I  '■  '  !■  Hill.-—  »l  lll.ll.B.  a 

(c)  Vid.  Serjeant  WilliamB''»  note  1.  Hambkion  v.  Veere^  S  Sound.  ITl.  Tidd's  Praccice, 
9S5;  Stb  edition. 
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that  it  be  ours ;  and  if  it  be  found  in  the  sea^'  be  it  to  the  finder. 
But  as  it  appears  before  by  the  resolution  of  the  whole  court,  Note, 
the  King  shall  havejlotsam^  jetsam  and  lagan^  as  is  aforesaid  by 
his  prerogative,  although  they  be  in  or  upon  the  sea;  for  the  sea 
is  of  the  King's  allegiance,  and  parcel  of  his  crown  of  England, 
as  it  is  held  6  R.  2.  Protect  46.  &  Britt  c  33.  well  agrees  with 
the  opinion  of  Bract,  sc.  that  wreck  is  of  a  thing  in  mdlius  bants  / 
for  there  he  saith,  it  is  also  purchased  by  franchise  granted,  by 
name  of  a  thing  found  in  no  man's  goods,  as  wreck  of  sea,  and 
cattle  estraying,  coneys,  hares,  partridges,  and  other  'savage 
beasts,  by  franchise  to  have  wreck  found  in  his  soil,  and  waif  and 
stray  found  in  his  fee,  warrens,  and  in  his  demesne  lands. 


FOXLEY»S    CASE. 

Pasch.  43  Eliz. 

In  the  King's  Bench. 


Ir  a  man  steals  goods  and  brings  them  into  a  manor  and  there  leaves  tbem,  Fozlbt's 
in  a  house  or  in  the  custody  of  any  one,  or  hides  them,  and  afterwards  parrv.-l09  a. 
flies,  these  goods  are  not  wfuP. 

Waif  is  where  the  felon  in  pursuit  waives  the  goods,  or  finom  fear  of  bdng 
apprehended  flies  and  waives  the  goods. 

If  the  thief  in  his  flight  wuvesgoods  they  are  forfeited,  if  the  felon  on  fresh 
suit  is  not  attainted  at  the  suit  of  the  owner. 

*  If  a  man  flies  for  felony  his  proper  goods  are  not  forfeited  till  it  be  found 
by  indictment  before  the  coroner,  in  case  of  death,  or  otherwise  lawfully 
found  of  record,  on  acquittal,  that  he  fled  for  the  felony. 

*  Things  forfeited  by  matter  of  record,  as  bona  fiigUivorum,  cannot  be 
claimed  by  prescription.* 

*  But  wdf,  estray,  treasure,  trove,  wreck,  &c*  wluch  may  be  gained  by 
usage  without  record  may  be  prescribed  for.* 

*  If  a  man  be  tried  for  felony  and  acquitted,  and  the  jury  find  he  did  not 
fly,  yet  his  goods  are  forfeited  by  force  of  the  finding  the  flying  before  the 
coroner  on  indictment  found  svper  visum  corporis,  if  it  be  in  the  case  of 
the  death  of  a  man.* 

*  If  a  felon  flies  and  is  killed  in  pursuit,  all  his  goods  and  chattels  are  for- 
feited, upon  this  matter  being  presented  before  the  coroner,  &c.* 

*  If  a  man  kills  a  thief  who  would  rob  him,  if  the  thief  does  not  retreat  he 
shall  lose  nothing.* 

*  The  1 8th  Eliz.  makes  the  party  as  capable  to  purchase  goods  as  if  he  had 
made  his  purgation  or  obtained  his  pardon.*^ 

*  At  common  law,  notwithstanding  purgation,  the  party  forfeited  his  goods 
which  he  had  before  purgation,  and  the  profits  of  his  land  till  giugation.*. 


!»♦ 


8M  toXLEY's  CASE.  Part  V.— 109  a. 

*  Pardon  of  the  burning  the  hand  discharges  the  punishment,  and  pardon 
before  conviction  prevents  the  forfdture.* 

*  Justices  of  the  peace,  justices  of  oyer  and  terminer,  &c.  may  take  a 
presentment  of  felo  de  te,  where  the  coroner  cannot  have  a  view  of  the 
body,  and  such  presentment  shall  entitle  the  King  to  the  goods  and  chattels 

'  of  the  party.* 

*  Deodands  are  not  forfeited  till  the  matter  is  found  of  record.* 

*  If  a  man  appealed  or  indicted  of  felony,  comes  in  on  the  exigent,  he 
forfeits  all  his  goods  and  chattels  which  he  had  at  the  time  of  the  exigent 
awarded,  though  he  be  found  not  guilty.* 

*  If  the  defendant  be  in  prison  or  beyond  sea  at  the  time  of  the  exigent 
awarded,  the  party,  or  his  executors,  or  administrators^  may  have  a  writ 
of  error  to  reverse  the  award  of  the  exigent.* 

Where  it  appears  that  the  King  has  no  title,  tlie  defendant  shall  not  be 
allowed  Aidt  prier  of  the  King,  but  upon  demurrer  to  the  prayer,  the 
judgment  is  not  peremptory  but  to  answer  over.    S.  C.  [Cro.  £Iiz.  69J 
Moore  572.] 


iBlack.Comm.  FoxLEY  brought  an  action  of  trover  and  conversion  of  20  sheep ; 
296.  Com.Dig.  ^.j^^  j^f^  pleaded,  that  the  Queen  was  seised  of  the  manor  of  New- 
port-Pagnel  in  die  county  of  N.  and  that  certain  persons  un- 
known stole  the  said  sheep  from  the  pi.  and  brought  them  with- 
in the  said  manor,  and  there  left,  and  waived  them ;  wherefore 
the  defendant,  as  the  Queen's  Bailiff  of  the  said  manor,  seised 
'  them  to  the  Queen's  use,  .as  goods  waived  there,  which  is  the 
same  trover  and  conversion,  and  demanded  judgment,  si  Regina 
inconsulta?  upon  which  the  plaintiff  demurred.     And  he  was 
Ca)  1  Roll.  150.  ousted  of  the  \d)  aid  by  judgment,  for  it  doth  not  appear  by  the 
694  ^^^%«    defendant's  bar  that  these  goods  were  forfeited  to  the  Queen;  for 
2  Inst.  269.    *  1^  ^^  resolved,  if  a  man  steals  my  goods,  and  brings  them  into 

a  manor,  and  there  leaves  them  in  his  house,  or  in  the  house  of 
any  other,  or  iti  the  custody  of  any  other,  or  hides  them  in  the 
ground,  or  other  secret  place,  and  afterwards  flies,  these  goods 
(6)  Dalt.  Slier,  are  not  fprfeited,  not  shall  be  said  waif  in  law,  for  {b)  waif  is 
T?elv*5^'^  ^^^'  where  the  felon  in  pursuit  waives  the  goods,  or  when  the  felon 
Bona*  waiviata  for  fear  of  being  apprehended,  thinking  that  pursuit  was  made, 
sive  derelicta.  having  them  with  him  in  his  possession  flies,  and  waives  the 

goods,  in  these  cases  they  shall  be  said  waived  in  law :  but  if  he 
has  not  the  goods  with  him  when  he  flies  being  pursued,  or  for 
fear  of  being  apprehended,  they  are  not  waived  nor  forfeited, 
but  the  owner  may  take  them  when  he  will  without  any  fresh 
IH.P.C.541.  suit.     But  if  the  thief  in  his  flight  waives  them,  there  the  goods 

are  forfeited  by  the  common  law,  if  the  felon  on  fresh  suit  was 

not  attainted  at  the  suit  of  the  owner  of  the  goods.     And  the 

(c)Cr.  £1.694.  reason  (c)  that  waif  is  given  to  the  King,  and  that  the  party 

shall  lose  his  property  in  such  case  is,  for  default  in  the  owner 

(d^  Godb.  240.  that  he  doth  not  make  fresh  suit  to  apprehend  the  felon ;  for  {d) 

iBlackst.Com.  interest  reipubliae  ne  maleficia  remaneant  impunita^  Sf  impunitas 

'  '  ^ '      '    semper  ad  deteriora  invitat ;  and  therefore  the  law  has  imposed 

this  penalty  on  the  owner)  thai  if  the  thief  by  his  industry  and 
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fresh  suit  be  not  attainted  at  his  suit  {scil.  in  appeal  (a)  of  the 

same  *felony),  he  shall  for  his  default  lose  all  his  goods  which  the  [  *  109  b.  ] 

thief  at  the  time  of  his  flight  waived.     But  if  the  thief  has  them 

not  with  him  when  he  flies,  having  perhaps  hid  them  (as  it  is 

said)  there  no  default  can  be  in  the  party ;  and  therefore  they 

shall  not  be  forfeited,  for  if  he  makes  fresh  suit  after  notice  of 

the  felony,  it  is  sufiicient. 

So  note,  reader,  bona  waviata  seu  derelictaj  are  goods  which  Bona  fagitivo- 
are  stolen  and  waived  by  the  thief  in  the  flight ;  and  bonaJiigitU  '*""• 
vorum  are  the  proper  goods  of  him  who  flies  for  felony.     But  it 
is  to  be  observed,  that  if  a  man  flies  for  felony,  his  proper  goods 
are  not  forfeited  until  it  be  found  by  indictment  before  the  Co- 
roner, in  case  of  death ;  or  otherwise  lawfully  found  of  record 
on  acquittal,  that  he  fled  for  the  felony :  for  if  the  goods  of  any 
should  be  forfeited  only  for  the  flight,  without  more,  then  a  Vide  infra, 
man  might  have  such  goods  so  forfeited  by  prescription,  in  the 
same  manner  as  he  may  have  goods  waived,  estray,  or  treasure* 
found,  &c.  But  forasmuch  as  bona  Jugitivof'  are  not  forfeited.  Things  forfeit* 
until  the  flying  be  lawfully  found  of  record,  and  because  the  «d  by  matter 
things  forfeited  by  matter  of  record  cannot  be  claimed  by  pre-  Sot  be^cialmcd 
scription:  which  is  but  matter  in  fact,  for  this  cause  they  cannot  by  prescrip. 
be  claimed  by  prescript,     {a)  46  E.  16.  b.  &  9  H.  7.  20.  a.  ace  o^^^J^g^^"^ 
But  waif,  estray,  treasure  found,  wreck  of  the  sea,  &c.  which  may  be^gained 
may  be  gained  by  usage  without  matter  of  record,  there  a  man  witbontmatter 
may  prescribe  to  have  them,  21  H.  6.  Prescript.  1  H.  7.  23.  b.  ^^  "^ecord. 
9  H.  7.  20.  a.  46  £•  3.  l6.  b.  22  £.  3.  Coron.  241.  Also  he  shall 
not  (5)  forfeit  the  goods  which  he  had  at  the  time  of  the  flight  79'^?n**f**T 
(as  he  should  do  if  they  were  absolutely  forfeited  by  the  flying),  ^  Inst  28i. 
but  those  (only)  which  he  has  at  the  time  of  the  indictment  or  3  Inst  55.  S27. 
acquittal.     Vide  3  E.  3.  Ck)n  344.  &  8  E.  2.  Cor.  296.  5.  H.  4.  J?^*  ^%}^'H 
Forf.  52.  33  E.  3.  Forf.  30.  42  Ass.  5.  Vide  Stamf.  PL  of  the  Prarog  28.  a 
Cro.  15.  184.  c.  192.  And  the  flying  of  a  felon,  either  ought  to  5o.a.46E.  s. 
be  found  by  verdict  on  his  acquitt^  (for  although  he  be  found  ^3]  b.  9  H*  7* 
not  guilty,  yet  he  shall  forfeit  his  goods  by  the  flying,  quia  {c)  11!  b!  20.  a.  * 
fatet* /acinus^  qui  Judiciu*  Ji^git^  and  the  law  will  not  admit  any  ^  H.  7.  S3,  b. 
proof  against  this  presumption,  or  on  indictment  found  super  vis.  Br.  Coron?W9 
carpor'  before  the  Coron.  if  it  be  in  cdse  of  the  death  of  a  man. 
Vide  22  Ass.  76.  13  H.  4.  13.  3  E.  3.  Forf.  85.  and  it  appears  If  the  flying  of 
there,  that  although  the  jury  that  tried  him  find  him  not  guilty,  ^^n^^  °  ".,j^ 
and  fiirther  that  he  did  not  fly,  yet  the  goods  are  forfeited  by  coroner^in.  ^ 
force  of  the  finding  of  the  flying  before  the  Coroner.  But  on  no  quest,  super 
other  indictment  the  flyinff  shall  be  found,  unless  it  be  in  special  3uT15^3^ 

AT  i-'^°.jpri  1        !•  •        rls,  and  after- 

cases.     As  it  a  man  be  arrested  01  ielony,  and  as  he  is  carrying  wards  the  jury 

to  gaol,  in  flying,  those  who  pursue  him  cannot  apprehend  him  fi°<^  the  party 

without  killing  him,  wherefore  they  kiU  him;  if  all  this  matter  JhatOd^ot 

and  the  flying  be  presented  before  the  Coroner,  or  any  other  fly ;  yet  the 

goods  are  for- 
feited. Fitz.  Prescript.  27.  8  H.  4.  2.  a.  Br.  Estray  13.  Cr.  EI.  560.  Moor  707.  Kelw. 
150.  b.  (6)  Co.  Lit  391.  a.  supra,  {e)  11  Co.  60.  b. 


(a)  Appeals  of  treason^  felony,  and  other  at  his  suit  or  the  suit  of  any  other  hy  his  pro- 
offences,  are  abolished  by  stat.  59  Geo.  3.  c.  curement,  by  stat.21.  H.  8.  ell.  "^d.  Joar- 
24.  The  party  robbed  is  entitled  to  restitution  wood  T.  Swik^  S  T.  R.  750. 
upon  conyiction  of  the  offender^  in  indictment 
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"^ho  has  authority  to  enquire  of  felonies,  the  party  so  killed 
shall  forfeit  all  his  goods  and  chattels,  and 'therewith  agrees  3  E» 
3.  Coron.  287.  312.  and  328.  And  there  it  appears,  that  in 
such  case  it  is  not  felony  in  them  that  pursued  him.  S  E.  3. 
(a)  5  lost.  56.    Forfeit  25.  If  a  true  man  kills  a  thief  who  would  (a)  rob  hira,  if 

the  thief  does  not  retreat,  he  shall  forfeit  nothing.  And  the 
[*  110  a.  ]  reason  *of  the  book  in  45  E.  3.  Coron.  100.  that  if  a  man  steals 
Bona  confifca-  divers  goods,  and  the  owner  in  his  appeal  (i)  omits  some  part, 
Jkc'ta?  ^^^'  ^^^  K^°g  8^^^  ^^^ve  all  that  which  is  omitted,  is  because  by  this 
(6)3  Inst.  227.  omission  the  thief  may  escape,  suid  because  the  owner  cannot 
Daiu  Sher.  80.  have  them,  the  King  shall  have  them :  and  as  in  these  cases 

the  law  punishes  the  owner  for  his  negligence  and  connivance, 

so  the  common  law  abhors  malice  in  seeking  the  blood  of  any 

without  just  cause.     And  therefore  if  A.  has  the  goods  of  B.  by 

bailment  or  trover,  and  B.  brings  an  appeal  of  robbery  against 

A.  for  taking  them  feloniously,  and  it  is  found  that  they  were 

the  plaintiff's  goods,  and  that  the  defendant  came  to  them  law* 

fully ;  in  this  case  the  plaintiff  shall  forfeit  the  goods  to  the 

(e)  Dalt.  Sher.   King  for  his  {c)  false  and  malicious  appeal,  as  it  is  adjudged  in 

^'9lwutfr,  3E^  3^  Coron.  367-    Also  bona  et  catalla  felonUm  in    some 

{d)Co?U!L    '  cases  shall  be  {d) forfeited  by  conviction,  and  sometimes  without 

114.  a.  a9it  a.    conviction.     But  always,  when  any  forfeiture  is  of  any  felon's 

goods,  it  ought  to  appear  of  record,  and  that  is  the  reason  that 
(e)9Co.24.b«  such  goods  cannot  be  claimed  by  {e)  prescription,  as  appears 
c  lit^i^i  ^7  ^^  ^^  books.  At  common  law  the  goods  of  a  clerk  con- 
Dait  Sher.  79.*  ^^t,  by  verdict  of  confession  were  forfeited  to  the  King,  not 
Staiif.Pnerog.  only  aU  which  he  had  at  the  time  of  the  conviction,  but  all  the 
2'E's^i6'b  8*^^^  which  he  should  acquire  afterwards  until  he  had  made  his 
1  H.  V.fs.b.'  purgation,  or  obtained  his  pardon ;  for  at  the  common  law  eYety 
%  Roll.  «70.  clerk  convict,  who  had  the  benefit  of  his  clergy  either  could 
9  H??*^!"'^^*  make  his  purgation,  or  could  not  make  it ;  if  he  could  make  his 
90.  lu  Fltz'  purgation,  then  the  entry  was,  quod  talis  commissus  est  ordinariof 
Prescript  S7.  and  if  he  could  not  make  his  purgation,  then  the  entry  was,  quod 
8H.4.*ra.^^*  toKs  commisijuit  ordinal'  absque furgaf  fadenda.  And  in  case 
5  In8t.'55.  las.  when  he  could  not  make  his  purgation,  or  in  case  when  he 
So"  ST'  ^'  could  make  purgation,  till  purgation  made,  he  remained  a  i>er- 
Kelw.  ido.^bT'  son  disabled  to  take  goods  to  his  own  use:  and  therefore  question 
^5 Co.  40.  b.  has  been  made  on  the  stat  of  (/)  18  Eliz.  cap.  7«  by  which  it  is 
6^'68^b  e^iacted,  that  after  clergy  allowed,  and  burning  in  the  hand  (b), 
Cr.  Jac.  430.  ^^  prisoner  shall  be  presently  enlarged  and  delivered  out  of  pri- 
4S1.  s  Roll.  son :  if  one  after  the  stat.  is  convicted  of  felony,  and  has  his 
«94'Hale'*pV  ^^^^^  ^"^  ^^  burnt  in  the  hand,  and  afterwards  acquires  goods^ 
Cor.  '  xihe,  shall  forfeit  his  goods  which  he  acquires  after  till  he  obtains 

his  pardon  ;  for  now  he  cannot  make  purgation,  and  peradven* 
ture  the  cause  or  offence  was  such,  that  he  could  not  make  pur- 
gation.    And  Pasch.  41  Eliz,  in  B.  R.  this  doubt  was  resolved; 
lor  in  action  on  the  case  on  trover,  brought  of  certain  goods  by  (g) 
(^)  Hob.  292.    Hesdon,  as  administrator  of  Riddleson  against  Masterson  ;  the 
Hrrai^o^w).  defendant  pleaded  that  before  the  trover  the  intestate  was  con- 
dI1i8t.114.242!  victed  of  felony,  and  burnt  in  the  hand;  and  afterwards  ac* 

— — — ^i~^^^^i^»^— — w^— ^— ^— ^— *i— ^^— — — ^w — i^— — i— — —      I  ■  ■  I    ■  n      ^— — ■        ■        ^— i^Mii^— ^fc^i— ^^— —^fc^* 

(b)  See  as  to  the  punisbment  which  may  now  be  i&fiicted  instead  of  bund^g  in  the 
band,  4  Black.  Comm.  070. 
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quired  the.  said  eoodsf  on  which  the  plaintiff  demurred  in  law ; 
and  it  was  adjudged  for  the  plaintiff,  for  inasmuch  as  the  stat. 
has  taken  away  the  ordinary  means  and  power  from  him  who 
might  make  purgation,  *  which  was  the  ordinary  means  to  make  [  *  110  b.  ] 
himself  capable  of  goods  to  his  own  use  :  and  as  to  him  who 
could  not  make  his  purgation,  forasmuch  as  by  the  said  act  it 
lA  enacted,   that  he  shall  oe  presently  enlarged  and  delivered, 
which  is  in  lieu  of  a  pardon  by  good  construction,  the  same  act 
of  18  Eliz.  has  made  him  as  capable  in  both  cases  to  purchase 
goods  to  all  purposes,  as  if  he  had  made  his  purgation  in  the 
one  case,  or  obtained  his  pardon  in  the  other :  but  it  is  to  be 
known,  that  although  the  felon  had  made  his  purgation  at  the 
common  law,  that  was  only  to  (a)  enable  him  to  purchase  goods  M  Hale's  PL 
and  chattels;  for  notwithstanding  the  purgation  he  forfeited  his  Cor.  24i. 
goods  which  he  had  before  his  purgation,  and  the  profits  of  his 
land  also  till  purgation  made,  against  the  book  in  3  E.  3.  Co- 
rone  365.     Vide  8  E.  2.  Forfeiture  34.     But  now  presently 
by  his  delivery  on  the  said  act  of  18  Eliz.  he  is  discharged  against 
the  King  of  the  profits  which  shall  come  after ;  and  if  the  King 
pardons  the  burning  of  the  hand,    it  is  within  the  said  act, 
although  the  words  are  after  clergy  allowed,  and  burning  of  the 
hand,  tor  the  pardon  has   discharged  the  punishment.     And  (6)^Laaghton's 
there  it  was  resolved,  that  if  a  man  obtains  a  pardon   before  case,Hil.S7 
conviction,  he  shall  not  forfeit  his  goods,  nor  the  profits  of  his  F'.^^^*  ^* 
lands  (b).      Laughton's  case,  Hil.  37  Eliz.  in  the  King's  Bench  3l^t.55.* 
it  was  resolved  by  Popluun,  Chief  Justice,  and  the  whole  court 
of  King's  Bench,  that  if  a  man  hefelo  dese^  his  goods  are  not  (c)  If  a  man  be 
forfeited  till  it  is  presented  or  found  of  record,  and  that  is  the  ^oo^^^J*'  ^^ 
reason  that  such  goods  cannot  be  claimed  by  prescription  (c}»  g>ifeitecl  tiU  it 
Then  it  was  moved  if  one  hejelo  de  se,  and  cast  into  the  sea  (d),  is  preaentedor 
or  conveyed  or  buried  in  so  secret  a  manner  that  the  Coroner  ^'JjJ^  J^^^J 
cannot  have  the  view  of  the  body,  and  by  consequence  he  can-  coroner  cannot 
not  enquire  of  it :  it  was  resolved,  that  Uie  Justices  of  Peace,  ***^«  ^^  ^'^^^ 
Justices  of  Oyer  and  Terminer,  and  all  others  who  have  power  ge  j^ticcsof 
and  authority  to  enquire  of  felonies,  may  take  a  presentment  of  peace,&cmay 
it,  for  it  is  felony,  and  that  shall  serve  to  entitle  the  King  to  present  ^t,  ajj^ 
bis  goods  and  chattels.    And  {e)  Deodanda  are  ^oods  which  oc-  be^entiUed  to 
casion  the  death  of  a  man  by  misadventure,  and  are  not  forfeit-  his  goods  and 
ed  till  the  matter  is  found  of  record,  and  therefore  they  cannot  <****«!•• 
be  claimed  by  prescription.     And  the  jury  who  find  or  present 
the  death  by  such  misaidventure  ought  (f)  to  find  and  v^ue  the 
Deodand  also :  Omnia  qua  maoent  ad  mortem  sunt  Deodanda.  . .  ^     ^  p 
Vide  3  E.  8.  Corone  326.  341,  842.  8  E.  2.  Corone  401.    Vide  JogfJJ^a. 
12  R.  2.  Forfeit.  20.     There  are  also  bona  4*  cataUa  in  exigendo  s  Inst.  54,  55. 
pqsitorum ;  and  these  are  when  any  one  is  appealed  or  indicted  f  iP'Ji^^'u 
of  felony,  and  he  withdraws  and  absents  himself  for  so  long  217. 
time  that  an  (g)  Exigent  is  awarded  against  him,  by  this  retreat  (d)  s  RoU.  96. 
(which  is  a  flying  in  law)  he  shall  forfeit  all  his  goods  and  chat-  ^'^?ff^°^^ 
tels  which  he  had  at  the  time  of  the  Exigent  awarded,  although  21.  Dait.  Sher! 

81. 5  Inst.  57. 
(/)  Dait.  Sher.  81.  Cumberb.  Si.  9  Co.  94*  b.  Bona  in  exigendo  positornm*  (jg)  Dalt  Sher.  8f. 
Stanf.  Praerog.  47.  a.  3  Inst.  252. 


(c)  Vid,  acc,  Seijeaot  WilUams's  note  i.  Toomci  y.  Etkeringt^rh  1  Saund,  869. 
TOL.  UU  S 
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(tf)  S  Inst.  t32. 


(6)  Dalt.  Sher. 
87. 


(cjl  Leon. 
SS5, 326. 
Owen  147,148. 
C:r.  EI.  «25. 
J7S,  «74. 
1  Roll.  912. 
God.  377.  380. 
(d)  Eaton's 
ease,  18  H.  7. 
in  B.  R.  9  Sid. 
93.11  Co.  41.  a. 
Cr.  Jac.  357. 
1  Roll.  Rep.  85. 
9  H.  P.  C.  105. 
(e>Co.Lit. 
288.  b. 


Com.  Dig. 
Aide. 


The  deronrrer 
not  perempt- 
ory, bnt  to  an- 
swer over. 


be  reriders  himself  on  the  Exigent,  ♦and  is  afterwards  found  not 
guilty ;  and  ihat  appc^ars  by  22  Ass.  where  the  case  was,  that  a 
man  indicted  of  the  death  of  a  man  did  render  himself  on  the 
Exigent,  and  was  presently  arraigned,  and  foand  not  guilty,  and 
because  he  came  by  Exigent,  by  which  it  was  sufficiently  proved 
that  he  withdrew  himself,  his  chattels  were  forfeited,  and  the 
jury  who  acquitted  him  valued  the  goods.  And  in  41  Ass.  pi. 
IS.  at  the  time  of  the  Exigent  awarded  against  divers  in  an  ap- 
peal of  death,  a  writ  was  awarded  to  the  sheriff  to  enquire  of 
their  goods  and  chattels,  and  seize  them :  but  peradventure  at 
the  time  of  the  Exigent  awarded  the  defendant  was  in  prison,  or 
beyond  sea,  what  remedy  has  the  party  to  have  his  goods  again  ? 
For  as  Knivet  in  43  E.  S.  17*  saith,  the  party  shall  not  have  (a) 
restitution  of  his  goods  (although  the  writ  of  Exigent  erronice 
emanavit)  so  long  as  the  award  of  the  Exigent  (which  is  there 
called  a  judgment)  stands  in  force  not  defeated.  And  in  the 
same  book  it  is  said,  that  if  a  man  has  a  charter  of  pardon,  of 
elder  date  (6)  than  the  Exigent,  his  goods  are  saved,  for  the  cause 
of  salvation  appears  of  record :  but  it  doth  not  appear  by  the 
book  what  remedy  the  party  has,  if  the  cause  of  saving  them 
be  by  matter  in  fact,  as  by  imprisonment,  or  that  the  party  was 
beyond  the  sea,  &c.  And  Mich.  33  and  34  Eliz.  in  the  King's 
Bench  in  {c)  Marshe's  case  it  was  resolved,  that  in  such  case  the 
party  or  his  executors  or  administrators  shall  have  a  writ  of  error 
to  reverse  the  said  award  of  the  Exigent:  and  a  precedent  in  18  (£/) 
H.  7«  in  this  court  in  the  case  of  one  Eaton,  against  whom,  on  an 
indictment  of  death,  an  Exigent  was  awarded  in  the  county  of 
Lincoln,  and  the  said  Eaton  died,  and  was  never  convicted  or 
attainted,  and  his  executors  brought  a  writ  of  error  to  reverse 
the  said  award  ofrtbe  Exigent ;  for  inasmuch  as  the  King  is  in- 
titled  by  matter  of  record,  of  necessity  it  ought  to  be  avoided  by 
a  matter  of  as  high  a  nature.  And  forasmuch  as  the  words  of  a 
general  writ  of  error  are  (si  (e)  Judicium  inde  redditum  sit)  which 
IS  not  in  such  case,  he  shall  have  a  special  writ  reciting  the  whole 
special  matter,  as  by  the  precedent  appears.  Vide  30  H.  6.  For- 
feiture 31.  19  E.  3.  Forfeiture  19-  8  E.  3.  1 1.  29  E.  3.  29  & 
SO  37  H.  8.  Estray  Br.  9.  Stamford's  Pleas  of  the  Crown 
186.  And  so  it  was  I'esolved,  that  in  the  case  at  bar  there  was 
no  cause  of  aid,  and  therefore  by  the  rule  of  the  court  he  was 
ousted  of  the  aid. 

2.  It  was  agreed,  that  the  demurrer  was  not  peremptory,  but 
to  answer  over.  See  now  the  statute  of  21  (/)  H.  8.  cap.  1 1. 
concerning  goods  waived,  and  for  the  restitution  of  them. 


Yel^  ll«.  (/)3ln8t.S4«* 
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M  A  LLOR  Y\S    CASE. 


Pasch.  43  Eliz. 


In  the   King's  Bench. 


RBSOLVXDy  WaLLOAT 

1.  A  reservation  in  a  lease  for  years,  of  rent  during  the  term  to  one  or  hb  p.  ^n     ** 

successors,  is  good ;  mid  the  rent  shall  condnue  during  the  whole  term*       Pan  V.-lil  b. 

Feoffinent  to  A.  or  his  heirs,  is  but  an  estate  for  life. 

S.  The  grantee  or  assignee  by  fine  shall  not  take  advantage  of  a  condition 

without  attornment,  notwithstanding  the  stat  3S  H.  8.  c.  34. 

3.  Though  the  grantee,  or  assignee  by  fine,  had  no  attornment,  yet  his 
grantee  having  attornment  may  take  advantage  of  a  condition. 

4.  An  attornment  in  law  shall  not  place  the  feofl^  in  a  better  situation 
than  his  feofibr  vras :  otherwise  of  an  express  attornment. 

*  But  if  the  conusee  of  a  reversion  by  fine  dies  before  attornment  without 
heir,  the  lord  by  escheat  may  distrain  without  attornment.* 

*  Though  the  re-entry  of  the  lessee  makes  an  attornment  in  law,  the 
feofiee,  without  notice  of  the  feoffinent  ^ven  to  the  lessee,  cannot  make 
a  demand  of  rent  for  entry  for  condition  broken.*^ 

*  So  the  bargainee  of  a  revernon  shall  not  take  benefit  of  a  condition  on 
a  demand  of  rent,  without  giving  notice  to  the  lessee  of  the  baigain 
and  sale.* 

*  That  the  lessee  shall  not  be  by  the  law  misconusant  of  feoffinents  made 
on  the  lands,  is  to  be  intended  as  to  distress,  action  of  debt,  and  action  of 
waste.*    S.  C.  Cro.  Eliz.  605.  659. 


In  replevin  between  Mallory,  plaintifiv  and  Payn^  defendant^  the 
case  was  such :  the  Abbot  and  Convent  of  Sawtry  by  deed  in- 
dented, demised  the  place,  where,  &c.  to  Anthony  Mallory  for 
121  years,  rendering  yearly  during  the  said  term  to  the  Abbot 
and  Convent,  or  their  successors,  the  rent  of  eight  marks,  to  be 
paid  at  the  feast  of  St.  Michael  and.  the  Annunciation  of  our 
Lady,  by  equal  portions,  on  condition  that  if  the  rent  be  behind, 
and  a  distress  taken  by  the  lessor,  &c.  and  not  redeemed  within 
six  weeks,  that  it  should  be  lawful  to  the  lessor,  &c.  to  re-enter. 
The  Abbot  and  Convent  surrender  their  monastery  and  all  their 
possessions  to  King  H.  8.  The  term  by  divers  mean  assign- 
ments was  assigned  to  Mallory,  the  plaintiflT,  and  the  reversion  by 
divers  mean  conveyances  to  one  S.  who  levied  a  fine  tliercof  to 
Dr.  Bellay,  who  before  any  attornment  granted  the  reversion  by 
his  deed  to  Thomas  Bellay,  his  son,  and  his  heirs^  to  whom  the 
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tenant  attorned :  and  for  rent  arrear,  and  distress  taken  accord- 
ing to  the  condition,  &c.  Payn  by  the  commandment  of  Tho- 
mas Bellay,  the  son,  re-entered  and  distrained  the  plaintiff's  cat- 
tle damage-feasant :  and  the  question  was,  whether  the  re-entry 
of  Thomas  Bellay  the  son  be  lawful  or  not  ?  And  after  divers 
arguments  at  bar  and  bench,  it  was  resolved  by  the  whole  court 
that  the  entry  was  lawful.  And  in  this  case  four  points  were 
resolved : 
i.Tbe  rcscr-  1.  That  the  sdid  (a)  reservation  in  the  disjunctive  was  good, 
nation  in  the     f^^  jj^  ^^^  gj.^^  p^^.^  ^f  the  reservation  the  words  are,  rendering: 

good.  yearly  during  the  term ;  and  the  subsequent  words  ought  to  have 

such  interpretation  that  they  do  not  confound  them  which  pre- 
/  \  n    T71-        cede,  but  that  all  together  may  stand  and  satisfy  the  intent  and 

(a)  Cr.  Ekz.  '.  «  .  P         i     j^''     i  •      "^i      t    i  i 

859. 1  Vent,  meaning  of  the  parties.    And  such  construction  the  Judges  made 

[  *  112  a.  ]  in  Hill  and  Graunge's  case.  Plow.  Com.  l64'.*where  a  lease  was 

148.  HRrdr.91.  made  in  January  for  years,  rendering  yearly  during  the  tenii  to 

i^Buf  "t?  it^^*  ^^^  lessor  a  rent,  payable  at  the  feasts  of  St.  Michael  and  the  (A) 

Ley.  79. 3   '  Annunciation,  which  last  words  shall  be  so  marshalled  and  trans- 

Balst.  s«8.  posed,  that  the  first  words,  5«n7.  rendering  yearly,  shall  not  lose 

1  JoDes^309.  •"y  ^^  their  force :  and  therefore  the  law  shall  make  constroc- 

tion,  that  the  rent  shall  be  paid  at  the  feasts  of  the  Annunciation 

Rendering  and  of  St.  Michael.     And  it  was  agreed^  that  rendering  rent 

rent  yearly  yearly  during  the  term  to  one  and  his  successors,  and  rendering 

trrnTto'oue  ''^"^  during  the  term  to  him  or  his  successors  are  ail  one ;  for  if 

and  his  sue-  the  rent  be  reserved  to  him  and  his  successors,  although  the 

cessors^and  to  words  are  joint  and  in  the  copulative,  yet  in  construction  of  law 

cessors  are  all'  ^^^  lessor  shall  have  it  during  his  life;  and  his  successor  after 

one.  his  decease.     So  when  rent  is  reserved  yearly  during  the  term  to 

0  db  sfiSiUQ  ^^^  one  or  his  successors,  these  words  (to  him  or  his  successors) 
450.  Latcli.  99!  ^^^  words  of  explanation,  sctL  to  direct  the  lessee  to  whom  he 
(6)  Cr.  Eiiz.  shall  pay  the  rent  during  the  term,  viz.  to  the  lessor  during  hi^ 

of  ^t?2i7^b*  '^^^'  *"^  ^^^^^  ^*®  death  to  his  successors,  for  without  these  words, 
2RoIt.Rep.2'id!  ^P^'  ^  ^he  lessor  or  his  successors,  the  reservation  had  been  good 

by  force  of  these  words  (rendering  yearly  during  the  term)  as  it 
A  feoffinent  to  h  agreed  in  10  E.  4.  14w  &  27  {d)  H.  8.  19.  But  if  a  feoffment 
f  h^'id^^V"^  ^  made  to  A.  to  have  and  to  hold  to  him  {e)i  or  to  his  heirs, 
or  to  his  hein,  ^^^^^  he  has  but  an  estate  for  life,  for  there  want  precedent  words 
gives  bnt  an  to  direct  the  words  in  the  difijunctive :  and  these  words  (his  heirs) 
estate  for  life,  ^^q  q{  jjjg  essence  of  the  estate,  and  without  them  no  estate  of 
Plowd.  271.  a.  inheritance  shall  pass.  So  and  for  the  same  reason,  if  a  reser- 
s  Sand.  568.  vation  on  a  feoffment  in  fee  be  made  to  one  or  his  heirs,  such  re- 
r^^c*  Er^*  ^'  s^r^^^^^n  ^8  "^^  good  but  during  the  life  of  the  feoflbr.  And  so 
bSf.  ^'  ***  ^^^^  ^^^  difference.  Vide  Chapman's  case,  Plow.  Comm.  284. 
Hardr.  91.  94.  where  a  co()ulative  shall  be  taken  for  a  disjunctive;  but  here  the 
U8  *2^Sand"^*  disjunctive  doth  amount  in  construction  to  a  copulative.  See 
369!palni.  489.  ^^  ^^^^  ^^  if)  ^^  ^-^^  ^9-  b.  where  one  was  bound  that  when  the 

1  Bnlitr.  175.  obligor  should  come  to  his  aunt,  he  would  enfeoff  the  obligee, 
Godb!s63.'^9  ^^  ^^  hws  of  his  body  of  certain  lands;  and  the  obligee  when 
450. 1  Jones  '  the  obligor  came  to  his  aunt  requested  him  to  enfeoff  him,  which 
309.  the  obligor  refused  to  do :  ^nd  it  was  adjudged  that  he  had  for- 
18.  X.      ^'      ^^ited  faia  obligation ;  for  although  the  condition  was  in  the  dis- 

mCb,  L(t  a.  junctivci  and  that  the  condition  is  always  for  the  benefit  of  the 
b.  114.  a.  1 

Borro.  S85.  1  WiUon  140.  (/)  Plow.  989.  a.  1  Roll.  45qt.  Antea  99.  «•  Br.  Condition  47.  Bridg.  40. 
Touch.  S89. 
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obligor,  yet  forasmuch  as  the  feoffment  was  to  be  made  when  he 

came  to  his  aunt,  and  when  became  to  her  the  obligee  was  alive ; 

and  therefore  it  was  not  possible  then  to  enfeoff  his  heir ;  for 

this  cause  he  ought  to  perform  such  part  of  the  disjunctive,  that 

then  was  possible  to  be  performed.     Note,  reader,  a  good  case 

to  prove  the  principal  case ;  for  inasmuch  as  the  *rent  was  [  *  1 12  b.  1 

reserved  to  be  paid  yearly  during  the  term  at  such  feasts  in 

certain  to  the  lessor,  or  his  successors,  the  lessee  at  the  same 

feasts  ought  to  pay  the  rent  to  that  person  which  then  might 

receive  itf  and  that  is  the  lessor  himself  and  the  lessee  cannot 

choose  to  pay  it  at  the  same  feasts  to  him  or  his  successors  as 

long  as  the  lessor  lives,  for  it  is  not  possible  that  he  who  is 

not  then  in  rer*  natura  should  receive  it. 

2.  It  was  resolved,  that  although  the  words  of  the  statute  of  s.  Thooffh  the 
32  H.  8.  c.  34.  are  general  ("as  all  other  persons  being  grantees  ^J^ii^O^S 
**  or  assignees  to  or  by  any  other  person  or  persons,  &c  shall  c.  si.  are  ge- 
*^  and  mav  have  like  advantage  as  the  lessors  or  grantors  them-  neral;  yet  the 
selves,  &c  ought,  should*  or  might  have  had  or  enjoyed  at  *j™"**^^"" 
any  time  or  times,  &c.")    Yet  the  grantee  or  assignee  by  fine  ghaU  not  take' 
shall  not  take  advantage  of  a  condition  without  (a)  attornment  (a),  advantage  of 
For  when  a  statute  speaks  of  an  assignee,  &c.  it  is  to  be  intended  wf^out  aN 
of  such  complete  assignee,  who  has  all  the  ceremonies  and  inci-  tomment. 
dents  requisite  by  the  Taw  to  such  assignee,  and  not  to  takeaway 
any  ceremony  or  (i)  circumstance,  which  the  law  requires,  nor  (a)  Co.  Lit, 
to  do  any  thing  contrary  to  the  common  law,  as  it  is  agreed  in  *i5-  »•  309.  b. 
28  H.  8.  28.     That  where  the  stat  of  27  H.  8.  cap.  10.  of  uses,  (^)Dje?.*  28. 
enacts  that  the  actual  possession  shall  be  adjudged  according  to  pi.  las.  * 
the  use,  yet  it  ought  to  have  the  circumstance  which  is  requisite 
by  the  common  law,  scil.  actual  entry  in  fact.     So  it  is  agreed 

c)  4  £•  4.  5 1.  a.  b.  it  was  ordained  by  the  statute  of  {d)  1  E.  ic)  9  Co.  26.  b. 
at  all  inquisitions  taken  before  the  sheriff  in  his  turn  or  (9^*9^'  j^' 
county,  should   be  delivered  to  the  justices  of  peace  at  the  b.  Stanf.  Cor.' 
next  sessions ;  to  whom  they  should  make  process  on  them,  as  85*  t>.  86.  a.  b. 
on  inquisitions  taken  before   themselves;    a  presentment  was 
made  in  the  turn  on  the  statute  of  liveries,  which  was  delivered 
according  to  the  stat.  to  the  jiistices  of  peace  at  the  next  sessions 
who  proceeded  thereon ;  and  it  was  held  that  it  was  against  law, 
for  the  stat.  of  1  E.  4.  is  intended  of  lawful  and  sumcient  pre-  The  stat.  1  Ed. 
sentments  in  law,  and  not  of  presentments  which  the  sheriff  ^f  iJj,J^fni'jJj|J 
cannot  take  by  the  common  law.     So  it  is  held  in  22  £•  3.  sufficieot  pre* 
Corone  276.  that  the  stat  of  West.  2.  cap.  12.  shall  not  make  a  sentments  in 
monk,  who  was  appealed  and  acquitted,  capable  of  damages ; 
for  he  was  disabled  by  the  common  law.     And  it  was  said,  that 
on  the  same  reason  it  was  adjudged  in  Duke's  case,  that  the 
conusee  of  a  fine  before  attornment  should  not  take  {e)  benefit 
of  a  conditio!)  by  the  said  statute  of  32  H.  8. 
3.  It  was  resolved,  that  although  Dn  Bellay  himself  could  not  3.  Bat  the 

grantee  oi 
snch  grantee,  or  assignee,  to  whom  the  tenant  has  attorned,  may  take  adtantage  of  the  coa- 
dition.  («)  Co.  Lit  215.  a.  509.  b.  Hob.  178. 

(a)  By  stat*  4  Ann.  c  16.  $  9.  it  is  enacted,  damaged  by  payment  of  rent  to  the  |[rantbr 

that  all  grants  and  conveyances  of  the  rever-  or  conusor,  or  by  breach  of  any  condition  for 

sion  or  remainder  of  any  messuages  or-landsy  non-payment  of  rent  before  notice  given  him 

shall  be  good   without  attommant  df  the  of  the  grant  by  the  grantee  or  conusee. 
tenants,  provided  that  no  such  tenant  shall  be 


in  {c 
4.  th 
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have  taken  advantage  of  the  condirion  because  he  bad  not  at- 
tornment; yet  forasmuch  as  by  the  fine  the  reversion  and  the 
rent  was  vested  in  him,  which  he  has  granted  to  his  son,  to  whom 
. .      EL  8S2   ^     tenant  has  attorned^  for  this  cause  ne  shall  take  (a)  advantage 
W   >'•  •  ^f  ii^^  condition,  which  his  father  could  not,  because  he  wanted 

r  *  1  Id  a.  1  attornment,  which  his  son  has.   And  the  wordsof  32,H«  8.  ***  that 

^  the  grantees  or  assignees  shall  and  may  have  and  enjoy  like 
<<  advantage,  &c.  as  the  said  lessor  or  grantors  themselvesi^&c. 
**  if  the  reversion  had  not  come  to  the  hands  of  our  sovereign 
«  Lord,''  &&  are  well  satisfied ;  for  here  in  this  case  is  a  com- 
^m*  ^S'  plete  grantee  and  assignee ;  and  therefore  he  shall  take  the 
Good.  O.  t.      g^^^  benefit  as  the  Abbot  himself,  who  made  the  lease,  might 

Also  it  was  resolved,  that  these  words  (^*  as  the  said  lessors  or 
*'  grantors,''  &c«)  should  not  (only)  be  intended  of  the  immedi- 
ate grantor  of  the  reversion,  but  of  any  grantor  beforei  who  < 
might  have  taken  benefit  of  the  condition. 
4.  DiffeKDce        4.  This  difference  was  taken  and  agreed  for  law,  that  is  to 
toeDableadit-  g^w   between  an  express  attornment  of  the  party  and  an  act 
b^Uen  a?     which  amounts  in  law  to  an  attornment :  for  if  a  lease  for  life, 
express  attorn-  or  for  years  be  made  rendering  rent,  &c.  and  afterwards  the 
"t^'h^h"*     reversion  is  granted,  &c.  to  B.  by  fine,  and  before  attornment 
aroonnuinlaw  B.  disseises  or  ousts  the  lessee,  and  enfeoffs  C.  the  lessee  re- 
to  an  attorn-     enters,  it  shall  not  amount  to  an  attornment  in  law  to  make 
vent.  privity  to  C.  that  he  may  distrain  for  the  rent,  for  he  shall  not 

be  in  a  better  case  than  his  feoffor  was,  as  it  was  adjudged  in 
(6)OwBey's  the  Common  Pleas,  M.  36  &  37  £1*  Rot  420.  in  {b)  Owse/s 
&  »' El^'  ?  ^^^'  But  otherwise  it  is  if  the  lessee  had  expressly  attorned  to 
6S.  b.Cr.*£L*'  the  feoffee.  So  Popham,  Chief  Justice,  said  it  was  adjudged 
S64.S54.  Owen  ui  (c)  Knottisford's  case,  with  whom  he  was  of  counsel  30  years 
W  Cr  "elms*  P**^  » *^^^  where  the  conusee  by  fine  of  a  reversion  before  attom- 
6  Co.  68.  b.    ^  ment,  bargained  &  sold  the  reversion  to  another  by  deed  indented 

&  inrolled according  to  the  statute,  that  the  bargamee  should  not 
distrain  for  the  rent  reserved  on  the  lease ;  for  he  should  not  be 
(d)«Co.S4.b.  in  a  better  condition  than  he  who  made  the  grant  to  him,  for  (d) 
b.?c5[«f  k'  ^^^^'^  P^^^^P^^  j'^  ^^  alium  transfen^e^  guam  ipsehabet;  but 
Co.  lit  509.  b.  if  the  conusee  of  a  reversion  by  fine  dies  without  heir  before  at- 
tornment, bv  which  the  estate  which  he  has  escheats  to  the  lord, 
the  lord  in  that  case  should  distrain  without  attornment,  as  Lit. 
LiLUb.s.tit    131,  132.  &  39  H.  6.  32.  &  38.    Piisot  holds;  yet  the  conusee 
AttommenL     bimself  could  not ;  and  the  reason  is,  because  the  lord  by  es- 
cheat has  lost  his  seigniory,  and  he  doth  not  claim  as  heir  or 
assignee  to  the  conusee^  but  by  virtue  of  his  seigniority  par- 
amount. 
1  Anders.  15.        Note  reader,  otherwise  it  is,  as  it  hath  been  said,  if  the  con- 
^t^\2^^'     ^^^  before  attornment  bargains  and  sells  the  reversion  by  deed 
103",  104. ^4*      indented  and  inrolled;  for  the  statute  of  27  H.  8.  executes  the 
Leon.  34. 50.     possession  in  the  same  quality,  manner,  form,  and.  condition  as 
JT"^^*^  ne  had  tlie  use ;  and  when  the  conusee  before  attornment  bar- 
'    *  sains  and  sells  the  reversion,  the  use  which  is  derived  out  of 

C  *  113  b.  ]  his  estate,  *  which  wanted -attornment,  ought  to  be  of  the  same 

nature  and  quality  as  that  was  out  of  which  it  was  derived :  but 
if  the  bargainee  in  such  case  had  obtained  an  express  attorn- 
ment, it  is  sufficient:  and  so  observe  these  good  differences. 
And  in  this  case  it  was  said  by  Popham,  Chiet  Justice,  and  not 
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denied  by  any,  that  if  the  lessor  in  the  absence  of  the  lessee  en-  ^"^  makei 
ten  as  it  is  aforesaid,  and  makes  a  feoffment  in  fee,  and  the  f^^^  Sbe°ab- 
lessee  re-enters,  although  it  amounts  to  an  attornment  in  law,  seoceofthe 
yet  without  notice  given  of  this  feoffment  to  the  lessee,  the  feoffee  ^^^9  ?th'*" 
shall  not  make  a  demand  of  the  rent  reserved  on  the  lease  for  i^^ee  is  an  at- 
entry  for  condition  broken  :  for  true  it  is  that  the  feoffee  may  torfiment  in 
distrain  or  have  an  action  of  debt  for  the  rent,  or  have  an  ac-  ^*^' 
tion  of  waste  in  such  case,  for  in  his  avowry  or  declaration  he  s  Co.  9«.a.  Cn 
ought  to  allege  the  feoflment  whereof  the  lessee  had  notice:  Jac.  146.193. 
but  if  he  may  demand  the  rent  on  the  condition  without  notice,  ^'  *^^^' 
it  is  not  possible  that  the  lessee  should  know  to  whom  he  should  Bndg.  iso.  1 
pay  his  rent  to  save  his  term,  nor  have  notice  of  the  feoffment  Mod.  Rep.  vr. 
m  such  case  before  he  has  forfeited  bis  term :  so  if  the  lessor  ^  ^*  ^*  J^' 
bargains  and  sells  the  reversion  by  deed  indented  and  inrolled,  Cart.  93. 172. 
the  bargainee  (although  there  needs  no  attornment)  shall  never  9P',^*^  ^^^*  ^ 
take  benefit  of  a  ccmdition  on  a  demand  of  rent,  without  giving  Latch.  15.  Cr. 
notice  to  the  lessee  of  the  bargain  and  sale;  for  although  the  Car.  S92. 
bargain  and  sale  by  deed  indented  and  inrolled  be  of  record;  S^f'^'lf?' 
yet  forasmuch  as  it  may  be  inrolled  in  so  many  courts  in  so  210.434.  Poph. 
secret  a  manner,  the  law  will  not  compel  all  the  farmers  in  165. 1  Lev.  40. 
England,  who  have  conditional  leases  to  make  every  six  months 
such  infinite  search  to  save  their  terms ;  but  the  law  for  the  sal- 
vation of  the  interest  and  term  of  the  lessee,  will  compel  the 
bargainee^  who  is  to  take  benefit  of  the  condition  to  give  notice 
thereof  to  the  lessee  who  is  alU^ther  a  stranger  to  it. 

Note  reader,  the  lessee,  as  Littleton  saith,  shall  not  be  by  Tliernlethat 
the^law  misconusant  of  feoffments  made  on  the  same  lands,  that  ^^  ^^  the  ^ 
is  to  be  intended  as  to  distress,  action  of  debt,  and  action  of  law  misronn- 
waste,  in  which  cases  the  law  will  compel  the  feoffee  in  his  avowry  •*"*  ©^  ft«jff- 
and  declaration  to  give  notice  as  has  been  said.    But  Littleton  tbeTsame  ^^^ 
is  not  to  be  intends,  as  to  demand  of  rent  to  have  advantage  lands,  u  not 
of  a  condition  without  notice  thereof  given,  as  is  aforesaid.    And  ^  be  intended 
Littleton  there  saith:  that  in  such  case  the  feoffee  after  recess  ^rent^to^ 
niade  by  the  lessee  shall  have  an  action  of  waste :  but  neither  have  ad  van- 
Littleton,  nor  any  of  the  books  in  18  E.  3.  47.  Robert  Bowfer's  ^fi^^^wiAout 
case,  46  E.  3.  30.  Pomeray's  case,  34  H.  6.  6.  5  H.  5.  12.  nor  noUce  civen" 
any  other  book  speak  of  demand  and  entry  upon  the  condition  thereon 
broken. 

lit.iib.  3.  cap.  Attornment foL  130.  Lit.  sect  576.  Co.  Lit.^18.  b. 
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WADES   CASE. 

Trin.  43  Eliz.  Rot.  406. 
In  the  Common  Pleas. 


FozcRorr 

Wadb. 
PartV.-114a. 


RsioLTED  1.  Although  the  last  tune  of  payment  of  money  by  force  of  a  con- 
dition, is  a  conTenient  time  in  which  the  money  may  be  counted  before 
sun- set ;  yet  if  the  tender  be  made  to  him  who  ought  to  receive  the  money, 
at  the  place  specified,  at  any  time  of  the  day,  and  he  refuse  it,  the  condi- 
tion is  saved  for  ever,  and  the  mortgagor,  or  obligor,  &c.  need  not  make  a 
tender  again  before  the  last  instant. 
9.  Money  current  by  proclamation,  is  lawful  money  of  England. 

3.  A  tender  of  more  than  is  due,  u  good. 

4.  A  tender  of  money  in  bags  is  good,  without  shewing  or  counting  it,  if  in 
truth  the  proper  sum  was  there. 

*  Afler  acceptance  of  the  money,  the  party  cannot  object  to  any  part  of 
it.*    Vid.  the  Entry,  Co.  Ent.  657.  pi.  10. 


Co.  Lit.  20S, 


In  replevin  between  Foxcroft,  plaintiff,  and  Wade,  defendant, 
the  case  was;  Foxcroft,  copyholder  in  fee,  surrendered  to  the  use 
of  William  Wade,  the  defendant's  father,  and  his  heirs,  on  con- 
dition that  if  the  plaintiff  should  pay  to  the  said  William  Wade, 
250/.  legalis  moneta  AnglicB  the  24th  day  of  November,  &c.  ad 
dowf  suam  mamionaP^  etc.  that  then  the  surrender  should  be  void. 
And  a  tender  and  refusal  was  alleged,  and  issue  w^s  taken  on 
the  tender  to  the  said  William  Wade :  and  the  jurors  gave  a 
special  verdict,  scil,  that  Foxcroft  the  said  24th  day  of  November 
inter  horas  7  4*  8  ^^^  meridiem  ejusdem  diei  deliberavit  cuidam 
M.Jllio  suoy  4*  cuidam  A.  S.  2501.  in  monef  fAnglice  money)  sc. 
quinque  solid*  de  Hispanico  argento  (Anglice  in  Spanish  silver) 
el  duo  duplices  auri  sclopi  (Anglice  two  double  pistolets)  et 
resid*  pned*  summte  250/.  JUit  in  bona  legaV  monef  AngP^  ac 
etiam  deliberavit  prafat.  A/.  4*  A.  345.  legalis  moneta  Anglia  $ 
and  the  plaintiff  required  them  and  each  of  them  to  render  and 
pay  the  said  250/.  according  to  the  form  and  effect  of  the  con- 
dition. And  it  was  further  found,  that  they  inter  horas  9  et 
12  ante  meridiem  ejusdem  diei  super  quandam  mensam  ibidem  obtu* 
lerunt  250/.  And  that  William  Wade  there  then  counted  244/. 
but  in  respect  of  the  said  5s.  in  Spanish  money,  and  the  said 
two  pistolets,  he  refused  to  receive  the  money ;  upon  which  M. 
and  A.  offered  the  said  345.  in  silver  to  the  said  W.  Wade,  re- 
quiring him  to  take  silver  in  lieu  of  the  pistolets  and  Spanish 
moneyi  which  also  he  refused ;  and  afterwards  circa  horam  duode* 
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cimafk  they  tendered  to  the  said  William  Wade  the  residue  in 
silver,  French  crowns,  and  angels,  current  money  of  England, 
which  he  in  like  manner  refused  to  accept :  and  afterwards  ante 
Qccasum  solis  ad  ostium  domds  they  offered  to  him  to  pay  the  two 
hundred  and  fifty  pounds,  all  in  ^silver  being  in  bags,  but  did  [  *114  b.  ] 
not  shew  any  part  of  it,  and  he  said,  that  recipere  veUet^  sed  ^®*  r/^^jJa" 
Hon  recepit.  And  at  sun-set,  the  said  A.  entered  into  the  house, 
and  sup.  quand^  mensam  deposuit  prcedf  950L  being  in  bags,  sed 
ilf  extra  baggas  prad*  non  ostendit^  quodque  prcei  W.  Wade  dif- 
^fierebat  recipere  prmi  250L  usque  post  occasum  solis^  Sf^  adtunc 
requisitus  ad  recipiend*  recusavit^  aUegandOf  that  the  sun  was  set, 
4r  ^d  de  causd  recipere  noluit :  and  if  on  Uie  whole  matter  there 
was  any  good  tender  or  not,  was  the  question.  And  in  this  case 
four  points  were  resolved. 

1.  Although  the  last  time  of  payment  of  the  money  by  force  i*  A  tender  »t 
of  the  condition  {a)  is  a  convenient  time,  in  which  the  money  ^fieijln^tb^ 
may  be  counted  before  sun-set  (a),  yet  if  the  tender  be  made  to  coodition  at 
him  who  ought  to  receive  it  at  the  place  specified  in  the  condi-  anytime  of  the 
tion  at  any  time  of  the  day  and  he  refuse  it,  the  condition  is  oSght  tTeT*"'' 
for  ever  saved,  and  the  mortgagor  or  obligor,  &c.  needs  not  to  ceive  the  mo- 
make  a  tender  of  it  again  before  the  last  instant,  for  by  the  ex-  ney,  saves  the 
press  words  of  the  condition  the  money  is  to  be  paid  on  the  day  ^^^  ^^"* 
indefinitely,  and  a  convenient  time  before  the  last  instant  is  the  (a)Co.Lit20s. 
extreme  time  appointed  by  the  law,  to  the  intent  that  the  one  a.  7  Co.  28.  b.  . 
should  not  prevent  the  other,  the  one  being  sometimes  there,  2['^\li\Q 
and  the  other  not,  and  the  other  being  sometimes  there,  and  co.  i29.  Com. 
not  the  other ;  and  therefore  the  law  appoints  the  extreme  time  Dig.  Cond.  o. 
of  the  day»  to  the  intent  that  both  parties  may  certainly  meet  ^' 
together ;  for  the  law,  which  always  requires  convenience,  and 

is  grounded  on  the  experience  of  the  sages,  will  not  compel  any 

of  the  parties  to  make  an  attorney,  or  to  repose  confidence  or 

trust  in  any  other  to  pay  it  for  him  when  he  will  do  it  himself 

(for  non  temere  credere  est  nervus  sapientia).    But  if  both  the 

parties  meet  together  any  time  of  the  same  day,  and  the  obligor 

or  mortgagor,  &c.  makes  a  f  tender  in  the  place,  &c.  to  the  +  ^*  ^*  *^* 

mortgagee,  &c.  and  he  refiises  it.  the  penalty  is  for  ever  saved, 

an4  he  need  not  make  a  new  tencler  by  a  convenient  time  before 

the  last  instant.   And  so  on  these  reasons  you  will  better  under* 

stand  your  books  19  H.  6.  76.  20  H.  6.  52. 22  H.  6. 46.  7  H.  7. 

7.   6  H.  7.  2.  32  H.  8.   Br.  Condition  192.    Plow.  Com.  Kid- 

welley's  case  70.  and  Hill  and  Grange's  case  173.  4  E.  6.  Br.  |  Co.  Lit  si i. 

Tender  4  K  19  Eliz.  Dyer  %  354.  •• 

2.  Where  the  condition  was,  that  he  should  pay  to  him  250/.  t.  Money  made 
legalis  monef  Anglice ;  it  was  resolved  that  the  said  Spanish  silver  carrent  by  the 
so  tendered  was  lawful  (i)  monev  of  England,  for  it  was  made  TOtion^lTuiw- 
current  bv  proclamation  in  the  time  of  the  reigns  of  Philip  and  fol  money  of 
Mary :  aUo  that  French  crowns  were  current  and  lawfiil  money  England. 

3  Reb.  19.  1  Roll.  449.  S  Bnlstr.  145.  IS  Co.  2.  t  Keh.  816.  8  Co.  9«.  Cr.  El.  t98»  S99.  Dyer.  554. 
pi.  St,  5  Balst  3!f6. 1  Mod.  Rep.  88.  Carter  93.  (6)  Co.  Lit  207.  a.  b.  208.  a.  Dyer  82.  b. 

■. 

(a)  In  debt /or  rent,  a  plea  that  the  defend-  of  hit  attending  ther^  there  waf  time  left  be- 

ant  was  on  the  premises  at  and  a  short  time  fore,  the  setting  of  the  sun  to  have  counted  the 

before  sun-set  on  the  rent-day,  ready  to  piy,  money.  Tinkler  v,  Prenikc^  4  Taunt.  549. 
is  insufficient  without  arcrring  that  at  the  r 
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Airi  the  Kng  («)  faylM  db- 


Tbitt  iHicfc  the  pUiMiff  £d  teBdcr  an  tbe  950L  ki(iO  bap 
_  it,  or  coMBCnig  k;  it  vas  naolved  thai  tbe  tOH 

i^ii  dcr  waa  good,  if  tbe  tnttk  vas  Aat  tiiefa  were  250£.  in  tiw 
hMB  (d)  :  and  ao  k  hat  beat  aijadgtil  in  tiie  King's  Bendl  in 
ik)^Cm.u.M.  Wmie^%€me;  far  vbcn  tbecmdiuon  is^thatheshan  paySSOL 
C^wIicMk  the  mortg^or  doth  all  that  u  remiisite  bj  the  law  far  him  to 
m^%Vm^4M^  do^  if  he  pnrrides  tbe  awfjt  modiAn  k  to  the  ONXtgwee  in 
?afaJtjiafL  b*8*»  which  k  the  nraal  BMnner  to  cany  mooej.  And  then  h 
1  Mrtr.  losw  is  the  part  of  the  mortgagee  to  coont  k  if  he  wul,  or  if  he  will 
f#?sCK.^s.  ^''^^  ^  ^^'^^E^^  1^  ■■■y ^^ocqit of  k witboot teUii^ it ;  then 
(i>O.Lit.S0a[  ^  ^  telling  k  belooffs  to  the  aK»t|^ageey  bj  oonsequenoe  be 
s.  lf«j.74b       oo^  to  pnt  k  oot  of  ue  bags,  which  is  ioddent  to  it,  for  witfa- 

oot  so  doing  he  cannot  lell  k :  and  if  the  mortgi^or  pau  the 
IWMTtrigcc  monej  oot  of  the  bag%  wt  k  k  at  the  peril  of  the  mortgagee 
rtTLisLjM  ^  ^^^  "P^"*  ^  ^  perhaps  th^  may  be  coonterfeit^  and  yet 
hb^cffl.  bare  a  great  shew  of  good  and  lawfid  moncyyand  also  it  is  at  his 

peril  to  coont  k:  uid  if  a  man  be  botrnd  to  pay  40,0001.  at  soch 
a  day,  if  be  tenders  k  in  bags  k  is  so£Bcient,  for  it  cannot  be 
coutfedinooeday.  And  so  herdiy  yon  will  uodeistand  the  better 


a* 


(»)  If  at  the  tnee  of —fciggdie  condition^  a  of  tliat,  die  nm  to  be  paid ;  cmUr  conM, 

purer  or  more  wc%bty  aoaej  were  ciiRcat»  Smtmden  t.  Grdkna,  Gov.  N.  P.  C.  191.    In 

and  belbre  Ae  daj  of  pa/Meat  ooib  of  bate  Rahimn  t.  Cook^  6  Taunt.  3^.  tbe  court  Id- 

aUoT  if  fiTabiidied  by  pcodamatioii^  a  teoder  dined  to  the  ofiinion  that  tbe  tender  of  a 

of  ne  fOBi  in  tbat  coin  V  good.    7%eeateof  largtx  nm  requiring  dianee  is  not  a  gokxt  tefl^ 

aab/  momey,  Dar.  Rep.  S6.'    At  pretent-tbere  dcr  of  a  mailer  Hun ;  and  in  JKnadv  ▼•  JbaOy 

no  foracn  moutj  sMMfe  canent  by  tbe  9  Dow.  &  RjL  905.  tbe  court  wui,  **  to'iop- 

*•  pfocMunatiOn;  and  baA  notet  are  not  ''portapleaof  tender  tbere  must  be  eridenee 

i  a  Itf^  Under  by  stat.  37  Geo.  3.  c  45.  **  of  an  ofler  of  tbe  ipecific  sum  due,  uoquali- 

Origby  T.  Oake$,  9  fiot.  &  PulL  596,  but  if  **  fied  by  any  drcnmstance  wbaterer.**  Bat  in 

aifered,  and  no  obfection  is  made  on  tbat  ao-  d»e  kte  case  of  Cadmam  ▼.  LMock,  5  Dow.  & 

county  tbcj  bare  been  considered  scood  teo-  RjL  989.  wbcre  a  debtor  who  owed  ik  iSs. 

dcr.  perBoUer,J.IIVM/T.&«^  3  T.iL  554.;  tendered  9L  and  demanded  change,  and  the 

and  so  abo  under  t£e  same  drcumstanoet  a  creditor  did  not  olgect  to  recetfe  it»  either  on 

tcadcr  in  country  bank  notes  has  been  bdd  tbe  ground  tbat  k  was  more  than  w^  intqid- 

good.    Loefyer  t.  Jtma^  and  the  other  teses  ed  to  be  paid,  or  that  be  had  no  chaiige,  tat 

dted  m  note  to  CoUw.Blake^Peake^B  N.P.C.  rdused  to  take  tbe  money  because  the  Mdi  fe 

S3i.    And  it  seean  tbat  a  court  of  equity  claimed  was  more  than  1^  13*^  tbe  court  held 

woald  coasider  a  tender  of  mortgage  money  such  tender  good. 

in  beak  notes  during  a  restriction  as  to  the        Whether  a  tender  u  good  when  the  party 

issaa  of  smmmw  in  specie,  a  sufficient  tender,  tendering  demands  a  receyt  in  full,  but  noob- 

JPiddafaftr.  Ajdhi,9  8ch.  and  Let  534.  jection  is  made  on  tbat  account,  vid.Caie  t. 

(c)  AceordiM;  to  Lord  Kenyon,  Blm*  ▼.  JSiake,  P^ake,  N.  P.  C.  938.    GbucoU  r.1%, 

Mm,  Peake's  N.  P.  C.  89.  if  a  dditor  tenders  5£sp.48.  JTaxmaT.Amt^  9Camp.  91. 
a  lafier  sum  of  money  than  is  due,  and  adu       (n)  To  make  a  laal  tendertbere  must  bean 

lor  cnange,  this  will  lie  a  ^;ood  tender  if  the  actual  production  oftbe  money  tendered,  or  the 

cracfitor  does  not  olriect  to  It  on  that  account,  production  of  it  must  be  dispensed  with  by  the 

but  onlr  demands  a  larser  sum.    In  Bdterhee  express  declaration  or  equivalent  act  ot  the 

T.  Dmw,  5  Camp.  70.  Le  Bhmc,  J.,  bdd  that  creifitor.  nonuur. Etmu,  10 East,  101.  B^ 

it  b  not  a  good  tender  of  a  fractional  sum  for  v.  GMng,  2  M.&S,e€.    Kmtav.Armidpl 

tiimdj^fg^toe^v^cnAtartLbtaaknottto  B.Moore,  59.  Vid.  Evans r.  Jwdkbu^i^^^gOff. 

It,  and  to  desire  him  to  take  out  1-56.    Scott  t.  FnmkMn,  1 5  East,  498»      '^ ' , 
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opinion  in  23  E.  (a)  4.  21.     And  it  was  said  that  it  was  adjudg-  <«)  43B.4.41.&. 

ed  between  Vane  and  Studley,  that  where  the  lessor  demanded 

rent  of  his  lessee  according  to  the  condition  of  re-entnr,  and 

th^  lessee  tiaid  the  rent  to  the  lessor,  and  be  received  it,  and 

poi  it  in  his  purser  and  afterwards  looking  it  over  again  at  the 

same  tipie,  he  found  amongst  the  money  that  he  had  received 

some  counterfeit  pieces,  and  thereupon  he  refused  to  carry  away 

the  money,  but  re-entered  for  the  condition  broken :  and  it  was 

adjudged  that  the  entry  was  not  lawful ;  for  when  the  lessor  had 

accepted  the  money,  it  was  at  his  peril,  and  after  that  allowance 

he  soldi  not  take  exception  to  any  part  of  it  (e). 

--  -        ■       ....      ■       ...... 

(e^  Although  such  an  acceptance  may  be  be  doubted  whether  a  payment  in  bad  moncnr 
gooop  to  prevent  the  party  accepting,  from  can  be  taken  to  be  a  good  payment  to  all 
taking  advantage  of  the  condition,  yet  it  may    intents. 


F  O  L  I  A  M  B'S    CASE. 


Trin.  43  Eliz. 


Ja  the  King's  Bench. 


A  WaiT  of  Estrepement  lies  in  an  action  of  waste,  as  well  at  any  time  before  Foliamb 
judgment,  as  after  and  before  execution.  ^         *^' 

The  sheriff  by  this  writ  may  reust  them  who  would  do  waste;  and,  if  ne-  Part  V.'ll5  b. 
cessary,  may  arrest  them,  or  make  a  warrant  to  others  to  do  it,  or  he  may 
take  the  posse  comitatus  to  help  him. 


Ik  an  action  of  waste  by  Foliamb  gainst  Sir  William  Bowes 
and  his  wife,  the  plaintiff  had  an  Estrepment  directed  to  the 
Sheriff.     And  in  this  case  two  points  were  resolved. 

1.  That  a  writ  of  Estrepment  lies  in  an  action  of  waste  fa),  (a)  Cr.EL39S. 
as  well  at  any  time  before  judgment,  as  after  judgment  and  be-  ^^'  ^®-  ^**- 
fore  e^^ecntion ;  for  without  question  he  cannot  recover  damages  ^^  j^,  j.  Eg.   ' 
for  more  than  he  has  contained  in  his  count,  and  he  cannot  as-  trepement  6. 
'sign  any  waste  made  after  the  writ  purchased,  for  the  words  of  ^     j^. 

the  writ  Bxe  fecit  vastum  in  the  preterperfect  tense ;  and  therefore  Wasu  b5s. 
he  cannot  assign  waste  made  met  the  writ. 

2.  Where  the  words  of  the  writ  are,  tibi  pracipimuSf  quod  ad 
messuagium  pniBdfpersonaliter  accederf^  totaliter  ordinari  Jucias^ 
quod  vastum  seu  estrepamentum  de  eodem  messuagiOi  contra  formam 
statutiprad^  nonjlat J  pendente  placUopradict*  indiscti$so:  It  was 
resolved,  that  the  Sheriff  by  force  of  this  writ  might  resist  (6)  W  «  J"^;^'^- 
them  who  would  do  waste.    And  if  he  otherwise  could  not,  he  sooiHob.  85. 
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might  imprison  them,  and  make  a  warrant  to  others  to  do  it, 
and  if  it  be  necessary,  he  might  take  the  posse  comitatus  to  help 
him.     Quia  quando  aliquid  mandafur^  mandatur  4r  (nnne  per  quod 

(a)Fiu.E«tre-  pervetUtur  ad  iUud.      And  so  a  doubt  in  divers  books,  soil.  4  E. 

pement5.Br.    $.  32.  21  E.  3.  3.    22  E.  3.  2.    6  H.  4.  1.  b.  33  {a)    H.  6.  6.  & 

&)u&Tio.«.  l^  (*)  H.  7.  7.  8.  &  16.  F.  N.  B.  (60)  66.  Y.  &  61.  C.  K.  L. 
Br.  E»to-epe.*9.  well  resolved  (a). 


(a)  The  writ  of  estrepement  has  long  since    mode  of  applying  to  a  court  of  equity  for  an  in- 
been  superseded  in  practice,  by  the  present    junction  to  stay  waste;  vid.  5  Black.  Com.  S45. 


GLAND'S    CASE. 


HiU.  44  Eliz. 


In  the  icing's  Bench. 


Oland  a  feme  copyholder  durante  viduitate,  sows  the  land  and  takes  husband,  the 

_        ***  lord  shall  have  the  emblements :  so  also  if  she  had  leased,  and  the  lessee 

BORDWICK.  .     J  J 

PartV.-116a.         had  sowed. 

If  lessee  at  will  determines  the  will,  he  shall  not  have  the  emblements.  « 
*  If  lessor  at  will  be  outlawed,  the  lessee  shall  have  the  emblements,  but  if 
the  lessee  at  will  be  outlawed,  the  king  shall  have  them.* 
If  a  lease  be  made  during  the  coverture,  and  afterwards  there  is  a  divorce 
cauta  pr^eeofUractut,  the  husband  shall  have  the  emblements;  but  if  a 
lease  be  made  to  one  till  he  doth  waste,  and  he  sows  the  land,  and  then 
does  waste,  he  shall  notiiavethe  emblements.  S.  C.  [Cro.  Eliz.  460.  Moori, 
394.  Goldsb.  189.] 


In  trespass  by  Oland  against  Burdwick,  which  begfin  in  the 
King's  Bench,  Hil.  37  £1.  Rot.  924.  on  a  special  verdict,  the 
case  was  such ;  a  woman  copyholder  of  certain  land,  durante 
viduitate  sud^  according  to  the  custom  of  the  manor,  sowed  the 
land,  and  before  severance  of  the  emblements  took  husband. 
And  whether  the  husband  or  the  lord  of  the  manor  should  have 
the  emblements  was  the  question.    And  it  was  adjudged  that 


(a)iRoU.7td.^^^  (a)  lord  should  have  tne  emblements;  for  although  at  the 
sbsta['c^    although  her  estate  determined  by  limitation,  and  not  by  condi- 


».  Lit.A6.b.    time  of  the  sowing,  the  estate  of  the  wife  was  incertain,  and 


Dig.BieDs.o.f!  tion,  either  in  fact  (as  in  case  of  re-entry)  or  in  law  (as  forfei- 
ture) yet  because  it  determined  by  the  act  of  the  lessee  ber 
self)  therefore  the  lord  shall  have  the  emblements,  and  not  the 
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oland's  cask. 
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husband :  so  if  a  woman  seised  of  land  durante  viduitate  sua, 
makes  a  lease  for  years,  and  the  lessee  sows  the  land,  and  after- 
wards the  woman  who  made  the  lease  takes  husband,  the  lessee 
shall  not  have  the  emblements;  for  although  his  estate  is 
determined  by  the  act  of  a  stranger,  yet  he  shall  not  be  (as  to 
the  first  lessor)  in  a  better  condition  than  his  lessor  was  (a).  It 
is  commonly  held  in  our  books,  that  if  a  man  leases  land  at  will, 
and  afterwards  the  lessee  sows  the  land,  and  afterward?  the  (a) 
will  is  determined,  that  the  lessee  shall  hate  the  emblements ; 
but  it  was  agreed  that  if  the  lessee  {b)  himself  determines  the 
will  before  the  severance  of  the  corn,  he  shall  not  have  the 
emblements,  because  he  has  determined  his  interest  by  his 
own  act. 

*If  a  man  makes  a  lease  at  will,  and  the  lessor  is  (c)outlawed, 
by  which  the  will  is  determined,  the  King  shall  have  the  profits; 
yet  the  lessee  at  will  shall  have  the  corn  which  was  sowed :  but 
if  the  lessee  at  will  be  {d)  outlawed,  by  which  the  will  is  deter- 
mined, yet  the  king  shall  have  the  emblements.  Vide  9  H.  6. 
'20,  21.  But  it  was  held,  if  a  lease  be  made  to  husband  and 
Wife  during  the  coverture,  and  the  husband  sows  the  land,  and 
afterwards  they  are  {e)  divorced  causa pracontractusy  the  husband 
shall  have  the  emblements,  and  not  the  lessor;  for  although  the 
suit  is  the  act  of  the  part}',  yet  the  sentence  which  dissolves  the 
marriage  is  the  judgment  of  the  law,  4*  judicium  redditur  in 
invitum ;  and  therefore  the  husband  in  such  case  shall  have  the 
emblements;  but  if  a  lease  be  made  to  one  until  he  doth  {^f) 
waste,  and  he  sows  the  land,  and  afterwards  doth  waste,  he  shall 
not  have  the  emblements,  causa  qua  supra. 


Ooldsb.  189. 


(a)  Cr.  El.  461. 

(6)Gold8b.l90. 

1  Roll.  726. 
Cr.  El.  261. 
Co.  Lit  55.  b. 

[•I16b.  ] 

(c)3Keb.l66. 
907.  Oold»b. 
109.  lRolI.861. 
t  Roll.  807. 
(d)l  Roll.  861. 

2  Roll.  807. 


(0Oold»b.l90. 
Moor  395.  1 
Roll.  7S6.  Cr. 
£1.  461. 


(/)  1  Rol.  796. 
Cr.  El.  461.  7 
Ed.  3.  66,  67. 


(a}  In  1  RoUe's  Ab.  727.  Emblem.  10.  it 
IB  laid  down  that  the  lessee  shall  have  the 
^fljblemeots^  for.  her  act  shall  not  prejudice  a 
third  person;  and  Oland  v.  Burdunck,  Cro.Eliz. 
460.  is  cited,  in  which  case  it  appears  that  the 
law  wdt  so  laid  down  bv  Clench,  and  assented 
to  by  Popham;  the  Uw  as  laid  down  by 
RoUe  is  adopted  by  Blackstone  in  his  Com- 
nentaries,  vol.  2.  p.  194.;  tipd  vide  Balwer  v. 
Balwer^  2  B.  &  A.  470.  in  which  case  it  was 
decided  that  a  parson  who  resigns  his  living  is 
not  entitled  to  emblements.  And  per  Abbot, 
C.  J.y  **  the  general  rule  of  law  applicable  to 
«  cases  of  tms  description  is,  that  where  a 


**  tenant  of  land  has  an  uncertain  interest, 
^  which  is  determined  either  bv  the  act  of 
^  God  or  the  act  of  another,  there  he  shall 
**  have  the  emblements;  but  that  is  not  so 
**  where  the  tenancy  is  determined  by  his  own 
^  act.  As  where  the  lessee  surrenders,  or  a 
''  woman  who  is  tenant  durante  viduiUUe  inar- 
**  lies,  or  the  estate  determines  by  forfeiture, 
**  condition  broken,  Sec  In  all  these  cases 
^  they  are  not  entitled  to  emblements. 
**  The  lessee  of  the  glebe  of  a  parson  who  re- 
**  signs  is  in  a  different  situation,  for  his 
**  tenancy  being  determined  by  the  act  of 
"  another  he  wul  be  entitled  to  emblements.'* 


■  I ' ' 


■  I  • 
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P  I  N  N  E  L^S     CASE. 

Trin.  44  Eliz.   Rot.  501. 


In  the  Common  Pleas. 


PiHiiBL  Payment  of  a  less  turn  on  the  day  in  satisfaction  of  a  greater,  cannot  be  ssf 

^^^  ^'  satisfaction  for  the  whole.    The  ^  of  a  horse,  hawk,  robe,  &c.  in  satis- 

Part  V.-117  a.        faction,  b  good. 

Payment  of  part  before  the  day,  and  acceptance,  may  be  in  satis&ction  of 

the  whole ;  so  payment  of  part  at  a  difierent  place. 

The  payment  of  part  ought  to  be  pleaded  to  be  paid  in  full  satisfaction :  it 

is  not  sufficient  to  aver  that  it  was  accepted  in  fiill  satisfaction. 

The  manner  of  the  tender,  and  of  the  payment,  shall  be  directed  by  him 

who  made  them,  not  by  him  who  accepts. 

*  An  acknowledgment  of  satisfaction  by  deed,  is  a  good  bar,  without  any 
'  thing  received.*  S.  C.  Moor,  677. 


See  s  Cases  In  PiNNEL  brought  an  action  of  debt  on  a  bond  against  Cole,  of 
LSSsm!^  16/.  for  payment  of  8/.  105.  the  lllh  day  of  Nov.  1600.     The 

defendant  pleaded,  that  he  at  the  instance  of  the  plaintiff,  before 

the  said  day,  sciL  I  Octob.  anno  44.  apud  fV.  solvit  querenti  5L 

(«)  BocL  pi.      2s.  2d.  quas  quidem  6L  2s.  2d.  the  plaintiff  {a)  accepted  in  full 

267.  BacAb.    satisfaction  of  the  8/.  lOs.    And  it  was  resolved  by  the  whole 

SatA.'  court,  that  payment  of  a  lesser  sum  on  the  day  in  satisfaction  of 

a  greater,  cannot  be  any  satisfaction  for  the  whole,  because  it 
(6)  Perk.  sect,  appears  to  the  judges  that  by  no  possibility  (6),  a  lesser  sum 
fit*  b^'  ^^  ^^°  ^  *  satisfaction  to  the  plaintiff  for  a  greater  sum  (a)  :  but 
(c)  9  Co.  79.  a.  the  gift  of  a  horse  (c),  hawk,  or  robe,  &c.  in  satisfaction  is  good. 

Per)c.  sect.  749. 

Co.  Lit.  S12.  b.  Yelv.  11. 1  Balstr.  66.  Cr.  £1. 46. 193.  Cr.  Jac.  S54. 

(a)  So  acceptance  of  a  security  for  a  lesser  '  Althotuh  if  a  creditor  simply  agree  to  ae- 

sum  cannot  be  pleaded  in  sadsmction  of  a  cept  less  from  his  debtor  than  his  just  demand, 

similar  security  for  a  greater.    Cumber  v.  that  will  not  Innd  him ;  yet  if  upon  the  faith 

Wane,  I  Stranse,  496.  and  per  Lord  EUen-  ofsuch  an  agreement,  a  third  person  is  induced 

borough,    FU^    ▼.  SuUon^    8  East,    SSS.;  to  become  surety  for  any  part  of  the  debts,  on 

M  tiiough  that  case  was  said  by  me  in  argu-  the  ground  that  the  party  will  be  thereby  dis- 

**  ment,  in  HetMcoie  v.  CrookshankSf  to  have  charged  of  the  remainder  of  hb  debts,  and 

^  been  demed  to  be  law,  and  in  confinnation  still  more  when  other  creditors  have  been  in- 

**  ofthatBir.  Justice  Buller  afterwards  referred  duced  by  the  agreement  to  relinquish  their 

**  to  a  case^  yet  I  cannot  find  any  case  of  that  further  demands,  upon  the  same  supposition 

**  sort,  and  none  has  now  been  referred  to :  on  such  agreement  will  be  binding.    Stemham  y. 

**  the  contrary,  the  decision  in  Cumber  v.  Magnes^  1 1  East,  394. ;  and  vid.  Com.  Dig. 

**  WoH^  is  directly  supported  by  the  authority  Accord.  Bac  Ab,  Accord  and  Satisfaction. 

**  of  PkmeiPs  caae^  wnich  never  appears  to  Note  (c^  Barber  y.  Fox,  2  Saund.  137.  e. 

^  have  beoQ  questioned,**  5th  edition. 
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For  it  shall  be  intended  that  a  horRe,  hawk,  or  robe^  &c«  might 
be  more  beneficial  to  the  plaintiff  than  the  money,  in  respect  of 
some  circumstance,  or  otherwise  the  plaintiff  would  not  have 
accepted  of  it  in  satisfaction.     But  when  the  whole  sum  is  due, 
by  no  intendment  the  acceptance  of  {a)  parcel  can  be  a  satisfac-  (^)  ^*  ^i^- 
tion  to  the  plaintiff:  but  in  the  case  at  bar  it  was  resolved,  that  Yelv.ii! Perk 
the  payment  and  acceptance  of  parcel  before  the  (b)  day  in  satis-  sect. 749.  Dail! 
faction  of  the  whole,  would  be  a  good  satisfaction  in  regard  of  ^'PVis-Moor 
circumstance  of  time;  for  peradventure  parcel  of  it  before  the  (bJMwren^ 
day  would  be  more  beneficial  to  him  than  the  whole  at  the  day,  Co.  Lit  212.  b. 
and  the  value  of  the  satisfaction  is  not  material :  so  if  I  am  bound  9\'3^'  ^^' 
in  20/.  to  pay  you  10/.  at  Westminster  (c)  and  you  request  me  Cr.  EK^ao/.^* 
to  pay  you  51.  at  the  day  at  York,  and  you  will  accept  it  in  full  Co.  Lit.2if.  b. 
satisfaction  of  the  whole  10/.  it  is  a  good  satisfaction  *for  the  [  *  117  U  ]- 
whole :  for  the  expences  to  pay  it  at  York,  is  sufficient  satisfac-  ^  Mod,  B6. 
tion  :  but  in  this  case  the  plaintiff  had  judgment  for  the  insuffi- 
cient pleading ;  for  he  did  not  plead  that  he  had  paid  the  5/.  25. 2<2. 
in  full  (rf)  satisfaction  (as  by  the  law  he  ought)  but  pleaded  the  W  9  Co.  80.b. 
payment  of  part  generally;  and  that  the  plaintiff  (^)  accepted  it  yinnc^.76. ' 
in  full  satisfaction  (b).    And  always  the  manner  of  the  tender  Style  263.* 
and  of  the  payment  shall  be  directed  {/)  by  him  who  made  the  Igl^^ra^io^ 
tender  or  payment,  and  not  by  him  who  accepts  it  (c).     And  style  263.*     * 
for  this  cause  judgment  was  given  for  the  plaintiff.  (/)Cr.  El.  68. 

See  reader  (g)  26  H.  6.  Barre  37.  in  debt  on  a  bond  of  161.  l^^^^l^l^' 
the  defendant  pleaded,  that  one  F.  was  bound  by  the  said  deed  (^)9  (^.rg.b! 
with  him,  and  each  in  the  whole,  and  that  the  plaintiff  had  made  Dall.49.  pLi3. 
an  acquittance  to  F.  bearing  date  before  the  obligation,  and 
delivered  after,  by  which  acquittance  he  did  acknowledge  him- 
self to  be  paid  20s.  in  full  satisfaction  of  the  10/.     And  it  was 
adjudged  a  good  bar ;  for  if  a  man  acknowledges  himself  to  be  rA)Doct.pl.267. 
satisfied  by  (A)  deed,   it  is  a  good  bar,  without  any  thing  re-  fco.Lit.2i«.b. 
ceived.     Vide  12  R.  2.  Barre  243.  26  H.  6.  Barre  37.  and  SSlvlr.^!^' 

10  H.  7»  &C.  acc.5Ea8t232. 


(b)  That  the  sum  must  be  pleaded  to  have  a  general  payment,  and  no  appropriation  made 
been  given  in  full  satisfaction,  vid.  Frederick  at  the  time  of  such  payment  by  the  debtor, 
▼.  Gotfright,  Carth.  237.;  and  also  to  have  the  creditor  may  apply  such  payment  to  which 
been  accepted  in  fiill  satisfiu^ion,  vid.  Drake  account  he  pleases ;  but  where  payment^  are 
v.  MiicheUt  3  East,  ^56.^  and  vid.  post.  Pevioe't  made  upon  one  entire  account  such  payments 
case^  9  Co.  80  b.  Francis  v.  Cry  well,  5  Dam.  are  to  be  considered  as  payments  in  discharge 
and  Aid.  886.  of  the  earlier  items.    ClayUni^s  cate,  1  Menv. 

(c)  Where  there  are  distinct  accounts  and  605.  Bodenham  v.  Purchat,  3  B^m.  &  Ald«39. 
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E  D  R  I  CH'S    CASE. 

Pasch.  1  Jacobi  1. 
In  the  Common  Pleas. 


Sdrich  a.  8SI8SD  in  fee  of  land,  devised  a  rent  to  B.  for  the  life  of  C,  with  clause  of 

^        **  distress,  and  died.    The  heir  leased  the  land  to  D.  for  life,  the  remainder 

Piu^l  v'>118  a.        in  fee  to  E.    D.  died,  and  afVerwards  C.  died.    B.  the  tenant  pur  autre  vie 

of  the  rent  may,  by  38  H.  8.  c.  37.  distrain  him  on  the  remainder  for  the 

arrears  incurred  in  the  life  of  D. 


Between  Edrich  and  Smith  in  replevin,  a  cose  was  adjudged  on 
10  Co.  68.  a.      the  last  clause  of  the  stat  of  32  H.  8.  c.  37.  and  the  case  was 
Co!'uti62!b.  ^^^^ '  ^*  seised  in  lee  of  land  held  in  socage,  by  his  will  in  writ- 
ing devised  a  rent,  with  clause  of  distress  to  B.  for  the  life  of 
C.  and  died.    The  heir  leased  the  land  charged  for  life  to  D. 
the  remainder  to  E.  in  fee,  the  rent  is  behind  for  divers  years  in 
the  life  of  D.    D.  died,  and  afterwards  C.  died.  B.  distrained  him 
t  Saand.  163.    in  the  remainder  for  all  the  arrearages  incurred  in  the  life  of  D. 
1  Leon.  302.      ^jjd  whether  he  should  be  charged  in  this  case  for  all  the  ar- 
rearages by  the  said  act,  was  the  question.   The  branch  of  which 
act  as  to  this  purpose  consists  on  two  parts ;  by  the  first,  action 
of  debt  is  given  to  the  tenant  pur  autre  rf>,  after  the  death  of 
cestuy  que  vie^  against  the  tenant  in  demesne  (who  ought  to  have 
paid  it  when  it  was  first  due),  his  executors  or  administrators. 
The  second  is,  <<  And  also  shall  distrain  for  the  same  arrearages 
**  upon  such  lands  and  tenements  out  of  which  the  said  rents  or 
*^  fee-farms  were  issuing,  in  such  like  manner  and  form  as  he 
*^  might  or  ought  to  have  done,  licesiuy  que  vie  had  been  alive." 
And  it  was  objected,  that  by  a  former  part  of  the  act,  which  gave 
distress  to  executors  of  tenant  for  life,  there  the  distress  is  given 
4  Co.  50.  against  him  in  whose  time  the  arrearages  incurred  due,  and  all 

others  claiming  the  laud  only  **  by  or  from  the  said  tenant,  by 
<^  purchase,  gift,  or  descent,"  in  the  same  manner  as  the  tenant 
for  life  might  have  done ;  so  that  by  this  branch,  he  in  the  re- 
version or  remainder  shall  not  be  charged  for  the  arrearages  in- 
curred in  the  life  of  tenant  for  life,  for  lie  in  the  reversion  or  re- 
mainder doth  not  claim  by  or  from  him :  and  in  this  same  case 
at  bar  the  action  of  debt  by  the  first  part  of  the  said  branch  is 
C  118  b.  ]  given  only  ^against  the  tenant  who  ought  to  have  paid  it,  his  ex- 
ecutors or  administrators,  and  not  against  him  in  remainder,  &c. 
And  in  that  it  was  said,  the  statute  has  great  reason,  for  other- 
wise he  in  reversion  or  remainder  would  not  only  be  charged  by 
the  statute  for  the  arrearages  (if  any  should  be)  which  incur  in 
their  own  time,  but  also  for  the  arrearages  incurred  in  the  life 
of  the  tenant  for  life,  where,  in  the  one  case  or  the  other,  he  in 
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reversion  or  remainder  was  not  charged  by  the  common  law,  and  ^;  ^^^^^Z^'-  ^* 
the  tenant  for  life  may  leave  all  the  rent  for  his  time  unpaid,  and  gj^Jjj"  lY^j^ 
by  that  means  charge  him  in  reversion  or  remainder  for  all ;  and  Hard.  34?. 
the  grantee  in  this  case  may  have  his  remedy  against  the  ex-  qwI"  ffrjis 
ecutors  of  the  tenant  for  life:  but  it  was  resolved  and  adjudged,   ioco.'»6.  a. 
that  he  in  remainder  in  this  case,  by  the  last  part  of  the  said  Wi1iK.Max.24, 
branch  should  be  charged.     And  the  judges  said  they  ought  not  f^'^js'^^^^' 
to  make  any  construction  against  the  express  letter  of  the  statute ;  March.  .37. 
for  nothing  can  so  express  the  meaning  of  the  makers  of  the  act, 
ns  their  own  direct  wordsr,  for  index  animi  sermo.     And  it  would 
be  dangerous  to  give  scope  to  make  a  construction  in  any  case 
against  the  express  words,  when  the  meaning  of  the  makers  doth 
not  appear  to  the  contrary,  and  when  no  inconvenience  will 
tliereupon  follow ;  and  therefore  in  such  cases  a  verbis  legis  non 
est  recedcndum.     And  the  several  inditing  and  penning  of  the 
former  part  concerning  distress  given  to  executors,  and  of  this 
branch,  doth  argue  that  the  makers  did  intend  a  difference  of 
the  purviews  and  remedies,  or  otherwise  they  would  have  fol- 
lowed the  same  words.     And  in  the  principal  case  all  the  land 
was  charged  with  the  rent,  and  the  heir  held  all  his  estate  charged 
with  it;  and  when  he  made  the  lease  for  life,  the  remainder  in 
fee,  he  in  remainder  was  chargeable,  and  in  this  case  might  have 
been  distrained  by  the  common  law  for  the  arrearages  ;  but  by 
the  act  of  God  by  the  death  of  C.  D.  was  prevented ;  which  pre- 
vention, the  said  last  part  of  the  said  branch  has  supplied  and 
remedied  in  this  case,  giving  the  grantee  power  to  distrain,  as  if 
cestuy  que  vie  had  been  alive.     And  according  to  this  resolution 
judgment  was  entered. 


WHELPD  ALE'S    CASE. 


Trin.  2.  Jac.  1°- 
In  the  Kings   Bench. 


1.  Wherf  two  arc  jointly  bound  in  a  bond,  neither  can  tay,  that  the  bond  is  Whelpdalis 
not  his  deed,  but  may  plead  in  abatement  the  non-joinder  of  his  co-obligor.  \]r„-i^„4, « 

2.  In  all  cases  where  the  bond  is  voidable,  and  so  remains  at  the  time  of  p^rt  V.*119a. 
tlic  pleading,  as  in  the  case  of  infancy  and  duress,  the  obligee  cannot  plead 

non  ett  factum^ 

3.  Where  a  bond  or  other  writing  is  by  Act  of  Parliament  enacted  to  be 
void,  the  obligor  cannot  plead  non  est  factum^  but  must  plead  specially. 
Where  the  deed  was  once  the  party's  deed,  but  before  action  brought  be- 
comes no  deed,  either  by  rasure  or  alteration,  &c«  the  defendant  may  plead 
non  cH  factum, 

VOL.   III.  B 
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*  An  action  of  waste  is  not  maintainable,  where  the  lessee  repairs  before 
action  brought;  yet,  the  defendant  ought  to  plead  the  special  matter.* 

*  If  the  obligee,  or  the  husband  of  a  feme  covert  obligee  disagree  to  the 
bond,  the  obligor  may  plead  non  est  factum,* 


In  debt  by  Whelpdale  against  Whelpdale,  which  began  Hil. 
45  Eliz.  Rot.  1303.  The  plaintiff  declared  on  a  bill  obligatory 
made  by  the  defendant  to  the  plaintiff ;  the  defendant  pleaded, 
non  est  factum ;  and  the  jury  found  that  the  bill  was  a  joint  bill 
made  by  the  defendant  and  another  to  the  plaintiff;  and  if  on 
the  matter  the  bill  mentioned  in  the  declaration  be  the  deed  of 
the  defendant,  the  jurors  prayed  the  advice  of  the  court  And 
it  was  adjudged  that  the  plaintiff  should  recover.  And^in  this 
case  four  pomts  were  resolved : 
?*-^®."f°'  ^'  When  two  men  are  jointly  bound  in  a  bond,    although 

co-obUgor  can-  neither  of  them  is  bound  by  himself,  yet  neither  of  them  can 
not  be  taken  say,  that  the  bond  is  (a). not  his  deed,  for  he  has  sealed  and  de- 
advanuge  of  Jivered  it,  and  each  of  ihem  is  bound  in  the  whole.  And  there- 
of non  est  fac-  ^^^^  if  ^^y  ^^^  ho\!cL  sued,  and  one  appears,  and  the  other 
tum,  but  mnst  makes  default,  and  by  process  of  law  is  (i)  outlawed,  he  who 
*'k.  t'**^^?  *"    appears  shall  be  charged  with  the  whole,  as  appears  in  40  E.  3. 

36.  41  E.  3.  3.     But  in  the  case  at  bar,  he  might  have  pleaded 
in  {c\  abatement  of  the  writ,  but  cannot  plead  non  est  factum  (a). 

2.  When  the  2.  It  was  resolved,  that  in  all  cases  when  the  deed  is  voidable, 
deed  is  void-  n^  J  gQ  remains  at  the  time  of  the  pleading  (as  if  (d)  an  infant 
time  of  plead-  ^eals  and  delivers  a  deed,  or  a  man  of  full  age  by  (^)  duress)  in 
ing,  the  deed     these  and  the  like  cases,  the  obligor  cannot  pie^d  non  est  factum^ 

"d"b  ^^  *^°1*^'  ^^^  ^'  ^^  ^^^  A^^Oi  at  the  time  of  the  action  brought,  and  ought 
pleading.  to  be  avoided  by  special  pleading,  with  conclusion  of  judgment, 

si  actio,  1  H.  ?•  15.  a>  b. 

3.  A^ecd  void  3.  When  a  bond  or  other  writing  is  by  an  act  of  Parliament 
liame^nt^must'^  enacted  to  be  Void,  the  party  who  is  bound  cannot  plead  non  est 
he  avoided  by  factum^  (f)  but  in  construction  of  law  the  deed  is  to  be  avoided 
*  'rf^^^h  ^*^"*  ^y  ^^^  party  who  is  bound  by  it,  by  pleading  the si^ecial  matter, 
est  foctumf  *^"  taking  advantage  of  the  act  of  Parliament;  for  although  the  act 

makes  the  bond  or  other  writing  void,  yet  thereto  the  law  doth 
(o)«  Roll. 709.  tacitly  require  order  and  manner,  which  the  obligor  ought  to 
€0.  Lit. 283. a.  follow:  as if  a  bond  be  made  to  a  sheriff  against  the  statute 
,[  •  1 19  b.  ]  *of  23  (g)  H.  6.  cap.  10.  or  to  one  against  the  stat.  of  13  Eliz. 
T\«^f^*^^!iiQ  cap.  8.  of  usurV}  in  these  and  other  like  cases  the  obllfi^or  ouffht 
Doct.pl.  260.    to  plead  the  special  matter,  with   conclusion   ot  judgment,  if 

Sav.  92.  1  Sid. 

420.  (6)  1  Joues  442.  (c)  1  Sand.  291.  Doct.  pi.  260.  1  Sid.  420.  Co.  Lit.  283.  a.  28  H.  6.  3.  a.  Cr. 
El.  494.  544.  1  Ven.  34.  Lntw.  695,  696.  (d)  Plovi^d.  66.  b.  35  H.  6.  18.  a.  Moor  43.  2  Inst.  483. 
Doct.  pi.  259.  14  R.  8.  2S.  a.  1  H.  7.  15.  b.  (e)  14  H.  8.  28.  a.  1  H.  7.  15.  b.  2  Inst.  483. 
(/)  Doctrin.  pi.  259, 260.  262.  Hob.  72. 14  H.  8.  FiUgib.  45.  3  Co.  59.  b.  Vin.  Ab.  Fails.  N.  a.  2. 
(jfT)  Hob.  166.  3  Co.  59.  b.  Br.  Don  est  fact.  14. 7  E.  4.  5.  b.  Style  234.  Plowd.  66.  b.  Doct.  pi.  263. 
1  Vent.  85.  2  Sand.  155. 

(a)  In  all  cases  of  a  joint  obligation  or  deed,  or  any  other  pleading  of  the  plaintiff  that 
or  a  joint  contract  in  writing,  or  by  parol,  if  another  jointly  sealed  the  bond  with  the  de- 
one  only  be  sued  he  must  plead  the  matter  in  fendant,  and  that  both  arc  still  living;  vid. 
abatement,  and  cannot  take  advantage  of  it  SerjeantWilliams'snotc4.toCa^i/v.  Fat^Aafi, 
afterwards  upon  any  other  plea,  or  in  arrest  of  1  Saund.  291  b.  and  Bichards  v.  Heather ,  I 
judement,  or  give  it  in  evidence,  unless,  in-  Bam*  &  Aid.  35. 
dew,  it  appear  on  the  face  of  the  declaration. 
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action;  and  not  to  plead  non  est  fadumy  andlherewith  agrees 
7(fl)  E.  4.  5.  b.  7.  E.  6.     Dr.  non  est  factum    14.   against  the 
opinion  of  Montague,  Plow.  Comm.  in  Dive  and  Manninghani's  tTnJer  noneit 
case.     In  all  cases  when  the  bond  was  (/;)  once  his  deed,  and  gare*"dj[tlon 
afterwards  before  the  action  brought  liecomes  no  deed,  either  or  other  alter- 
by  rasure,  or  addition,  or  other  alteration  of  the  deed,  or  break-  *^'°"  *"*y  ^^ 
ing  off  the  seal;  in  this  case,  although  it  was  once  a  deed,  yet   ^^ 
the  defendant  may  safely  plead  non  estfcictum^  for  without  ques-  (  \nn^  50  k 
tion  at  the  time  of  the  plea,  which  is  in  the  present  tense,  it  was  Br.non  est  fact! 
not  his  deed,  36  H.  8.  Dyer  59.     In  an  action  of  debt  on  a  bond   i*- 10  Co.  100. 
against  Haywood,  the  defendant   pleaded  non  est  factum^  and   piow'^a.^b  6b* 
before  the  day  of  appearance  of  the  inqnest  {c\  rats  did  eat  the   a.  b.  byerito! 
label  by  which  the  seal  was  fixed,  by  the  negligence  of  the  clerk  Rj»  9* 
in  whose  custody  it  was  (b),  the  justices  charged  the  jury,  that  Savln.Dall.^. 
if  they  should  find  that  it  was  the  deed  of  the  defendant  at  the  pi.  si.  io5.  pi. 
time  of  the  plea  pleaded  that  they  should  give  a  special  verdict,  ^a^iP^c^\\ 
and  so  they  did :  but  if  one  commits  waste,  and  before  any  t^o!  6^.  800.* 
action  brought,  the  lessee   repairs,  and  afterwards  the  lessor  Ow.R.sBal8t. 
brings  an  action  of  (rf)  waste,  there  the  action  is  not  maintain-  *f^'  ^|5f  ^ J|' 
able,  because  the  jurors  ought  to  view  the  waste  :  but  the  de-   mooV  so. 
fendant  in  the  same  case  ought  to  plead  the  special  matter,  and  (c)  Doct.pLS6t. 
cannot  plead  that  he  did  no  waste,  for  the  entry  is  in  the  pre-  J  Buufi*?*^* 
terperfect  tense,  soil,  quod  non  fecit  vastum ;  and  tnerewith  agrees  Dy.  59.'  pi,  it,. 
10  Eliz.  Dyer  276.  and  so  a  good  diversity;  and  the  quere  2  Mar.   ^3. 
Dyer  (e)  112.  well  resolved. 

And  if  a  bond  be  delivered  to  another,  to  the  {/)  use  of  the  I^*^©  obligee 
obligee,  and  it  is  tendered  to  him,  and  he  refuses  it,  now  the  bond^*del?ver- 
delivery  has  lost  its  force,  and  the  obligee  can  never  after  agree  ed  to  another 
to  it;  and  therefore  the  obligor  may  say  it  is  not  his  deed,  forW8u»e;or 
against  the  opinion  in  1  Eliz.  Dyer  167.  So  if  a  bond  be  made  disagrees  to*a 
to  a  feme  covert,  and  the  husband  disagrees  to  it,  the  obligor  bond  made  to 
may  plead  no»  est  factum^  for  by  the  refusal,  the  bond  lost  its  hit  wife,  non 

force,  and  became  no  deed.     And  so  the  disagreeing  opinions- a  good  plea. 

in  14  H.  8.  28.  a.  Dive  and  Manningham's  case  66.  1  H.  7* 

15  a.  b.  1   Eliz.  Dyer  (g)  167-  a.  and  other  books  are  well  re-  t^\c^  li*  5- 

COnciled  (c).  a.  *283.Doct.pl! 

l99.Dy.«76.pl. 
51. «  Roll.  682.  Com.  Dig.  PI.  30.  15.  (e)  Dyer  112.  pi.  50.  Doct.  pi.  260.  (/)  3  Co.  «6.  b.  Doct. 
pi.  260,  S61.  Cr.  V\,  54. 1  And.  4.  Dy.  167.  pi.  14, 15,  &c.  2  Leon.  100.  111.  N.  Benl.  75.  pi.  U7. 
1  Salk.  307.   (^)  Dyer  167.  pi,  14, 15,  &c. 


(b)  Such  an  accident  would  not  now  be  held  ^  by  the  express  provisions  of  the  statute  law, 
to  vacate  a  deed;  vid.  post,  note,  Pijgo//'<  covfy  ''must  be  specially  pleaded,  and  such  plea 
1 1  Co.  26  b.  *'  ought  to  conclude  with,  *■  and  so  the  said  deed 

(c)  There  is  much  inconsistency  in  some  '*  is  void,'  and  not  with  et  tic  non  est  factum  ; 
recent  cases  as  to  what  may  or  may  not  be  **  except  in  these  cases  where  by  craving  oyer, 
given  in  evidence  under  the  plea  of  non  at  "  or  by  the  plaintiff's  pleadings,  the  exception 
factum.    The  object  of  this  note  is  to  attempt  **  to  the  deed  appears  fiilly  upon  the  record, 

to  establish  the  following  as  the  correct  rule  "  in  which  case  the  defendant  may  demur,  or 

of  law  upon  this  subject.    '*  Whatever  tends  "  after  non  est  factum  pleaded  may  move  in 

'*  to  shew   an  invalid   or  defective    execu-  **  arrest  of  judgment."    Thus  it  may  be  shewn 

*'  tion  of  a  deed  at  the  time  of  plea  plead-  under  non  est  factum  that  the  bond  was  deliver- 

**  ed,  may  be  given  in  evidence  under  the  ed  as  an  escrow  to  a  third  person,  for  the  de- 

**  plea  of  non  est  factum :  but  whatever  im-  livery,  which  is  part  of  the  execution,  u  im« 

**  peaches  the  deed  by  reason  of  the  matter  peached ;  so  it  may  be  shewn  that  it  was 

**  or    consideration    thereof,    whether    such  obtained  by  fraud,  or  that  the  obligor  was  a 

^  matter  or  cosideration  renders  the  deed  feme  covert;    Com.  Dig.  Pleader,  S  w.  18.; 

^  void  by  the  policy  of  the  common  law,  or  or  that  the  deed  was  mSdo  by  a  lunatic;  VatcM 
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V.  Bocn,  Strange  1104.  or  that  the  obligor  1  Saund.  159.  Brook  in  his  Ab.Non  est  Factum 
was  made  to  execute  the  bond  while  drunk.  14.  says  expressly,  that  the  plea  must  conclude 
Bull.  N.  P.  172. ;  for  in  all  these  cases  it  is  and  so  the  obligation  is  void,  and  not  nonest 
clearly  not  the  matter  or  consideration  of  the  factum  where  the  obligation  is  taken  in  any 
deed  that  makes  it  void,  but  the  imperfection  other  way  than  that  prescribed  by  the  statut^ 
of  the  execution.  So  also  where  the  deed  is  and  vid.  Dyer  119.  b.  5  Co.  59  b.  Mr.  J. 
avoided  by  erasure,  alteration,  addition,  &c.  it  Dampier  in  the  same  case  observes,  "  if  the 
may  be  shewn  in  evidence  under  non  est/actum,  <<  bond  when  executed  was  void  ab  inUio  the  de- 
text  sup.  et  vid. Powell V,  Duff,  S Camp.  1 8 1 .  for  <<  fendant  may  say  mm  ett  factum  generally." 
the  objection  is  not  that  the  matter  or  the  con-  This  dictum  b  at  complete  variance  with 
sideration  of  the  deed  makes  it  void,  but  that  former  decisions  on  the  subject,  and  if  it  is  to 
the  party  never  executed  the  deed  produced  in  be  considered  as  law,  non  ett  factum  may  be 
evidence ;  nor  is  it  inconsistent  with  the  rule  pleaded  in  every  case  where  the  bond  is  taken 
suggested,  that  under  non  est  factum  advan-  contrary  to  the  provisions  of  the  stat.  23  H.  6. 
tage  may  be  taken  of  the  want  of  a  stamp,  for  for  all  such  bonds  are  utterly  void ;  so  also  in 
the  act  does  not  make  the  deed  void,  but  all  bonds  void  by  the  provisions  of  any  statute, 
merely  prevents  its  being  given  in  evidence,  as  in  cases  of  usury,  gaming,  &c.  such  plea 
and  so  no  execution  of  the  deed  declared  on  would  be  sufficient,  for  such  bonds  are  clearly 
can  be  proved;  so  also  if  the  plaintifif's  pro-  void,  ab  initio;  so  also  where  the  bonds  are 
fert  cannot  be  proved  as  stated.  Com.  Uig.  void  by  the  policy  of  the  common  law ;  but 
Pleader,  2  w.  18.  or  varies  from  the  declara-  it  has  been  almost  uniformly  held  that  the 
tion  either  by  a  mis-statement  or  on  account  of  matter  in  avoidance  of  the  bond  must  be 
a  covenant,  constituting  a  condition  precedent,  pleaded  specially  by  the  defendant,  unless, 
not  having  been  stated,  advantage  may  be  indeed,  such  matter  should  otherwise  appear 
taken  of  the  defect  under  non  est  factum,  on  the  record.  Colton  v.  Goodridge,  Harmer 
Howell  V.  Richards^  1 1  East,  655.  and  the  v.  Rowe,  ubi  sup.  Collins  v.  Blaniem,  2  Wils. 
authorities  cited  in  1  Chitt.  Pleading,  424.  552.  and  the  other  authorities  cited  supra. 
4th  edition;  for  the  deed  produced  must  be  With  respect  to  such  defences  arising  from 
taken  to  be  a  difierent  deed  from  that  declared  infancy  and  duress,  as  shew  that  the  deed  was 
upon,  and  therefore  there  is  no  proof  of  the  voidable,  they  are  usually  specially  pleaded, 
execution  of  this  latter.  But  where  a  bond  but  as  they  impeach  the  deed,  because  under 
is  given,  with  a  condition  in  restraint  of  matri-  such  circumstances,  the  party  is  not  bound  by 
mony,  or  where  the  bond  was  given  to  com-  the  execution,  and  not  because  the  matter  or 
pound  a  felony,  and  so  in  both  cases  void  at  consideration  of  the  deed  is  illegal  bv  the  law, 
common  law,  a  special  pica  is  necessary,  and  they  are  clearly  in  avoidance  of  the  execu- 
the  facts  cannot  be  given  in  evidence  under  tion,  and  therefore  such  a  plea  is  a  special  non 
a  plea  of  non  cttfacti^m,  Colton  v.  Goodridge,  eH  factum,  and,  perhaps,  according  to  Thomp- 
2  black.  Rep.  1108.  Harmer  y,  Wright,  S  son  and  Rock,  a  general  non  ^jZ/ac/um  would 
Stark.  N .  P.  55.  Harmer  v.  Rowe,  2  Chit,  now  be  sufficient,  but  this  seems  doubtful  for 
Rq).  534.  So  where  a  bond  is  void  by  statute  the  reason  assigned  in  the  text  supra,  2  Res. 
by  reason  of  usury,  gaming,  &c.  a  special  plea  With  respect  to  the  latter  part  of  the  rule 
is  necessary.  Lord  Bernard  v.  Satd,  1  Strange,  sucgested  above,  viz.  that  if  the  illegality 
498.  Com.  Dig.  Pleader,  2  w.  2G.  Serjeant  otherwise  appear  upon  the  pleadings,  it  need 
Williams's  note  1 ,  Ferral  v.  Shean,  1  Saund.  not  be  speciuly  pleaded,  the  note  of  Serjeant 
295.  a.  So  also  if  a  bail-bond  is  not  made  ac-  Williams  to  Ferral  v.  Shaen,  1  Saund.  295  a. 
cording  to  the  stat.  25  Hen.  6.  c.  9.  a  special  seems  to  prove  the  contrary ;  the  authorities 
plea  is  necessar)'.  Serjeant  Williams's  note  5,  cited  are  Dante  v.  Currer,  1  Sid.  285.  and  1 
Poitem  V.  Hanson,  2  Saund.  59.  Hawk.P.C.:  but  asit  is  observed  by  the  editors 
The  case  of  Thompson  v.  Rock,  4  M.  &  S.  of  the  edition  of  1824,  the  first  authority  does 
558.  is  at  variance  with  these  principles:  in  not  warrant  the  conclusion,  and  Hawkins  cites 
that  case  it  was  held  that  upon  a  plea  of  non  no  case  in  support  of  his  position :  on  principle 
est  factum  the  defendant  may  shew  at  the  trial  it  would  seem  quite  unnecessary  to  require  a 
that  the  bond  was  dated  and  executed  on  a  plea  which  would  be  merely  a  repetition  of 
day  subsequent  to  the  return  of  the  wriu  The  what  is  already  on  the  record,  and  which 
court  seems  to  have  decided  on  the  ground  therefore  can  give  no  additional  information 
that  a  plea,  shewing  these  facts,  must  have  to  the  court  Besides,  upon  what  principle 
concluded  with  et  sic  non  est  factum,  as  it  is  should  there  be  a  diffiu^nt  rule  as  applicable 
said  in  Hob.  166.;  and  inasmuch  as  a  special  to  the  stat.  H.  6.?  In  actions  upon  sheriff's 
non  at  factum  is  never  pleaded,  the  defendant  bonds,  if  the  matter  in  avoidance  be  shewn 
may  plead  non  est  factum  generally.  This,  in  the  declaration,  or  if  it  appear  on  craving 
it  b  submitted,  is  a  mistake ;  the  proper  con-  oyer  of  the  bond  and  condition,  the  defendant 
elusion  would  not  have  been  et  sic  non  esifao'  may  demur  or  move  in  arrest  of  judgment. 
turn,  but  would  have  been  as  in  the  precedent.  Samuel  v.  Evans,  2  T.  R.  575. 
PuUeiu  V.  Benson,  1  L.  Raym.  549.  et  scriptum  With  respect  to  the  conclusion  of  the  plea, 
Ubidf  S^c,  vacuum  et  nutans  effectus  in  lege  fust;  besides  the  authorities  cited  above,  the  resider 
vid.  also  the  same  manner  of  pleading.  Lawson  is  referred  to  the  judgment  of  Wilmot,  C.  J., 
V.  Uaddfick,  2  Vent.  257.    LentkaU  v.  Cooke,  in  CoUim  v.  BUmteme,  2  Wils.  B$2.  In  a  book 


long's   case.  2\:5 

of  great  Utility,  MnChht/s  Treatise  on  Plead-  an  authority   for  Mr.  Chitty's  position,  it  is 

in^,  vol.  1.  p.  434|  this  last  case  is  referred  to  quite  the  reverse ;  the  €•  J.,  in  delivering  the 

as  proving  that  what  makes  a  bond  void  by  the  judgment  of  the  court,  observes,  "  The  plea  is 

common  law  ab  initio,  may  be  given  in  evi-  "  rightly  pleaded  and  concludes  veiy  properly, 

dence  under  non  est  factum.    On  inspecting  '*  and  so  the  said  bond  is  void.     It  seems  to 

the  case,  it  appears  there  was  a  plea  of  non  est  *'  me  that  non  est  factum  could  not  have  been 

factum,  and  issue  thereon,  and  also  a  plea  stat-  "  properly  said  at  the  conclusion  of  this  plea 

ing  specially  the  matter  in  avoidance  of  the  *'  after  the  special  matter  before  alledged.  Non 

bond,  and  the  case  was  decided  upon  demurrer  "  est  factum  means  nothing  but  that  '  I  did 

to  this  speeial  plea.  So  far  from  the  case  being  **  not  seal  and  deliver  the  bond.' " 


L  O  N  G'S    CAS  E. 


Mich.  2  Jacobi. 


In  the  King's  Bench. 


To  an  indictment  for  murder  taken  before  the  coroner  of  the  Kberty  of  the  Kkx 
town  of  Cossam,  it  was  objected  that  it  was  alledged  in  the  indictment,  ^  *^'  .  . 
that  the  place  where  the  inquest  was  taken,  the  place  where  the  murder  p^rt  W-v^oa. 
was  committed,  &c.  were  averred  to  be  at  Cossam,  without  averring  that 
Cossam  was  within  the  liberty,  and  the  objection  was  over-ruled;  for  it 
shall  be  intended,  that  Cossam  is  within  the  liberty. 
In  bars  which  arc  to  defend  the  party,  and  excuse  himself,  certainty  to  a 
common  intent  is  sufficient.    In  indictments,  counts,  replications,  &c.  cer- 
tainty to  a  certain  intent,  in  general,  is  required :  but  certmnty  to  a  certain 
intent,  in  every  particular,  is  rejected  by  the  law. 

It  was  further  objected,  that  the  wound  was  alledged  to  have  been  given 
subter  mamiUam,  instead  of  mammiiiam,  and  the  objection  was  not  allowed. 
False  Latin  will  abate  an  original  writ,  but  it  will  not  quash  an  indictment, 
nor  abate  a  coynt :  nor  shall  judicial  writs,  or  a  fine  be  impeached  for  false 

Latin. 

Words  not  Latin,  nor  allowed  by  law  as  vocabula  artis,  if  in  a  point  material, 
make  the  indictment  insufficient,  as  murdredum  for  murdrum  ;  burgaritcr 
for  burglariicr,  felomter  forfelonice. 

In  describing  the  place  of  the  wound,  super  antcriorcm  partem  corjmris, 
is  certain  enough  and  sufficient :  so  super  caput,  super  faciem,  ^c.  is  suf- 
ficient. 
Another  objection  was  made,  that  vulnus  was  used  instead  of  plaga,  and 

over-ruled. 

Also,  exception  was  taken,  that  the  length  or  depth  of  the  wound  was  not 

shewed,  and  disallowed :  for  the  means  was  alledged,  by  discharging  a 

dagge  loaded  with  powder  and  ball,  and  the  wound  described  as  iotaliter 

penetrans  et  per  totum  corpus. 

Exception  was  also  taken,  that  the  said  word  penetrans  was  made  to  agree 

with  vulnus,  instead  of  being  made  to  refer  to  the  ball,  and  disallowed. 


i 


246  long's  case.  Part.  V.— IftO  a.— 120  b* 

Objection  was  also  taken  a^inst  the  indictment,  for  alledging,  et  in  et 
niper  tpsum  exoneravit,  dans,  &c,  instead  of  using  the  word  percussit,  and  the 
objection  was  held  to  be  fatal. 

In  all  indictments  of  murder,  or  manslaughter,  unless  in  case  of  poisoning, 
a  stroke  ought  to  be  alledged. 


Coroner's  in-  Wilts,  ss. — Inquisitio  indeniata  capta  apudCossam  iriCom.prird^, 
Sen'i^SaTk"^'  ^'  ^'^  Octobr\  anjio  regni  DomimB  Eli'z.  Dei  gratia  ArtglicPy  Fran- 
5«8.i()Co.i33.  cicOy  Sf  Hibernicc  Regime^  Jldei  dcfensoi^y  ^c,  tricesimo  sexto,  coram 
Fitzgih.  26S.  Willi elmo  Snclling  cor  on  at,  domince  Regince  infra  libcrtat.  diet. 
Rep.  Q.  A.  55.  ^Qjfjjfi^  Regin.  villce  snce  de  Cossam  prced^y  super  visum  corporis  H. 

Long  armig,  ibid,  existen,  mortui  per  sacrament,  1 2.  jurat,  exist. 
prcesentat\  quod  quidam  Henricus  Danvers  nuper  de  C.  in  com.  E. 
miles^  C.  D,  tiupa-  de  C.  prccd^  in  dicto  com.  E.  miles,  G.  L.  nuper 
de  Colkidge  in  com.  W.  yeoman,  8f  R.  P.  nuper  de  L.  in  diet.  com. 
W. yeoman,  8^c.  timorem  Dei  pee  oculis  suis  non  habentes,  sed  in* 
stigatione  diabolica  seducti,  quarto  die  Octobr^  anno  regni  diet, 
domin.  Regin.  nunc  tricesimo  sexto  sup'adict*,  inter  horas  unde^ 
cimam  et  duodecimam  ejusdem  diei,  apud  Cossam  prced!  in  diet.  com. 
Wilts,  vi  et  armis,  viz.  gladiis,  pugionibus,  armacudiis  Sf  tormenf, 
in  diet.  Henricum  Long,  in  pace  Dei  Sf  diet,  domin.  Regin.  adtunc 
codein  4.  die  Octobr^  anno  tricesimo  sexto  supradicf,  apud  Cossam 
prced.  existen*,  insult.  Jecerunt,  et  pradictus  H.  D.  quoddam  tor^ 
mentum  (vocat.  a  dagge^  ad  valeniiam  6s.  Sd.  cum  pulvere  S^  pellet, 
plumbeo,  Anglice  diet*,  charged  with  powder  and  a  bullet  of  lead, 
quod  idem  H.  D.  tunc,  viz.  diet,  quarto  die  Octobt^,  anno  tricesimo 
sexto  sup'ad^,  apud  Cossam  prced^,  in  manu  sua  dextra  habuit  Sf 
tenuit,  in  Sf  super  ipsum  H.  Long  adtunc  eod!  quarto  die  Octcif 
anno  tricesimo  sexto  suprad\  apud  Cossam  prad*  in  diet.  com.  Wilts, 
felon,  voluntar',  Sf  ex  malicid  sud  pracogitatd  exoneravit,  Anglice 
1  Bolstr.  fos.     did  discharge,  dans  eid.  H.  Long  adtunc  apud  Cossam  prcedH,  cum 

pellet,  plumbeo  prced^,  sic  extra  toiment.  prcedH,  per  ipstf  emisso, 
unum  vulnus  mortale,  in  Sf  super  anterior'  part*  corporis  ipsius  H. 
Long,  subter  sinistr'  mamilT  ipsius  H.  Long,  totalif  penetrans  in 
[  •  120  b.]  Sf  per  corp*  dicf  H.  Long:  deque  quid!  ^vulnae  mortali  idem  H. 
L.  adtunc  eod!  quarto  die  Octob.  anno  36.  suprad*,  apud  Cossam 
prad*  instanter  obiit.  Et  quod  prced.  C.  D.  miles,  G.  L.  Sfc.  diet, 
quarto  die  Octob.  anno  36.  supradief,  ac  inter  horas prced.  ejusdem 
quarti  diei,  apud  Cossam  prced*  in  diet.  com.  Wilts,  felonice,  4*  ex 
malitiis  suis  prcecogitat.  fuerunt  prcesentes,  abettantes,  procurantes, 
comfortantes,  Sf  manutenentes  diet.  H.  D.  adfelotiiam  Sf  murdrum 
prad*,  modo  Sf  form,  prced.  felonice  faciend.  Sf  peipetrand\  contra 
paeem  diet,  domin.  Regin.  nunc,  coron.  Sf  dignitat.  suas,  Et  sic 
jurator.prced^,  dicunt  super  sacrament,  suum  prcsd!  H.  D.  C.  D.  G. 
L.'SfC.  diet.  H.  L,  eodem  4  die  Octob.  anno  S6.  suprad!  apud  Cos- 
sam prced!  in  diet.  com.  Wilts,  felonice,  voluntarie,  Sf  ex  malitiis 
suis  prcecogitat. felonice  interfecerunt  Sf  murdraverunt,  contra  pacem 
diet.  dom.  Regin"  coron.  Sf  dignitat.  suas :  et  ulterius  Juratores 
prced.  dicunt  super  sacrament,  sunm  prced\  quod  immediate  post 
felon.  Sf  murdi-um  prced,  in  foj-md  prccd.  commiss.  iidem  H.  D.  C. 
Z).  G.  L.  S^c.  fuget'  Sf  se  retraxer.  pro  felonia  Sf  murdro  proed*. 
Ac  quod  ipsi,  aut  eorum  aliquis,  tempore  felonice  Sf  murdr.  prad  in 
formdprced.  commiss.nuUa  habuerurUbona  aut  catalla,  ten'^auttene" 
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menta,  ad  notitiamjui^  pi'(e(V,  In  aijus  ret  testimonium  tamjuratoi^ 
pried'i  quam  prcedC  cor(mator\  die  8^  amio  pritis  suprad\  aliernatim 
hnic  inquisitioni  sigilla  stia  apposucr\  Sf  quilibet  eatnim  apposuit. 

Upon  which  indictment  the  said  H.  D.  was  outhiwed,  and 
brought  a  writ  of  error,  and  divers  errors  were  assigned  in  the  tq  an  imlict- 
indictment :   1.  Because  in  t!)e  beginning  of  the  indictment  it  is  ment  for  mnr- 
alledged,  that  the  indictment  was  taken  before  W.  S.  coron,  domin.  f^^J^l^^^Q^Q, 
Regin,  infra  lihertat,  diet,  domin.  Regin,  villa  stue  de  Cossam  nei  ot*theli- 
^•^^,  super  visum  corporis ;  and  it  is  not  alledgeil  to  what  places  berty  of  the 

(a)  the  said  liberty  doth  extend,  nor  what  part,  or  nolhinff  of  !^)!l°j?C^'?^i. 

1  n  r^  1  •  I  •        1       iM  1         •     J     1  sara,  itwas  00- 

the  town  or  Cossam  be  withm  the  liberty;  and  so  it  doth  not  jecied  that  it 
appear  that  the  Coroner  had  jurisdiction  in  the  place  where  the  ^▼as  HlledRcd 

■  •■•  ,  .  *'  m  -m  *■  .1  in  the  inJict- 

inquisition  was  taken,  nor  where  the  murder  was  committed,  nor  ^^^j^  that  the 
where  the  dead  body  laid,  for  all  is  alledged  by  the  indictment  pL^ce  where 
to  be  at  Cossam ;  and  indictments  of  felony,  which  are  as  counts  theii»qoe»twa§ 

(b)  and  declarations  for  the  King  against  the  parties  for  their  place  wh^ere 
lives,  ought  to  have  certainty  expressed  in  the  record  of  the  in-  the  murder 
dictment,  and  shall  not  be  supplied  or  maintained  by  intendment  J^^'  ^mmit- 
or  argument.     For  if  the  counts  between  party  and  party  for  averred  to  be 
land  or  chattels  ought  to  have  two  things,  sail,  truth  and  cer-  at  Cossam, 
tainty,  as  it  is  held  in  Plowd.  Coram.  84.  a.  &  202.  b.  5  E.  4..  21.  Jl^n^^^^^cJ^ 
in  Debt,  3  H.  6.  1.  in  Forcible  Entry,  38  H.  6.  35.  9  H.  6.  18.  samwaswithtn 
because  the  counts  are  the  foundations  of  the  suits,  to  which  the  the  liberty, 
party  shall  answer,  and  on  which  the  Judges  shall  adjudge;  a  tionwLover^-" 

Jbrtiori  indictments,  especially  those  which  concern  the  life  of  a  ruled, 
man,  and  which  are  th6  King^s  counts,  to  which  the*  party  shall  [  *  121  a.  ] 
answer,  and  on  which  the  court  shall  adjudge  for  his  life,  ought  («)  Popb.  208. 
to  have  full  and  precise  certainty,  and  shall  not  be  taken  by  ar-  '^elw.  89.  p .  9. 
gument,  as  appears  2  E.  3.  31.  18  Ass.  p.  15.  29  Ass.  45.  2.  E.  In  bars  which 
3.  28.  per  Scrope,  27  Ass.  78.  38  Ass.  1 1,  12.  47  E.  3.  17.  7  H.  f^e  parlyf  and 
6.  42.  8  E.  4.  3.  3  H.  1.  5.     And  because  it  is  not  expressed  in  excuse  him- 
the  indictment  that  Cossam  was  within  the  liberty  of  Cossam,  for  se*^.  certainty 
this  cause  the  indictment  was  incertain  and  insufficient.     To  intcnMs"uffi- 
which  it  was  answered  and  resolved  by  the  court,   that  the  in-  cient/  In  in- 
dictment notwithstanding  this  exception  was  sufficient ;  for  true  dictmenis, 
It  is  that  the  rule  of  law  is,  that  indictments  ou<rht  to  be  certain :  cations   &c.  " 
but  there  are  three  manner  of  certainties :   1.  To  a  common  in-  certainty  to  a 
tent;  2.  To  a  certain  intent  in  general;  3.  To  a  certain  intent  fertam  intent 
in  every  particular:  the  first  intent  is  sufficient  in  (c)  bars  which  required,    but 
are  to  defend  the  party  and  excuse  himself:  the  second  is  re-  certainty  to  a 
quired  in  indictments  («/),  counts,  replications,  ficc.  because  they  f^*^^'^'^  intent, 

I  f  ii_*j*  •  1*1  every  p«i  ii- 

are  to  accuse  or  charge  the  party;  the  third  is  rejected  in  law,  cniar,i»rcject- 
for  (e)  nimia  subtilitas  injure  reprobatur^  4"  l^^^^  certitudo  certitur-  cd  by  the  law. 
dinem  confundit  (a)  :  and  in  this  case  at  bar  there  is  a  sufficient  538.^5*^0^.%^. 

b.  35.  a.  Br. 
Count  51.  58.  63.  3  H.  7.  12.  a.  Plowd.  84.  a.  193.  a.  tOt-  b.  Hardr.  58.  3E.  4.  «l.  a,  b.  38 
H.  6.  1.  a.  8  Co.  57.  a.  2  Uulstr.  77.  78.  Co.  Lit.  303.  a.  2  Sid.  175.  4  Co.  44.  b.  O.  S  Mod.  7. 
(c)  Doct.  pi.  68.  195.  Plow.  26.  a.  b.  56.  a.  8  Co.  57.  a.  2  Bulst.  77.  Co.  Lit.  303.  a.  (d)  Cr.  Jac. 
688.  4  Co.  44.  b.  40.  5  Co.  31.  b.  35.  a.  8  Co.  57.  a.  Plowd.  84.  a.  193.  a.  20*^.  b.  Br.  Count  5^1.  58. 
,  63.  3  H.  7. 12.  a.  3  E.  4.  21.  a.  b.  38  H.  6.  1.  a.  2  Bolst.  77,  78.  Co.  Lit.  303.  a.  2  bid.  176. 
(g)  Win^.  Max.  26.  4  Co.  5.  b.  41.  b.  3  BuNt.  65. 

(a)  In  Co.  Lit.  303.  a.  552.  b.  this  third  they  had  long  been  made,  and  ought  not 

certainty  is  said  to  be  required  in  estoppels,  altogether  to  be  departed  from.    Vid.  Rex  v. 

In  Donaston  v.   Pavne^    2   H.  Black.    530,  Lyme  Regis,  Dougl.  1 58.,  the  judgment  of  Dc 

Duller,  J.,  remarked  that  though  these  dis-  Grey,  C.  J.,  Rex  v.  Home^  Cowp.  688.  Com. 

tinctions  had  been  treated  by  Mx.  Justice  Dig.  Cert^ty.  l  Chit.  Plead.  218, 
AstoQ  as  a  jargoa  of  words  without  meaoing, 


%^  ^wti^ 


TfivicU.  IL^  .^m  ^U 

A    be  jmunv  it 


IIUI  1«tj9lt9Ca  ^DMi-  -U 


- 1 


!•  ', 


iPMTi  rmtnmUam 
die  I^tfia  voni 
Jivl  c  vas  muu 


ME.  3. 


>•  ^y  7;.  :/.T.  Jim  3-Tiiixe  i  new 

a-  « r^  >•  >.  ^'*  ^  ^^^  ^jozr'a  caoe  m»GSBd^  vtzoe  t&e  cmmc 

<  '"-^   ;•!  r.  «»(  iiescl  ""'^F'BTTynr  jj  ?*^<«ii  a£  ifae  wand  ^■rsB&ao^  ^JT, 

^.{^^^\T^  -^  vUi^iiiii  je  j«#^i^2nzHr ;  si  viucn  ic  vok  jnswerai  ami  lenlved 

H^:4^.^./V,r  '^y  ^'^  <:r>art :  L.  T&^  :ai2«  Lion  sbaiL  ooc  c^ma  m 

$4.  iftr     Vi^  <%r  iboce  jny  caonu  air  ^i>ti*wtgyi  ai  iirTgyniri  wric  afca 

t'  «  !>>     .    -    li.   :  ;  iL.  :*  U*  JL  iJd.     Y<2£  'luiiciai  wefts  cr  x  tune 

";='<'>•.:  ;"wT  3e  impeociicd  lior  iu^ae  Licxn^  »  x  is  heut  9  El.  i^  4dv .     The 

!^  .'''*'    '^'if :    ^*^^^  -^^  ^^  ^^  iniiitmngnt;  ;s  If  in  ar  ^«Hgtwi»Mnt  k  he  fnfatB 

■^    .  niT^^ip'    1^1^^  wiiere  l£  i&ciiui  zjtpra;pztt£  R^^jaue,  9K ^ngfigi^M^ 

' :  fi^  OMi';:^,  ^  f/ '^^  i^«^  <^  ^^  ^^JEe«.  aanHmark  as  die  want  is 

•  4fi««««i   ;<}.    ^jpuiicaat;  azui  attiumir^  x  be  boc  true  ^^"^^  tfce 

o  ^».  ;:;^  ^     ^  34i^j^  iiicfui(sniitj  aliaiL  hik  be  ^^m^ki^f     But  if  Ae  vord  be 

lU^  Laco,  Bcr  ailowefi  by  tbe  laoK*  as  vaawu^  tfrr£r  ^far  eraj 

art  and  yience  has  frz^  zamtmLtt  mrtssi\  boc  »  iBsensibte,  tkere 

>^  it  M  la  a  pctnt  »iar.*W-iJ^  ic  caJkes  the  uiifictBxeiic 

a^i  hwjUnia^  hur^antar^  wuijihmau ^icnicL  ami  eke  like,  ayre 

>^A  ;^  )»         MtfiLa  ATI  is,  Lncvn  do  ti'.e  law,  aai  diers^Ke  if  %ibcIi  words  or 

4^ '/'  .  ^  A.  '4i.   Uie  i^ki^  are  miacaiLea  In  an  iggfcigiecty  so  tioi  in  a  malefiai 

^4de«  a  word  ingeiiHifale,  wbicii  oi  bc»c  f  ^nTi^  nor  any  word  known 

iA  iaw^  It  stakes  ike  auncnDenc  tloi^os  acd  icsoffioeiity  as  mar^ 

^Y^^ium,  icx  watrdrum  ex  iuigarzitfr  tar  imrgiaHt€ry  jicumiier  for 

J'>:U,i^ir^,.     Ikit  in  uie  case  at  bar  tc  was  resclvcd.  ikal  wLsmufla 

4'yv  V^  <v  ar.  *,   w>h  a  ^^trie  I«]  »  as  gcod  Latin  as  mesaiillG.  with  aciocbie  [■], 

a^^ ^rjnmo  aauH  difcmc,  d^ztio  and dr^mtia  \b\    Ako  Popham, 

CK:ef  itacu:/-,  Gawefy,  YelTcrt,  and  Wiiiiaii-5  held,  that  these 

wr»n;^  xup^tr  wurwnQam  were  abccdant,  and  mere  than  w^«  ne» 

i  ^/v  1^.  4,        e^t^ar^^  acd  thertiote  if  mamUa  was  insensible,  and  no  Latin, 


J^*k!lLlfi^  ^^  '  ^        2^   iili  mria,  prcccx,  rkai&igs  HnIWyrmf^,  J^  ere  to  be  is 
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yet  it  doth  not  make  the  indictment  vicious :  for  it  was  held  by  ^^  describing 

them,  that  siq)er  anieriarem  partem  corporis  was  certain  enough  the  place  of 

and  sufficient;  (or  corpus  in  an  indictment  (which  is  found  by  the  wound,  «u- 

lay-people)  is  to  be  intended  of  the  trunk  of  the  body,  between  P^'^^jji^^^. 

the  neck  and  the  thighs,  which  is  the  usual  and  vulgar  meaning  ris  is  certain 

of  the  body :  so  it  was  resolved,  Quod  super  caputs  or  super  fa^  ^n^^***  *»^ 

cienh  or  in  dexteriori  parte  corporis^  or  in  sinistra  parte  corporis^  wpe^r  ^caput^ 

or  super  sinistr^  manuniy  or  sttper  dextram  manum^  or  dextrum^  or  super  faciem, 

sinistrum  brachium^  Sfc.  or  in  pectore  or  ventre,  are  certain  enough  &c.  is  suffi- 

abd  sufficient.     But  super  brachiuMy  or  super  manum,  or  super  ^'®" 

laiuSf  Sfc.  without  saying  dextt'  or  sinistt'  is  not  sufficient,  because  ^  ^^  ^^^ 

in  such  cases  the  part  of  a  man  in  which  the  wound  is,  is  not  salk.  59,  60. 
certain. 

Another  exception  was  taken,  because  in  the  said  indictment  Volnos^nstead 

it  was  said  dans  eidem  Henr^  Longt  Sfc.  unum  vulnus  mortalCf  S^c.  Jeld^^^d* 
where  it  ought  to  be  unam  plagam,  which  is  the  word  used  in  all 

indictments,  and  that  vulnus  should  not  be  used  in  indictments  ^^^  ^^^ 

no  more  than  ictus,  which  also  signifieth  a  stroke :  but  this  ex-  cr.  Jac.  95. 

ception  was  disallowed  per  totam  curiam,  for  plaga  and  vulnus  2  H.  P.C.135. 

are  synonyma,  et  idem  signi/icant,  although  plaga  is  the  more  ^^^J'^^'^^ 
usual  word  in  indictments.     A  further  exception  was  taken, 

because  the  length  or  f  depth  of  the  wound  was  not  shewed,  Objection  that 

which  ought  to  be  in  every  indictment  of  death,  for  •this  cause  ^  Ungth  or 

the  indictment  was  insufficient.     But  this  exception  was  disal-  ^     ,"^5*  -■ 

lowed  per  totam  curiam,  for  the  length  and  f  depth  of  the  wound  wound^as^ 

ought  to  be  alledged,  to  the  intent  that  it  may  appear  to  the  not  shewed, 

court  that  the  wound  was  mortal,  so  that  it  may  appear  to  be  <J»»al^owed. 
the  occasion  of  the  death  ;  but  in  this  ca^  the  wound  was  through 

the  whole  body,  scil.  totaliter  penetrans,  4*  P^^  totum  corpus,  so  ®^f  ^ «.!?' 

that  it  was  apparent  to  be  mortal ;  and  in  some  cases  the  di-  The  4th object, 
mensions  cannot  be  alledged ;  scil,  when  a  member,  as  the  knee, 

or  the  hand,  or  the  foot,  or  the  head,  &c.  are  cut  oflF,  there  .r^^q 
any  of  the  said  dimensions  cannot  be  shewed  (c).     So  in  the         ' 
case  at  bar.     Fide  Trin.  28  Eliz.     Heydon's  case  agrees  with 

the  resolution  in  this  point.     Another  exception  was  taken,  be-  Exception  was 

cause  the  indictment  was,  dans  eidem  Henrico  Long,  4-c.  cum  ^**^  ^^^^'a 

pellet  to  plumbeopra:d\  Sfc.  vulnus  mortale,  Sfc.  totaliter  penetrans  in  word  pene- 

et  per  corpus  prad*  Hcnr'  Long :  and  because  penetrans  ought  of  trans  was  made 

necessity  to  agree  with  vulnus,  and  not  with  peUetto,  not  only  ^^^^in^*^ 

because  vulnus  is  the  last  antecedent,  but  because  otherwise  will  Btcad  of  being 

follow  incon*^ruily :  for  penetrans  agrees  well  with  vulnus,  and  "^de  to  refer 

°        -^  -^  ®  '  to  the  ball. 

%  4  Co.  42.  a.  Godb.  65,  66,  Stanf.  Cor.  79.  a.  2  Inst.  318. 


(c)  In  the  case  of  Rex  v.  ModeySf  B.  Mor-  omit  these  particulars  where  there  were  more 
ri//,  before  the  twelve  judges,  Ryan  &  Moody's  wounds  than  one,  and  that  his  instructions 
C.  C.  R.  where  there  was  a  conviction  upon  had  been  followed.  The  judges  held  that 
an  indictment  for  murder,  which  stated  although  they  might  have  felt  great  difficulty 
wounds  as  contributing  to  the  death,  but  had  the  precedents  been  uniform,  yet  as  there 
which  did  not  state  their  length,  depth,  or  were  precedents  against  the  objection  they 
breadth,  the  majority  of  the  judges  held  the  mi^ht  consider  whether  common  sense  re- 
conviction right,  it  appearing  in  several  old  qmred  a  statement  of  these  particulars;  and 
precedents,  viz.  Rast.  Entr.  263.  582.,  Co.  as  the  statement,  if  i  ntroduced,  need  not  be 
Entr.  355.,  West.  Symb.  117.  151.  153.  154.  proved,  they  thought  it  unnecessary.  Little- 
1 55.  255. 260. 26 1.,  that  the  length,  depth,  and  dale,  J.,  and  Hoh-oyd,  J.,  differed  from  the  rest 
breadth  of  the  wounds  were  not  stated,  and  of  the  judges,  and  thought  the  indictment 
also  that  Mr.  Justice  Lawrence  had  instructed  invalid, 
the  clerk  of  assize  of  the  Oxford  circuit  to 


EC 


•rr 


^*» 


t^ffSi  Jk  lie 


t:  :iir 


*   *4*^n^  .eta 


iuui 


l«2b.— 123  a. 


SAFFYM*t  CA8B. 


251 


aforesaid  was  insufficient  (d).  And  it  was  resolved  the  indict* 
ment  might  say  percussitj  as  well  of  a  wound  given  out  of  a 
gun,  or  bow,  as  with  the  hand.  And  a  precedent  in  10  £.  4. 
in  the  King's  Bench  was  shewed,  where  the  wound  was  out  of  a 
gun,  and  the  indictment  had  the  word  percussiU  1  Ma.  Dyer 
99.  That  an  indictment  that  such  a  person  ex  malitid  sud  pnS' 
cogitatdfelonicemurdravitj  SfcA%  not  good  without  saying  j^ct-- 
cussiU  because  an  indictment  of  murder  and  manslaughter  ought 
to  have  expressly  a  stroke  to  be  supposed.  And  true  it  is,  that 
in  all  indictments  of  murder,  or  ^manslaughter  a  stroke  ought 
to  be  alledged,  unless  in  case  of  poisoning.  And  for  this  last 
error  the  outlawry  was  reversed,  and  the  said  H.  D.  discharged, 
and  there  are  many  precedents  of  indictments  of  death,  where 
the  wound  was  given  with  a  bullet  out  of  a  gun,  or  by  an 
arrow  out  of  a  bow;  and  all  those  (which  I  saw)  iiad  this  word 
percussiL 


Cr.  Jac.  635. 
Palm.  282. 
Dy.  99.  pL  63. 
1  Bnhtr.  144. 


In  all  indict- 
[  ♦  123  a.  ] 
ments  of  mur- 
der or  man- 
8laa|;hter,  un- 
less in  case  of 
poisoning,  a 
stroke  ought 
to  be  aUedged. 
4  Co.  44.  a.  b. 


(d)  In  Hejr  v.  AyUH,  1  T.  R.  69.  the  court 
observed^  that  Long's  case  was  considerably 
shaken  in  2  L.  Raym.  1169.  Reg  v.  Bret.   In 
this  last  case  the  court  seems  to  nave  thought 
that  the  decision  in  Long's  case  went  upon 
using  the  word  dans  insteaid  of  dedit^  whereas 
the  court  thought  that,.however  objectionable 
the  use  of  dans  might  be,  the  substitution  of 
dedU  would  not  render  the  indictment  good, 
vid.  ace.    Rex  v.  Larkin,  1  Bulst.    1:24.  2 
H.  P.  C.  184.;  the  decision  was  given  on 
the  ground  that  exoneravii  was  used  instead 
oipercussit.  There  is  an  abundance  of  autho- 
rity to  shew  that  dans  instead  of  dedit  does 
hot  vitiate  t^e  indictment ;  in  Savage^s  case, 
Yelv.  5?6.  insultum  fecit  et  percussit,  dans  was 
held  good ;  and  in  Wilson  v.  Laws,  1  Salk.  59. 
the  Court  held  that  percussit,  pvfmgU  et 
inforavit,  dans  ei  mortale  vulnus  was  better  and 


more  certain  than  if  it  had  been  et  dedU,  Ac. 
and  vid.  Rex  v.  Lawley,  Strange  904. 

In  Hawkins,  P.  C,  B  S.  c.  S3.  $  83.  it  is 
said,  **  that  it  is  not  safe  to  omit  the  word 
"  perrtait/,  where  the  fiact  ^nllbearit;  and 
*^  by  the  authority  of  some  books  this  cannot 
^  be  supplied  by  the  words  dedit  mortale 
**  vulnus,  Sfc,  nor  any  other.  Yet,  in  Croke'a 
^  report,  diis  opinion  seems  to  be  questioned.** 
The  opinion  does  not  appear  to  be  questioned 
in  the  case  referred  to.  Fronds  Oilt^s  case, 
Cro.  Jac.  635. ;  but  Lon^s  case  is  not  an 
authority  for  the  position,  that  the  omissioii 
of  the  word  percussit  cannot  be  supplied  by 
any  other  words ;  for  from  the  argument  it  ap- 
pears that  the  court  thought  the  words  used 
yiere  not  tamtamoufitXKiperctusxt.  Yid-Palmer, 
^88. 1  Slark.  Crim.  Plead.  98. 


S  A  F  F  Y  N'S    CASE. 


Pasch.  3  Jac.  1. 


In  the  Common  Pleas. 


A  MAN  made  a  lease  for  years  of  certain  land,  to  commence  after  the  detenni-  Safftii 
nation  of  a  prior  term  of  years  then  in  being ;  the  first  lease  determined,  ^,j^^g ' 
the  second  lessee  did  not  enter:  he  in  the  reversion  entered,  and  made  a  Part  V.-123  b. 
feoffment,  and  levied  a  fine  with  proclamations ;  and  afterwards  five  years 
passed  without  entry  or  claim  by  the  second  lessee.    And  it  was  held  that 
the  lessee  was  barred :  for  when  the  lessee's  future  interest  had  commence- 
ment, then  he  had  such  an  estate  m  might  be  devested. 


^M  safftm's  CASE.  Part  V. — 123.  b^ — IMa. 

The  iateretU  of  tenaot  by  statute  merchant,  ttatnte  it^ile,  eU^  ^sm- 
dion  by  knagfat'i  service,  executors  who  have  lands  dll  debts  and  kgada 
are  paid,  and  every  such  interest,  are  within  the  stat.  4  H.  7.  of  fines :  sa 
also  are  those  who  have  but  a  bare  ri^t  or  tide  to  an  inheritBDoe  or 
freehold. 

^  But  if  a  lessee  has  no  power  to  enter  or  take  the  profits,  but  only  a  fiztnR 
interest  at  the  tiaie  of  the  fine  levied,  he  shall  not  be  barmL*  8.  C  Gra. 
Jac  61. 


Lit.  Rep.  18.  In  replevin  between  Sa£^n,  plaintifl^  and  Adams,  defendaat, 
9^  ^^*  vrhich  began  Trin.  44  Eliz.  Rot  1242.  on  a  special  reitlict 
l>crb.'64.  m.  found,  the  case  was  such ;  a  man  made  a  lease  for  years  of  cer- 
78.  &e.  Skin-  tain  land  to  begin  after  the  end  or  determination  of  a  term  for 
ner  d«»  years  then  in  being;  the  first  years  determined,  the  second  lessee 

did  not  enter,  but  he  in  the  reversion  entered  and  made  a  leoff> 

ment,  and  levied  a  fine  of  the  land  with  proclamations,  accordii^ 

1  Uv.  t70.       to  the  statute  of  4  H«  7.  cap.  24.    And  five  years  passed  after 

the  proclamations  without  entry  or  claim  made  by  the  second 
lessee :  and  whether  the  lessee  for  years  was  barred  or  not  by 
the  said  fine  with  proclamations,  and  the  said  act  of  4  H.  7. 
was  the  question ;  and  it  was  objected  that  the  lessee  for  yean 
should  not  be  barred  for  two  causes : 
(«)9Co.ia5.a.       1.  Although  the  {a)  word  (interest)  is  in  the  said  act,  yet  it  is 

to  be  inten£d  of  such  interest   that   the  owner  thereof  may 

levy  a  fine;  but  he  who  has  a  lease  or  interest  for  years  cannot 

TmcIi.  14.        Icry  ajine,  but  every  one  shall  say  against  ity  quod  partes Jmis  nihil 

VlmeH^         AzteCTi/n/,  because  a  lease  for  years  is  but  a  chattel^  and  ajine  is 

in  the  really^  and  the  law  requires  that  one  of  the  parties  hcece  a 
freehold  (a).     And  that  this  word  (interest)  in  the  act  shall  be 
intended  of  an  interest  of  freehold  whereof  a  fine  may  be  levied. 
And  it  was  said  that  Mich.  21  Eliz.  in  the  King's  BCTch,  it  was 
(&)Gold>b.i7iy  adjudged  in  (&)  Saunder's  case,  that  a  lease  for  years  was  not 
i73f.Cr.Jac.      ^^  interest  within  the  said  statute  4  H.  7. 
1  Lcoo.^.    '       ^'  ^^  ^"^  objected,  that  although  lessee  for  years,  when  he  is 
t  Leoa.  157.      ousted  and  ejected  shall  be  within  the  said  act;  yet  in  this  case 
iu%iit.  ^^^-       the  lessee  shall  not  be  bound,  for  no  fine  levied  with  proclama- 
tions shall  bind  any,  but  those  who  are  put  out  of  possession, 
[  ^  124  a«  3  and  have  luit  a  right ;  ^for  if  tlicir  estate  or  interest  be  not  devest- 
ed out  of  them,  but  remains  in  them  as  it  was  ab  initio^  they  need 
not  make  an  entry  or  claim  to  that  which  never  was  devested ; 
and  thcroforo  it  is  agrctnl  in  Row.  Com.  373.  in  StowePs  case, 
that  a   fine  IcvitHi   of  land  with  proclamations,  and  five  years 
(^,^  Cr.iar.ax  pjus4  without  (f)  r/nuN  made  by  him  v:ho  has  common  of  pasture, 
f^m'i^'       F«-%  iV-  /i*-  /liv.  shall  m^t  bind  ihem.for  their  estate  is  not  </a»/- 
Piiie  i.  i*  e^  *^  *y:hin^  b^tt  t^hcays  tmujins  in  them.     So  it  was  said  in  the 

case  a:  t«ir*  until  the  j^hvihI  lessee  enters  he  has  but  interesse 

UnrmimM^  ms  he  imd  beR^iv  the  first  lease  determined,  which  (as  it 

wa»  fiiid)  CMilinue^  in  him  nolwithsiaiiding  the  feoffinent  or  fine. 

r^.  lUi^^f^lii.   As  af  a  matt  makcit  a  lease  ibr  vearsi  to  besin  at  a  day  to  corner 

the  day  ihff  lessor  is  disseised,  vet  the  lessee  may 


0i^tt»  f^narr^i  v«»r.  u>t      i5$?.  S.  C  I  Ik»w,  &  R^  5«X  asA  Watlk* 
E.il^sBMna.«AR     i\lw^KllalilyAC•oi^^a5. 


124  a.— 19«  b.  satftn's  case.  "^  S5S 

grant  over  his  interest,  for  such  interesse  termini  cannot  by  dis- 
seisin or  feoffment  be  devested,  and  put  to  a  right,  more  than  a 
rent  or  common,  or  the  h'ke;  and  this  was  briefly  the  effect  of 
what  was  said  on  this  side.     But  it  was  resolved^  that  the  [a)  fine  ^)  ^  Sid.  459. 
and  proclamations^  and  the  non-claim  of  the  lessee  had  barred  him  cart.82!iVent! 
of  his  term  by  the  act  of  ^  H.T.      And  as  to  the  first  objection  56. « Infi.  5i7. 
it  was  answered  and  resolved,  that  notwithstanding  a  lessee  for  ^  S^'n^^  *' 
years  has  not  such  estate  that  he  can  levy  a  fine  yet  non  sequitur^  402.405.3Kcb. 
that  his  term  and  interest  shall  not  be  bound  and  barred  by  the  sss.  Plowd. 
said  statute,  and  that  for  two  reasons :  1.  It  is  within  the  letter  «5*Hardr*4l)0 
of  the  act,  for  the  words  of  the  act  are  general  fthe  said  fine  413.  co.  Lit. 
with  proclamations  shall  be  a  final  end,  and  conclude  as  well  26S.a.7Co.59. 
privies  as  strangers  to  the  same) ;  which  words  are  general,  and 
extend  to  all :  and  the  words  of  the  saving  are  (such  right,  claim, 
and  interest,  &c.)9  and  he  who  has  a  term  for  years  has  an  inte- 
rest, and  therewith  agrees  (6)  Catlyn  in  Plow.  Com.  S73.  2.  It  ^J^^^l^"^'^^' 
is  within  the  mischief;  for  it  appears  by  the   preamble  (that 
fines  ought  to  be  of  the  greatest  strength  to  avoid  strifes  and  de« 
bates,  and  to  be  (c)  the  final  end  and  conclusion,  &c).     And  W  ^  ^'  ^^• 
great  mischief,  trouble,  and  vexation  will  ensue,  if  leases  for 
years  which  now  are  made  for  a  great  number  of  years,  some- 
times absolute,  sometimes  determinable  on  lives,  shall  not  be 
within  the  said  act ;  and  therefore  it  was  resolved,  that  the  inter* 
ests  of  tenant  by  statute  merchant  (d),  statute  staple^  elegit,  guar-  ^)  *  ^"'*'  5i^« 
dian  by  knight* s  service,  executors  who  have  lands  till  debts  and  Mod;Rep.*2i7. 
legacies  are  paid,  and  every  other  such  interest  are  within  the  said  it  E.  4. 15. 
act  of  4  H.  7.  Jbr  all  these  have  interest  in  the  land;  and  he  who  ^^* J^^*  ^''^^' 
has  a  bare  right  or  title  to  any  inheritance  or  freehold,  cannot  q^^.  Dig. 
levy  a  fine  to  any  stranger,  but  it  shall  be  said,  quod  partes Jinis  Fine  i. 
nihil  habuerunt ;  and  yet  he  shall  be  bound  by  a  fine  levied  by 
the  terre-tenant :  so  although  lessee  for  years  cannot  levy  a  fine 
to  any  stranger  *but  it  shall  be  said,  quod  partes  Jinis  nihil  ha-  [  •  1*24  b.  ] 
buerunt ;  yet  non  sequitur  but  that  he  shall  be  bound  by  the  fine 
with  proclamations  levied  by  the  tenant  of  the  land. 

As  to  the  second  objection  it  was  answered  and  resolved  by 
the  court,  that  in  the  case  at  bar  by  the  said  feoffment,  the 
second  lessee  had  but  a  right,  for  when  his  future  interest  had 
commencement,  then  he  had  such  present  estate  in  the   land 
which  might  be  devested,  and  which  he  might  revest  by  his 
entry.     As  if  a  man  makes  a  lease  for  yeai;s,  in  this  case  before 
the  lessee  enters  he  has  an  estate  for  year&  in  the  land  which  he 
may  (e)  grant.     And  the  words  of  Littleton  were  well  observ-  (e)  Cr.Jac.  60. 
ed,  lib.  1.  c.  7.  fol-  13.  b.  if  a  man  makes  a  lease  for  years,  and  t;r.Ei.i5.i27. 
before  the  lessee  enters  the  lessor  dies,  yet  the  lessee  may  (/)  (/)Litsect.66. 
enter,  because  the  lessee  by  force  of  the  lease  has  a  present  right  Pl'M*"^^'**^' 
to  have  the  tenements  according  to  the  form  of  the  lease.     And  459.  Heti.  81. 
Lit.  lib.  3.  cap.  8.  fol.  107.  if  a  man  leases  his  land  for  years,  if  Co.  Lit.  46.  b. 
the  lessor  releases  to  the  lessee  all  his  right  before  the  lessee  has  b!  Perk^sect^' 
entered  into  the  land,  such  (g)  release  ia  void  (b),  because  the  605.22E.4.37ji 


(b)  This  must  be  understood  of  a  lease  at  make  the  lessee  capable  of  takmg  a  release, 

common  law,  for  where  the  lease  is  created  Iteham  v.  Morris,  Cro.  Car.  110.    Barker  v. 

bv  bar^^n  and  sale,  under  the  statute  of  uses,  Keate,  2  Mod.  249. 
there  is  no  necessity  of  an  actual  entry  to 


J«$<ee  bad  not  pofiaewkm  id  ibe  ls»ii  M  llie  tiiDe  cf  die  nelease 

maidef  but  oqIj  li  rigiit  to  bare  d»e  same  land  bj  iott^e  of  the 

iMUOt  lem^ :  and  €v>inK  lib.  foL  127*  if  a  man  leases  twifinenti 

for  yearc,  \fy  forot  of  vfakfa  tbe  lemee  h  seisod,  that  is*  possem- 

edf  and  aitervardf  tbe  lewior  bj  bis  deed  ^ants  tiie  rerenioo 

t/>  arKJtiier  for  life,  &&  h  if  oeoeBfiarr  is  mA  case  that  thete- 

(«)  c:«,fit^lt5.  ii^ut  for  Utoi  of  jean  (a)  attorn  (c) :  by  which  it  appean,  that 

lAt  itH,  b.    '  i^'^^  t^  leaaee  enterUf  he  hav  not  actnal  posaeaiion,  nor  {as  it 

(b)CrX*^fAto.  aoerna)  tbe  lea^ir  ba^  not  aocb  a  reversion  that  he  can  grant  it 

M4<i!^iAii    ^^^^  ^y  ^^^  name  of  tbe  (6)  rereraion,  but  jet  soch  lessee  has 

iOCo.iTUh/  niore  than  he  who  has  a  fature  interest,  for  he  maj  presently 

enter  and  take  the  profits,  so  that  his  interest,  aooompanieH 
with  present  entry  and  abiUtr  to  take  the  profitii  which  he  may 
transfer  to  another,  may  be  derested  oat  of  him,  and  pat  to  a 
mere  right  not  grantable :  and  so  the  di£&renoe  appears  between 
(c)Ooldtb.i7i,  the  case  at  bar  and  (c)  Saunder^a  case,  which  was  adjudged  in 

do!6i^Cart!!8«.  ^^  ^''^  ^^^  ^^^^  ^  *®  ^"^  ^^  ^®  ^"®  levied  tbe  lessee  had 
a  Leon.  157.  '  not  power,  to  enter  or  take  the  profit,  bat  only  a  future  interest, 

1  Leon.  99.       which  (if  it  could  be  devested)  he  had  not  any  means  possible  to 
Raym.  149.        ^^^j  j^  y^^^  ^^  ^^ 


M  Attornment  unneccatary,  4  Ann.  c  16. 
'^^  YuL  Hennkig  r.  BrabatoHp  O.  Bridgm. 


fn 


niE  CASK  DE  LIBELLIS  FAMOSIS, 

Or  of  Scandalous  Libels. 


P(t9cfi.  3  Jac.  V. 


▼•-it5  a*  A  ii«wt.  U  m«il0  i»lihi»r  nipiintt  a  private  pcnon,  or  a  magistrate,  or  public  per- 
Hfm  I  m\\  In  rlihrn*  i«iu«  U  puniihablo,  although  the  party  libelled  is  dead 
at  thf»  tlrnm  of  mnkintt  \\w  \\\\cU 

A  libeller  4m^\  \\0  |nii)i«h(H|  either  by  indictment  by  common  law,  or  by 
biU)  <vr  «\n^  f^M«ji  t\\\  hi*  ci>ufi«Milon  in  the  Star  Chamber,  and  may  be  punished 
by  (^nts  impriM«Mim(^ni«  aiuI  by  pillory  and  loss  of  ears. 
It  m  not  mat«riA)«  wh^th^^  tbe  libel  be  true  or  fidse. 
A  bVl  U  ^thw  (tt  i^ifyfit  or  nn^  «t^>«u. 

A  MM  in  ^rfipfin  i\  wh<^n  an  q\ti:nun»  rhyme,  oik>otber  vridi^  b  coiB|ioirf 
<«r  (viblixhrst  to  tb<»  soamlal  or  <H>ntumdy  of  another. 
TV  p)il>l)oaiit>n  m(\>'  Ihs  U  Vrr^u^yt  c^aaHnM.    2,  Trm£tio9t. 
k  )ibcl  smt  #r^r(^  iv^>  b<\  K  TVfirrM,     2.  %«ic 
M<me  find  A  libol  i^tainttl  a  private  person,  be  may  cather  bora  it  or  defivcr 
it  «o  a  ao^p^rMc  ;  but  if  U  be  agaiast  a  publk  pcrsoop  be  oi;^  to  d^vcr 
«  ao  a  aM|gisiM». 


125  a. — 125  b.  d£  ubsllis  famosis*  255 

In  the  case  of  L.  P.  in  the  Star-chamber  this  term,  against  whom  5  Inst.  174. 
the  Attorney  General  proceeded  ore  terms  on  his  own  confession,  2f^!?:t^*Ao2" 

«  /  J  1  !•   I  .  •    r  i»i     1    •  1         Moor  813. 627. 

tor  composmg  and  publishing  an  intamous  libel  in  verse,  by  Mirch  snr 

which  John  Archbishop  of  Canterbury  (who  was  a  prelate  of  Slander  isi, 

singular  piety,  gravity,  and  learning,  now  dead)  by  descriptions  i5*see  Pop*' 

and  circumlocutions,  and  not  in  express  terms;  and  Richard  ham  135.139. 

Bishop  of  Canterbury  who  now  is,  were  traduced  and  scanda-  SelJen'sTable- 
lized :  in  which  these  points  were  resolved  :  .    .   i  e  . 

1.  Every  libel  (which  is  c?\\edLfamosus  libelluSi  seu  infamcUoria  1.  A  libel  U 
scripturcu)  is  made  either  asrainst  a  private  man,  or  a^rainst  a  "**l®  either 
magistrate  or  public  person.     If  it  be  against  a  private  man  it  vate  person, or 
deserves  a  severe  punishment^   for  although  the  libel  be  made  a  magistrate 
against  one,  yet  it  incites  all  those  of  the  same  family,  kindred,  gQ^"j^„j  l^^" 
or  society  to  revenge,  and  so  tends  per  consequens  to  quarrels  either  case  ia 
and  breach  of  the  peace,  and  may  be  the  cause  of  shedding  of  punishable, 
blood,  and  of  great  inconvenience:  if  it  be  against  a  magistrate^ 

or  other  public  person^  it  is  a  greaier  offence ;  for  it  concerns  not 
only  the  breach  of  the  peace,  but  also  the  scandal  of  govern- 
ment; for  what  greater  scandal  of  government  can  there  be  than 
to  have  corrupt  or  wicked  magistrates  to  be  appointed  and  con- 
stituted by  the  King  to  govern  his  subjects  under  him  ?  And 
greater  imputation  to  the  state  cannot  be,  than  to  sufier  such 
corrupt  men  to  sit  in  the  sacred  seat  of  justice,  or  to  have  any 
meddling  in  or  concerning  the  administration  of  justice.  2.  Although 

2.  Although  the  private  man  or  magistrate  be  dead  at  the  time  the  party  li- 
of  the  making  of  the  libel^  yet  it  is  punishable  ;  for  in  the  one  case  at  the  time  ?/ 
it  stirs  up  others  of  the  same  family,  blood,  or  society,  to  re-  making  the 
venge,  and  to  break  the  peace,  and  in  the  other  the  libeller  tra-  ^^«*- 
duces  and  slanders  the  state  and  government,  which  dies  not. 

3.  A  libeller  (who  is  called  famosus  defamator)  shall  be  pu-  3.  A  libeller 
nished  either  by  indictment  at  the  common  law,  or  by  bill,  if  he  *** j"  bepunish- 
deny  it,  or  ore  tenus  on  his  confession*  in  the  Star-chamber,  L      1^5  b.  J 
and  according  to  the  quality  of  the  offence  he  may  be  punished  UidfctnTent  by 
by  fine  or  imprisonment ;  and  if  the  case  be  exorbitant)  by  pil-  common  law, 
lory  and  loss  of  his  ears  (a).  ZeLnul'on 

4.  It  is  not  material  whether  the  libel  be  true,  or  whether  the  his  confession 
party  against  whom  it  is  made,  be  of  good  or  ill  fame;  for  in  a  in  the  Star- 
settled  state  of  government  the  party  grieved  ought  to  complain  may  be  pnnS^ 
for  every  injury  done  him  in  an  ordinary  course  of  law,  and  not  ed  by  fine,  im- 
by  any  means  to  revenge  himself,  either  by  the  odious  course  of  prisonment, 
libelling,  or  otherwise:  he  who  kills  a  man  with  his  sword  in  andby^osso? 
fight  is  a  great  offender,  but  he  is  a  greater  offender  who  poi-  ears. 

sons  another ;  for  in  the  one  case  he,  who  is  openly  assaulted,  ^  Vent.  31. 
may  defend  himself,  and  knows  his  adversary,  and  may  endeavour  terial"whether 
to  prevent  it :  but  poisoning  may  be  done  so  secretly  that  none  the  libel  be 
can  defend  himself  against  it;  for  which  cause  the  offence  is  the  ^"5^5?**** 
more  dangerous^  because  the  offend^  cannot  easily  be  known ;  and  4  b.*&  A.  95. 
of  such  nature  is  libelling,  it  is  secret,  and  robs  a  man  of  his 

f^ood  name,  which  ought  to  be  more  precious  to  him  than  his 
ife,  4"  difficillimum  est  invenire  authorem  infamatorics  scriptures;    • 
and  therefore  when  the  offender  is  known,  he  ought  to  be  se- 
verely punished.     Every  infamous  libel,  aut  est  in  scriptis,  out 

(a)  Punishment  of  the  pillory,  except  in  a  few  cases,  abolished  by  56  Qeo.  III.  c.  198. 


FxtT—its^fB.—hm 


A§k0A 


rtisue*  nr 

^x  if  lieirveRfi  4«»r  to 


iK.4r 


i/iek^*'   fie povxi,  the  fiader oQ^ikC 
^•«ifie  to  tiie  Jateat  that  by  rrwwr  — ^  .-..^^j., 

be  finrnd  oat  jad  penSAed.     Aad  Lbdsxng  nd 
4t»«       JO  oftnce  j^rsst  thelswof  God.    For  Levidcst  IT*  Xxy! 

MCrxe,       ftt/mwrmi/rm  pr*jtiijmx     F.^nri.  ftS.  w.  C,  /ViJwi^'w  papmdi  /»  aoB 

tOv-^k       Mte  m  secrdio  cabiadi  ttd  dhiii  WMiifdieeSf 

tabmmt  voosm  tmam,  Sf  jtd  tabtt  paams 

FmL  6(1.  J5,  Adseraa  tae  ItMfmlualmr  fv  mAjim/  n  ffirtA,  4* 
Ml  wupsaBAaMt  qid  bAAsjU  vimaau  Job.  50L  Tcr.  7-  &  S» 
thitarmm  8f  t^mMimm,  4"  ^  /^^ts 
aonm  cantieum  versus  aatj  S  Jadmsmmeism  jmuuaiuau  Aad 
it  was  ohKired,  that  Job^  who  was  the  mnror  of  patience^  as  ap- 
pears bjhis  words,  became  qmndawnsado  inpatieot  when  libds 
were  madeof  bim;  and  therefcve  it  appears  of  what  fovce  tb^ 
are  to  proTokeimpatieiioe  aodcooteiition.  Amd  there  are  ctrtam 
maris  by  uhiek  a  libeller  wuuf  be  tmamm .-  quia  tria  sejuuuiwr  de* 
famatcremfamosum :  1.  Praviiaiis  iucremeuimmj  imerease  cf  Uwi^ 
ntss  :  2.  Bursa  ieeressndumy  decrease  of  wumey^  and  beggary  :  S. 
Ccmeienlia  detrituentumy  skipsreck  qf  cousdeaee. 


fiee  dbe  cMe  of  die  Kiag  s^^aost  ^ajnt,  Cvth.  405.    See 
Fi^i>,  121.  f  59.]     Ifeie  io  former  EStiom, 

PMt^  See  the  debate  i^iod  dib  matter,  where  a  aian  mar 
Uadnr*  CtAL  fa.  912.  the  ca«e  of  the  Bishop  <^  lincobi  and  ( 
libd^  aad  the  etjraioloor  of  iL]   KiAetofi 


abo  5  Mod.  163.  1  Salk.  ail. 


afibelaad 
;  andalso^ 


IS  a 


jf 


[%)  In  Rex  T.  Burden,  4  B.  &  A.  95.  it 
hf  three  judges  dMUade  Baylej,  J., 
that  a  dtHoftrf  of  a  Msled  letter  at  the  poft- 
c^Bce  H  a  publicatkm  of  the  Kbd  in  the 
etmtdy  in  whidi  the  post-office  b  situated; 
and  irid«  the  obfenratioiis  of  Holroyd,  Justice, 
p«  H^.  upon  the  feme  in  which  the  word 
pubiithing  is  used  in  law.    In  the  same  ease 


it  was  further  held  by  Abbot,  C.  J.,  Hofara^, 
J.  and  Beit,  J.,  diat'when  a  defendant  writes 
and  composes  a  hbd  in  one  county,  widi  in- 
tent to  publish,  and  afterwards  does  publidi 
it  in  another,  diat  he  may  be  indicteid  ibr  a 
misdemeanour  in  either  county;  and  vid. 
Pearstm  T.  Mae  dmnm^  3  Barn.  &  Cress* 
700. 


126  b.— 1^  a.  paxmer's  CASE.  257 


P  A  L  M  E  R'S     CAS  E 


Pasch.  3.  Jacob.  1. 
In  the  King's  Bench. 


GoAmoiAN  in  Chivalry  shall  have  the  single  value  of  the  marriage  of  the  heir   Palmer 
without  any  tender.    S.  C.  [Cro,  Jac.  66.  Yelv.  59.]  ^      ^* 

Part  V.-126  b, 

Between  (a)  Palmer  and  Wilder,  for  a  ward  in  the  county  of  (a)6  Co.ro.b. 
Oxford,  the  only  question  in  the  case  was,  if  the  guardian  in 
chivalry  shall  have  the  single  value  of  the  heir  without  any  ten- 
der: and  it  was  objected,  that  the  guardian  should  not  have  it 
without  a  tender,  for  four  reasons. 

1.  Litt.  lib.  2.  cap.  4.  Ibl.  21.  and  all  the  books  agree,  that 
knight's  service  (a)  draws  to  it  ward,  marriage,  and  relief;  and 
the  Stat,  of  Merton  {b\  cap.  7*  saith,  quod  maritagium  ejus  qui  (b)  t  imt.  9i, 
itffra  atatem  est  de  mero  jure  pertinet  ad  dominum  feodiy  so  that  ^^>  *c-  Cr.  El. 
the  marriage  of  the  heir  within  age  doth  belong  by  the  law  in  ^  ' 
such  case  to  the  lord ;  then  if  the  heir  will  perform  that  which 
the  law  requires,  sal,  to  be  married  by  his  guardian,  there  is  no 
reason  that  he  should  render  any  value  for  it ;  for  Littleton  doth 
not  say,  that  knight's  service  draws  to  it  the  value  of  the  mar- 
riage, but  the  marriage  itself;  and  the  stat  of  Merton  doth  not 
say,  quad  valor  maritagii  gus  de  mero  jure  pertinet  ad  dominum 
Jwdi^  ted  maritagium  ^jus  de  mero  jure  pertinet^  Sfc,  Suppose 
then  that  A.  covenants  with  B.  that  B,  shall  have  the  marriage 
of  A.  and  that  he  will  be  married  to  her  whom  B.  will  nominate 
to  him;  in  this  case  if  A.  be  ready  to  be  married  according  to 
his  covenant,  and  B.  will  not  nominate  any,  he  shall  never  render 
any  value  for  it :  so  in  the  case  at  bar,  forasmuch  as  the  law  gives 
the  lord  the  marriage,  if  the  heir  be  ready  to  perform  it,  he  is 
excused,  and  shall  not  be  charged  with  any  value.  So  if  the 
tenant  be  ready  to  do  homage,  or  any  other  corporal  service, 
which  by  his  tenure  he  ought  to  do,  the  lord  cannot  refuse  or 
waive  it,  and  take  amends  for  it« 

^2.  In  this  case  of  marriage  which  the  law  gives,  the  lord  is  [  *^  1C7  a.  ] 
to  have  the  benefit,  and  he  ought  to  do  the  first  act ;  for  the  heir 
cannot  perform  the  duty  which  the  law  in  such  case  requires, 
without  the  first  act  done  by  the  lord,  soil,  tender  of  a  woman 
that  the  heir  shall  marry ;  and  in  all  cases  when  the  default  is  in 
him  who  ought  to  do  the  first  act,  the  other  party  is  excused. 


(a)  Tenure,  by  knight's   service,  with  its    such  tenure  converted  into  free  and  common 
fruits  and  consequences,  abolished,  and  every    socage  by  12  Car.  2.  c  24. 
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H^it^^'  *^^'  ^^  ^^  *  *"*"  ^®  bound  to  levy  a  (a)  fine  to  the  obligee  before 
Wioch.  39.  ^^^^  ^  ^^y  >  i"  ^bis  case  forasmuch  as  by  the  law  the  obligee 
8  £.4.2.b.  SI.  ought  to  do  the  first  act,  sciL  to  sue  forth  a  writ  of  covenant 
b.  5  Co.  «2.  b.  before  the  day,  if  no  writ  of  covenant  be  sued,  the  obligor  is 
4S«.'coiii.  excused,  as  it  is  held  4  £.  S.  39.  b.  18  £.  3.  27.  b.  &  11  H.4. 
Dip.  Cond.  18.  a.  Fide  21  E.  4.  2.  2  E.  4.  S.  4.  20  Eliz.  361.  Dyer,  Wind- 
'^iT*'"'^***  sor's  case,  and  22  Eliz.  Dyer  371,  &c. 

( b)  Dyer  361.  3.  The  words  of  the  writ  de  valore  maritagii  are,  Quare  aim  (b) 
pi,  9.  F.  N.  B.  marttagium  prad^  B.  ad  ipsum  A.  pertineat,  eo  quod  prcsd!  B. 
J41.  d.  terram  suam  de  eo  tenuit  per  servitium  miHtare^  4"  i^^^  -^  pned^ 

B.  dum  fait  infra  atatem  in  custodia  sua^  competens  maritagitim 
absque  disparagatione^  S^c.  sccpius  obtulerit^  idem  B.  maritagium 
illiid  renuenSf  de  eodem  maritagio  prafaf  A.  cum  ad  plenam  txtatem 
pervenerit  satisfacere  recusavit^  4*  adhuc  recusal  minus  juste^  4^. 
ad  dampnum,  S^c.    By  which  writ,  and  also  by  the  writ  of  in- 
trusion of  ward  it  appears,  that  the  lord  shall  not  have  the  value 
without  tender  of  marriage,  and  a  default  in  the  heir  ^  and  if  the 
tender  in  such  case  should  not  be  requisite,  great  and  tedious 
surplusage  wcmld  be  contained  in  the  writ,  which  of  its  nature, 
and  according  to  its  name,  ought  to  be  brief  and  substantial ; 
dicitur  enim  breve^  quia  rem  breviter  enarrat, 
(c)Fitz.Action       4.  Upon  the  reasons  aforesaid  are  divers  express  authorities 
Mirle  8tat.9.     in  the  point,  21  E.  4.  43  a.  per  totam  curiam,  thatjit  ought  to 
^ImIt^I'^I^.  b®  tendered,  F.  N.  B.  141.  (c)  40  E.  3.  6.  b.  Issue  taken  on  the 
(d)Fitz.  Action  tender,  11  H.  4.  82.  Tender  alledged  {d)j  43  E.  3.  20.  and  the 
""*  ^®  "J??'  ^^'  statute  of  Merton,  cap.  7.  Si  quis  hceres,  Sfc.  pro  domino  suo  no^ 
de  Marriages.  ^"^'^  maritare,  noncompellaturhocfacere,  sed  cum  ad  cetcUemper- 
Le  Resolution    venerit  det  domino  suo  Sf  satisfaciat  ei,  S^c.  all  which  prove  that 

^j}?f^^iiix  u  there  ought  to  be  a  tender.  As  to  the  first  and  second  obiec- 
(«;  o  Co.  70.  D.     .  .o  iT^\  .  ,  .  1  1  •' 

cr.Jac. 66.151.  tions.  It  was  resolved  {e)  per  totam  curiam,  that  at  the  common 

(/)Br  Forfei-  law  it  was  at  the  lord's  election  to  have  the  marriage  of  the  heir, 
riage^r  Br'"  ^^  ^^  suffer  the  heir  to  marry  whom  he  pleased,  and  to  have  re- 
Tender  43.  40  compence,  scil,  the  value  of  it;  and  that  at  the  common  law  lay 
E.3. 6.  b.  not  only  the  writ  De  valore  maritagii,  but  also  the  writ  Quare  se 
468  469.  Yew!  tntrusit  maritagio  non  satisfacto ;  and  therewith  agrees  {J^  31 
59.  Moor  ft.  *  Ass.  p.  26.  And  at  the  common  law  if  the  heir  within  age  had 
65. 593.  Co.  been  ravished  and  married,  the  guardian  should  recover  in  an 
r*Vi7b  1  ^^^'^"  of  trespags  the  value  of  the  marriage  in  damages;  and 
Co. 70.  b.7i*a.  therewith  agrees  29  E.  S.  37.  &  29  Ass.  which  is  a  *notable  proof, 
2  Inst*  93.  Cr.  that  the  value  of  the  marriage  belongs  to  the  lord  without  ten- 
r**^'  ^^vi%  ^^^  (^)  •  ^^^  ^^  ^^^  value  should  not  be  due  without  tender, 
(**  Yelv.  59. '  then  if  the  ravisher  of  a  ward  married  him,  the  lord  should  not 
6  Co.  71  b.  receive  the  value ;  or  if  the  heir  married  himself  before  the  lord 
Cr.  Jac.  151.  could  make  a  tender ;  or  if  he  went  beyond  {h)  sea,  or  to  places 
151.  Yelv.*^59.  unknown,  the  act  and  wrong  of  the  heir,  if  a  tender  were  ne- 
6  Co.  71.  b.  cessary,  might  prevent  the  guardian  of  the  benefit  of  the  mar- 
fkifc^rr  a  ""8^»  which  de  (i)  mero  jure  belongs  to  him,  which  would  be 
2i:o. 78. a.*  *  inconvenient^  As  to  the  third  exception  it  was  answered,  that 
CalFin's  case,  many  times  writs  are  framed  according  to  that  which  most  usually 
t  inst'^isTf  *  happens.  And  where  the  rule  is,  ad  ijc)  ea  qu^e  Jrequeniius  ac* 
Cart.  13.  *  ciduntjura  adaptantur  (b)  ;  it  may  be  well  said,  ad  ea  quafre* 

(b)  Vid.  an  instance  of  the  application  of  this  rule,  Sherwin  and  Cartwright^s  cate^  Hutt. 
109.  cited  Hodiden  v.  Harridge,  2  Saund.  66. 
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quentius  acciduni  rescripta  sive-  hrevia  adaptantwr  s  and  a  special 
case  shall  have  the  usual  writ  and  a  special  count :  as  to  the 
authorities,  sctL  of  (a)  40  K  3.  6.  b.  there  it  appears  that  the  ^)^^^^**; 
issue  was  taken  on  the  tender,  which  many  times  is  done  by  good  ie^t^9  jb? "^ 
adyice,  sciL  first  to  try  the  matter  in  fiust,  if  the  plaintift's  counsel  Forfeitiire  d« 
will  admit  it,  and  then  to  take  advantage  of  tne  matter  in  law,  MvriH«  ^ 
which  joining  of  issue  by  the  plaintiflTs  counsel,  is  not  any  au- 
thority to  prove  that  a  tender  is  requisite.    And  as  to  the  book  m  Ant  itr.a. 
of  (6)  21  E.  4.  43.  a.  which  is  but  an  opinion  obiter^  without  ar-  ^^^^^'^'^ 
gument  or  deliberation,  in  die  debatixi^  of  another  case,  is  to  deMarriager. 
be  understood  of  the  forfeiture  of  mamaffe ;  and  in  the  other  Br.  Tender  44.' 
books,  tender  is  only  alledged,  and  no  authori^  that  it  is  requi-  ^^P^^J^ 
site:  but  the  book  of  {c)  31  Ass.  p.  26.  is  adjudged,  that  for  94.5*00.70.5! 
the  single  value  a  tender  is  not  requisite ;  and  therewith  agrees 
2  H.7*  9*  a.  Ethoc  cammuni  junq>erUarum calctdo camproMur : 
and  so  the  doubt  in  9  Eliz.  Dyer  255.  b.  (d)  well  resolved. 
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SIR  EDWARD  COKE,  Knt. 

LORD  CHIXF  JUSTICE  OF  THE  COMMON  PLEAS. 

OP  DIVBR8  RESOLUTIONS  AND  JUDGMENTS  OIVBN  WITH  GREAT  DELIBERATION, 
BT  THE  REVEREtTD  JUDGES  AND  SAGES  OF  THE  LAW,  OF  CASES  AND  MATTERS  IN  LAW, 
WHICH   WBRB   NEVER   RESOLVED  OR    ADJUDGED  BEFORB : 
AND  THE    REASONS  AND  CAUSES  OF  THE   SAID   RESOLUTIONS  AND  JUDGMENTS^ 

SmUHO  THK 

MOST  HAPPY  REIGN  OF  THE  MOST  ILLUSTRIOUS  AND  RBNOWNBD 

QUEEN  ELIZABETH, 

THE    FOUNTAIN    OF    ALL    JUSTICE,    AND    THB    LIFB    OF    THB    LAW. 


Neminem  oportet  ette  legibut  sapientiorem. 

Non  alhind*  floxet  Retp.  quim  li  legum  Tigett  nithoritas. 


WITH  NOTES  AND  &EFSRBXCE8, 

By  JOHN  FARQUHAR  FRASER,  Esq. 

ov  UKOour's  imr,  BA»&ifTXK  at  law. 


TO  THE 


READER. 


Ex  quo  quintam  relation- 
Am  mearum  partem  in  lu- 
cem  ediderim,quidam  juris 
nostri  municipalis imprimis 
studiosus  a  me  petiit,  ut 
scrupulum  ipsi  in  hoc  exi- 
merem,quod  in  Prssfatione 
in    secundam    relationum 
mearum    partem    asserue- 
rim,  "  Si  antiques  celeber- 
**  riraas  hujus  insulas  leges 
•'  caeteris  omnibus  (huma- 
"  nas  dico)non    praecel- 
"  luissent,  fieri  non  pote- 
"  rat,  quin  ex  tot  victori- 
"  bus,    dominisque,    cum 
"  penes  singulos  esset,  sive 
**  Romani,  sive  Anglosax- 
**  ones,    sive    Dani,    sive 
'^  Normanni,&  potissimum 
^^  Romani,  qui  (quod  jure 
"  possint)de  suo  jure  civili 
gloriantur,  has  immutas- 
sent,  vel  antiquassent." 
Praeterea    (addidit)    non- 
nullos  alterius  esse  profes- 
sioniSy   qui   non  inducun- 
tur  ut  facile  credant  mu- 
nicipalia  Angliss  jura  tam 
profundsB  esse  antiquitatis. 


cc 


Since   the    publishing    of 

the  Fifth  Part  of  my  Re-  Pref.«Co.Reii. 

ports,  a  good  student  of 
the  common  laws  desired 
to  be  satisfied,  in  one  spe- 
cial point,  in   my  Epistle 
to  the  Second  Part  of  my 
Reports,  where  I  affirmed, 
"  That  if  the  ancient  laws 
"  of  this  noble  island,  had 
**  not  excelled   all  others 
"  (speaking  of  human)  it 
"  could  not  be   but  some 
"  of  the  several  conquerors 
"  and   governors   thereof, 
**  that  is  to  say,  the  Ro- 
"  mans,  Saxons,  Danes,  or 
"  Normans,  and  especially 
"  theRomans,  who  (as  they 
**  justly  majr)  do  boast  of 
"  their   civil  laws,  would 
"  (as  every  of  them  might) 
**  have  altered  or  changed 
"  the  same.'*    And  (saith  Hale's  H.aL. 
he)  some  of  another  nro-  ^^W'- s  tate 
leanon  are  not  persuaded,  ofthecivu 
that  the  common  laws  of  ^*^'  *^*' 
England  are  of  so  great 
antiquity,  as  there  super- 
latively  is  spoken.     True 
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it  is,  that  the  said  period 
was  my  own  opinion, 
but  not  out  of  my  own 
head :  for  it  is  the  judg- 
ment of  that  most  reverend 
and  honourable  judge.  Sir 
John  Fortescue,  knight. 
Chief  Justice  of  England 
in  the  reign  of  King  Henry 
the  Sixth  ;  who  (besides  his 
profound  knowledge  in  the 
law,  being  also  an  excellent 
antiquary)  in  his  book  in- 
tituled, 'De  Politica  admi- 
nistratione  &  Legibus  Ci- 
viiibus  florentissimi  Regni 
Angliffi  Commentarius/ 
prcUCcRep.  cap.  17.  saith  thus:  "The 

^morn^te  to  ''  Customs  of  England  are 
his  edition  of  "  of  mo^t  ancieot  anti- 
^ortescur,  p.  ^^  q^jfy^  pntctiscd  and  re- 

"  ceived  of  five  several 
**  nations,  from  one  to 
**  another  by  succession.*' 
*•  The  realm  of  England 
**  was  first  inhabited  of  the 
"  Britons,  next  after  them 
"  the  Romans  had  the  rule 
'^  of  the  land,  and  then 
^  again  the  Britons  pos- 
**  sessed  it ;  after  whom 
^<  the  Saxons  invaded  it, 
"  who  changing  the  name 
•*  thereof,  did  for  Britain 
<<  call  it  England :  after 
"  them,  for  a  certain  time, 
"  the  Danes  had  the  domi- 
<<  nions  of  the  realm,  and 
<<  then  Saxons  again,  but 
*'  last  of  all  the  Normaqs 
*'  subdued  it,  whose  de- 
<<  scent  continueth  in  the 
overnment  of  the  king- 
om  at  this  present.  And 
*<  at  all  the  times  of  these 
"  tieveral  nations,  and  of 


cc 

cc 


quam  ibidem  rei  augends 
gratia  dicitur.  Verumsane 
hoc  est,  comprehensionem 
illam  meam  fuisse  opinio- 
nem,  non   tamen   ex  meo 
sensu  depromptam,  sed  ex 
judicio  spectatissimi  et  ho- 
noratissimiJudicisJohannis 
Forteacue,   ordinis  eques- 
tris,  qui  regnante  Henrico 
sexto  e  supremo  Anglian 
tribunali  jus  dixit,&prster 
eximiam  juris  prudentiam 
in  antiqui  tatis  notitia  excel- 
luit,  in  libello  cui  titulum 
fecit,  De  Politica  admini-' 
stratione  &  Le^bus  Civi- 
libus    florentissimi   Reg^[ 
AngliseCommentarius,cap. 
17*  base  habet  Consuetu- 
dines  Anglise  antiquissinue 
sunt,  et  per  quinque  n^ti- 
onesvicissim'  usitatse  et  ac- 
cepts.    Regnum  Anglis 
pnmo  per  Britannos  inha- 
bitatum  est,  deinde  per  Ro- 
manos  regulatum«  iterumq' 
per  Britannos,  ac  deinde 
per  Saxonespossessum,qui 
nomem  ejus  exBritannia  in 
Angliam  mutaverunt;  ex 
tunc  per  Danos  idem  reg- 
num parumper  dominatutp 
est,  et  it^rum  per  Saxones, 
sed  finaliter  per  Norman.- 
nos,  quorum  propago  reg- 
num iliud  obtinet  in  praE^- 
senti.     Et  in  omnibus  na- 
tionum  harum    et    regum 
eorum  temporibus,  regnum 
illudejsdem,  quibus  jam  le- 
gitur,  cotisuetudinibus  con- 
tinue regulatum  est.   Quce 
si  optimal  non  extitissepty 
aliquis  regum  illorum,  jus- 
titia,  ratiphe,  vel  affe.ction^ 
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concitati,  eas  mutassent, 
aut  omnino  delevissent,  et 
maxime  Romani,  qui  legi* 
bus  wis  quasi  totum  orbis 
reiiquum  judicabant  Si- 
militer et  sdii  regum  pras- 
dictorum,  qui  solum  gWiio 
regnum  Angliae  po^side- 
runt,  quo  et  potentia  simili, 
ipsi  leges  ejus  exinanisse 
valueruot.  Neque  vero 
tantorum  teimppr^m  curri- 
culis  leges  civiles,  in  quan- 
tum RoiQanorum,  invete- 
rate sunt ;  neque  Veneto- 
rum  Leges»  i%nm  super  .alin^ 
antiquitf^e  4ivulgHntiir, 
quorum  turn  in$ala,  in  ini- 
tio Britoniko^,  inhaJbitata 
Don  fiiit,  s^cut  nee  Roma 
condita,  nee  uUorum  miun- 
di  regnorum  Deicoliarum 
l^es  tan  to  asvo  inolitie 
sunt:  quare,  non  bonas» 
immo  non  opticas  esse 
Apglorum  copsuetudines, 
sicut  non  dicei*e  ita  Rjep 
suspicari  fas  es^. 


C( 


their  Kings,  this  r^sfim 
'^  was  still  ruled  with  llie 
^*  self-same  customs,  th^  it 
^^  is  now  governed  withal : 
*^  which  if  they  had  not 
^^  been  right  gpod,  90iQe 
'<  of  these  Kiogs,  move(jl 
'^  either  with  justice,  Qf 
''  with  reason,  or  i^ction, 
''  would  have  ch2^ng|54 
*^  them,  or  else  altogeti^^r 
*<  abolished  them,  and  e^r 
*^  pecially  theRomaqs^who 
^*  did  judge  all  tbe  r^  q^ 
^'  the  worTd  by  tb^ir  own 
**  laws-  LikewJuse  wom14 
*<  other  ^*  the  |ifpresai4 
^*  KiQgs  have  doi^e^  ^hipjbi 
**  by  the  swprd  oply  pp^ 
^*  sessingthe  realm  of  Eng? 
**  land,  niight  by  tbe  li^ 
<<  power  and  ftuthp^tyh^ve 
^*  extinguished  the  laws 
*^  thiereof.  A«d  touching 
<<  the  gntjiqwty  of  tbiesaffi#^ 
*^  neither  .^r^  jbbe  ^Lom^j} 

**  civil  Iftws^  by  ^  ^f^g 
^*  contimMaqe  of  anciimt 
^*  times  confirmed }  nor 
"  yet  the  laws  of  the  Ver 
^^  netiaps,  which  above  «)^ 
^<  other  are  reported  to  be 
^^  of  most  antiquity,  foras- 
'^  ipuch  as  the^r  is)an4  jn 
^'  thjB  beginning  of  the  Bii- 
^'^  tpns  was  not  fi^fiH  ipha- 
'^  bit^d,  ^$  Rome  then  ^ 
^^  so  qnbuilded,  neither  the 
^*  laws  of  lany  nation  of  th(^ 
<'  worl4whicl»  wpnshjpp^th 
^'  Gojd,  ^re  of  so  pld  apid 
"  anpipqt  yea^s :  wherefpije 
«<  l^e  poptrary  is  ppt  to  be 
*<  ^id  nor  thought,but  that 
''  the  English  cpston^s  ^e 
<«  very  good,  yea  pf  all 
"  other  the  very  best." 
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1  Black. 
Comni.  2S0. 
Co.  Lit.  133.  m. 
Seld.  Tit  of 
Honoor,  36. 
Fitt.  Nonabi. 
lity,  9.  4  Co. 
f3.  b.  9Co.47. 
a.  Co.  Lit.  3.  a. 
Plowd.  S31.  a. 
S^ld.  Epino- 
mis,  11. 


And  albeit,   I   had   so 
good  a  warrant  for  the  said 
assertion   (for  every  man 
that  writes  ought  to  be  so 
careful  of   setting    down 
truth,   as  if  the  credit  of 
his  whole  work  consisted 
upon  the  certainty  of  every 
particular  period);  yet  was 
I  right  glad  to  hear  of  any 
exception,  to  the  end  that 
such  as  were  not  persuaded 
might  either  be  rightly  in- 
structed, and  the  truth  con- 
firmed; or  that  I  might  up- 
on true  grounds  be  convert- 
ed, and  the  error  reform- 
ed: I  desired  to  know  some 
particulars,  as  many  as  they 
would  (for  generalties  ne- 
ver bring  any  thing  to  a 
conclusion).  At  length  (for 
this  was  remembered  when 
I  hi^d  almost  forgotten  it) 
their  great  desire  was  to 
see  some  proofs,  that  the 
common  law  in  these  four 
particular  cases  was  before 
the  Conquest,  as  now  it  is : 
%  First,  that  the  Queen,  be- 
ing wife  to  a  King  regnant, 
was  a  person   sole  by  the 
common  law  to  sue  and  be 
sued,  to  give  and  take,  &c. 
solely   without  the   King. 
%  Secondly,   that   a   man 
seised  of  lands  and  in  fee- 
simple,     shall    forfeit    his 
lands    and   goods   by  ^at- 
tainder of  felony,  or  by  out* 
lawry,  and  that  thereby  his 
heirs  should  be  disinherited. 
%  Thirdly,  that  a  woman 
being    attainted    of   petit 
treason  should   be  burnt 
%  Fourthly,   whether  the 


Lic6t   vero  hujus   asser- 
tionis  tam  locuples  sit  mihi 
author  (quilibetenim  scrip- 
tor  aded  anxi^  sit  soUicitus, 
ut  ad  veritatem  dicat,  per- 
inde  ac  si  totius  operis  fides, 
uniuscujusque   periodi  fide 
niteretur) ;  exceptionem  ta- 
men  quancunquefactam  fu- 
isse  Isetus  audivi,  ut  qui  non 
inducti  erant  ut  crederent, 
edocerentur,  &  Veritas  con- 
firmaretur ;  vel  ut  ego  ex 
solidis  fundamentis  in  viaro 
revocarer,  &  error  corrige- 
retur.     Petii  autem  ut  par- 
ticularia   aliqua,   quotquot 
voluerint,  proponerent  (ge- 
neralia  enim  conclusionem 
nunquam  conficiunt).  Tan- 
dem ver6  (cum  hoc  mihi  ex 
memoria  fer6  excidissit)  vo- 
tum  illis  imprimis  erat,  ut 
testimonia  aliqua  produce- 
rentur,  quibus  probaretur 
jus  municipale,  in  his  qua- 
tuor  seorsim    causis    ante 
Normannicam     victoriam, 
ut  hodie  se  habet,  viguisse. 
%  Primum,Reginam,  Regis 
consortem,  ex  jure  munici- 
pali  personam  esse  quae  in 
jusvocaretetvocaretur,quaB 
daret  et  accipeiet  per  se, 
Regis  consensu  non  adhi- 
bito.    %  Secundo,  eura  qui 
jure  Optimo  terras  tenet, 
easdem  cum  bonis  amitte- 
re  debere,  si  esset  felonis 
reus  peractus  aut  exlex  de- 
claratus,  et  inde  hseredes 
haereditate      excludendos. 
^Tertio,  mulierem  proditi- 
onis  minoris  convictam,  ad 
palum  ligatam  cremandam 
esse.  %  Quarto,  an  priscte 


Part  VI.] 


TO  THE  READER. 


VII 


Angliae  leges  appellationes 
ad  sedem  Romanam  in  cau- 
sis  ecclesiasticis  admitte- 
rent. 

Ubi  primum  hasce  quse- 
stiones  propositas  esse  vi- 
derim,  responsa  directa  et 
demonstrativa  se  mihi  ob- 
tulerunt.  Ad  primum  ec- 
ce  tibi  diploma  antiquum 
ante  Normannorum  ingres- 
sum  in  hsec  verba.  Reg- 
nante  in  perpetuum  Do- 
mino nostro  Jesu  Christo. 
Ego  ^thelswith  Regina, 
Deo  largiente,  Mercio- 
rum,  cum  consensu  meo- 
rum  seniorum,  concedens 
donabo  Cuthwulfo  fidelis- 
simo  ministro  aliquam  teU 
luris  partem  mess  proprise 
potestatis,  id  est,  terram  xv. 
manentium  in  loco  qui  di« 
citur  Laking,  pro  ejus  hu- 
jusmodi  obedientia  atque 
pecunia  placabili,  hoc  est 
mille  quingentis  solidis  ar- 
genti  &  auri,  vel  quinde- 
cies  centum  siclis,  ut  ha- 
beat  &  possideat  quam  diu 
vivat,  perfruaturque  volun- 
taries &  post  finem  illius 
terminuYnque  dierum,  libe- 
ram  relinquat,  cuicunque 
voluerit  insempiternam  po- 
testatem  hsereditatemque 
perpetuam.  Et  heec  do- 
natio pacta  est  anno 
Dominican  incarnationis 
DCCCLXVIII.  Indicti- 
one  prima.  Et  prsscipimus 
omnibus  sseculi  potestati- 
bus,  in  nomine  Dei,  Patris, 
&  Fiiii,  &  Spiritiis  Sancti, 
haec  supradicta  inviolata 
servare.     His  testrbus  sub- 


ancient  laws  of  England 
did  permit  any  appeal  to 
Rome  in  causes  spiritual  or 
ecclesiastical. 

I  had  no  sooner  seen  these 
questions,  but  instantly  I 
found  direct  and  demon- 
strative answers  to  the  same. 
For  the  first,  behold  an  an- 
cient charter  made  long  be- 
fore the  Conquest,  which 
followeth  in  these  words. 
"  Our  Lord  Jesus  Christ 
**  reigning  for  ever.  I  M^ 
"  thelswith*  Q.  of  the  Mer- 
"cians  by  God's  grant, 
"  with  the  consent  of  my 
"ealdermen,  will  give  by 
"grant  to  Cuthwolph  my 
<<raost  faithful  servitor,  a 
"  certain  piece  of  land,  be- 
"  ing  part  of  my  peculiar 
"  power  t  (that  is  to  sav)  a 
*^  piece  of  land  of  fifteen 
"  manses,  in  a  place  which 
^^  is  called  Liaking,  for  his 
"obedience,  and  payable 
"money  in  this  manner, 
"  that  IS  to  say,  a  thou- 
'*  sand  five  hundred  shil- 
"  lings  of  silver  and  gold, 
"  or  fifteen  hundred  sides, 
**  that  he  may  have,  possess 
"  and  enjoy  at  his  pleasure, 
"  as  lon^  as  he  liveth  ;  and 
"after  his  end,  and  limit 
"  of  his  days,  he  may  leave 
"  it  to  whomsoever  he  will, 
"  for  everlasting  power  and 
"  perpetual  inheritance. — 
"  And  this  my  donation  is 
"  covenanted  in  the  year  of 
"our  Lord's  incarnation 
"  DCCCLXVIIL  the  first 
"indict ion.     And  we  do 

charge  all  secular  powers. 


*  ThU  /Ethels- 
with  was  wife 
toBorghredK. 
oftheMer- 
ciaoi,  and  it 
appeared!, 
that  R.  Burgh- 
red  was  alive 
at  this  time, 
for  he  was  a 
witness  to  this 
ffrant :  and  the 
law  continn- 
eth  so  to  this 
day.    Seld. 
Epinomis  11. 

f  i.  e.  De- 
measns. 
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"  in  the  n^rae  of  God  the 
**  Fathar,  the  Son,  ^  the 
^*  Holy6host,toob$erve  the 
'^aforesaid  in  violate.  Theae 

witnessessubSiCribing  and 
"  consenting  thereunto, 
*^  whose  names  here  recit- 
^^  ed  are  underwritten.  I 
"Etheh-ed,  King  of  the 
^'  West  S^XQBs  ^ave  ppn- 
*^  sented  aQ4  subscribed.  I 
**Burghr^(J,  King  of  the 
^  Mercians  h^ve  cpnsentjed 
'^wd  aabscribed.  f  i£- 
^^thelswith,  Queeq,  h^ve 
^*  consented  and  subscrib- 
''  ed,  &c." 

I  have  here  set  down 
another  charter  of  record, 
ioa4e  also  lopg  before  the 
Conquest)  *4.e  vefbp  in  ver- 
bum'i  for  ^  direct  ansv^rer 
to  tKe  second.  ^^  I  Dthel- 
*'  fed  fey  Go4'9  providence, 
^  Eoiperor  of  all  Albion » 
'^do  grant  to  my  well- 
^belpved  servitor,  whose 
'  nobility  of  parentage 
<hath  giy^n  UllHc  for 
^nam^,   for   the    faithful 

*  fieiryice  whi^rewith  he 
'  biath  Gourtieou^ly  served 
^me,  a  certain  parcel  of 
^  land,  t^t  is  to  say^  two 
'  iBapses^  and  ^n  half,  in 

^  a  place  wb^re  4;he  inha- 
'bitants   call   ^t   Dun- 

*  maltony  in  perpetual  in- 
'heritance,  that  he  may 
^  well  enjoy  and  prospe- 
^rously  possess  the  same, 

*  as  long  as  he  is  seen  to 
'  run  the  race  of  this  life 
'with  vital  breath,  and 
'  may  leave  the  same  to 
'  what  successor  he  please, 


scribentibus  &  consentiea- 
tibus  quorum  nomina  pQS( 
recitata  conscribpntur.  1^ 
go  Ethelred  Rex  Ocpj- 
deatalium  Saxonum  con- 
sensi  &  subscripsi,  &c.  Ego 
Burghred  Rex  Merciprum 
consensi  &  subacripsi.  ^9 
Etbelswith  (legina  consen- 
si &  sul)sprips],  ffc. 


Aliud  etiam  fijp}ppia  ^y^ 
sacris  scripiis,  ante   Nqt- 
uj^nnpfpro    etiam  adyjeflL^ 
turn  de  verbo  a4  verj^aip 
propppapj,  quo  quflestip^f 
secundfie  dp"ept^    satis^^ 
^go  jg|bhe)redus  tptius  A|^ 
bioni§  Dpi  providepfi^  Ipx, 
peratpr  cuidam  idiiectissipio 
mihi  ministro,  cui  parepte- 
Iss  npbilitas  Ul^ric  indidj^ 
nomen,  pro  fidissimo,  quo 
ipibi  afl^iliter  obsecund^r 
tus  esjt  obsequip,  qpandaiq 
ruris  particulam,  v;z.  dp^^ 
mansas  &  dimidiam  in  lopp 
ubi  solicolas  ^t  Dunp)^- 
ton  appellapty  in  perpe^p- 
am  concedo  baeredit^tppi^ 
quatenps  ille  bene  perfrp^r 
tur  ac  prospere  posside^t, 
quamdiu  hujus  asvi  incpl^- 
tum  vitali  flamipe  rota)3]|i- 
que  meatp  percurrere  cer- 
nitur,  &  post  i^tius  labilis 
vitas  excessum,  cuicunqu^ 
sibi  libuerit  successori  re- 
linquat.     Sit  autem  pn^- 
dictum  rus  quadam  cpm- 
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muni  terra  situm,  liberum 
ab  omni  mundiali  obsta- 
culoy  cum  omnibus  quae 
ad  ipsum  locum  pertinere 
dignoscuntur,  tarn  in  mag- 
nis  quam  in  modicis  febus, 
campis,  pascuis,  pratis,  syl- 
vis  (exceptis  istis  tribus, 
^xpeditiOne,  pontis  arcisve 
constfuctione).  Hanc  vero 
rticktsi  donationem  (quod 
opto  absit  k  fidelium  tntti* 
tibus)  minuentibus  atque 
frangentibus,  fiat  pars  eo- 
rum  cum  illis  de  quibus 
echontisatur,  Drscedite  a 
me  maledicti  in  ignem  ae- 
teit'trntn  qui  paratus  est  Sa- 
tanife  &  satellitibus  ejus,  ni- 
si priiis  digna  Deo  peniten- 
tia  veniam  legali  satisfac- 
ttone  emendent.  Nam 
quod  bominis  memoria 
transilit,  Kterarum  indago 
fes^tf Vat.  Unde  hoc  legen- 
tit>us  est  intimandum,  quia 
hoe  prffifatum  rus  per  cu- 
jusdam  viri  infauda?  pras- 
snttptionis  culpam,  qua  au- 
dftCt^r  fiirtiv^  se  obKgavit, 
ftoti  abhoffuit,  cui  ik>men 
Ethehig  parentes  iiididere, 
licdt  fasdo  nomen  dehones- 
taverit  fls^itio,  ad  mei  ju- 
ris devenit  arbitrium  atque 
per  me  reverendo,  ut  jam 
Mte  piia^atus  sum^  colla- 
tmn  est  ministro,  cujus  cul- 
pae  notam  Anglicd  relati- 
one hie  ratam  duximus  esse 
notandum. 
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'•  after  his  departure  from 
**  this  transitory  life.  Let 
'Hhe  said  land  situated 
"  in  a  certain  common,  be 
'*  free  from  all  worldly  im- 
pediment, with  all  which 
are  kno\^  to  belong  to 
*Uhe  said  place,  as  Welt 
'<in  great  mattefs,  as  in 
**  small,  in  fields,  pastures, 
^*  meadows  and  Wodds 
**  (expedition,  building  of 
**  bridges  and  castles  being 
*^  excepted).  Such  as  shaU 
^<  diminish  and  violate  this 
my  gift  (which  I  wish 
may  be  far  from  the 
<<  minds  of  all  the  faithful), 
*^  let  them  have  their  part 
'*  with  them,  of  whom  it 
*<  shall  be  resounded,  de- 
part from  ittt  ye  cursed 
into  everlasting  fire, 
**  which  is  prepared  for 
^'Saitan  and  his  ail^^ls, 
<<  unless  th^y  do  rnake 
*<  amends  by  lawflil  sMis- 
^  faction,  obtaitfMg  par- 
"  don  by  due  penance  to- 
"  watds  Gx)d.  Whereas 
**  that  which  man^stit^mory 
"doth  ovei^ass,  the  dili- 
gent search  'of  writing 
doth  preserve :  this  is  to 
^  be  notified  to  the  readers, 
*<  that  the  said  land  came 
**  to  the  disposition  of  my 
**  right,  by  the  crime  of  a 
« certain  man's  unspeak- 
*'  able  presumption,  where- 
"with  boldly  and  feloni- 
"  ously  he  hath  not  abhor- 
**  red  to  incumber  himself 
which  man  his  parents 
named  Ethelsig,  albeit 
^^  he  hath  discredited  his 
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*<iiame    by  a  foul  fault: 

^*  And  by  me .  (as  is  afore- 

<<  said)  the  said  land  is  be- 

"stowed  upon   my  reve- 

**  rend  servitor.  The  man- 

**  ner  of  whose  fault  we 

thought  good    to  note 

here  in  English. 

scicLEpinomis      ^^  This  was  the  land  for- 

^  feited  at  Dunmalton  that 
*^  EthelsigforfeitedtoKing 
'*  Ethelred's  hands.  It  was 
*^  so  then,  that   he   stole 
**  Ethelwin's  swine,    who 
**  was  son   to    Ethelmere 
^'  Ealderman  ;     then    his 
'^  man  did  ride  to  him,  and 
took  the   things  stolen 
out  of  Ethelsig's  house, 
^^  but  he  burst  out  to  the 
•  i.  e.  a  Jury.    **  woods  and    men*  out- 

*^  lawed  him,  and  men 
"  brought  to  King  Ethel- 
^^  red  his  lands  and  his 
**  goods.  Then  gave  he 
'^  that  land  to  his  servant 
*^  Hawes  for  a  perpetual 
**  inheritance.  And  WuU 
"  frjc,  son  to  Wulfrun,  after 
"  haditofhimin  exchange 
^'  for  otherlands  that  pleas- 
'*  ed  him  better  :  and  this 
"  was  with  the  King's 
**  leave,  and  with  the  tes- 
timony of  his  wise  men. 
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"  This  donation  was 
**  made  in  the  year  from 
**  the  incarnation  of  our 
«  Lord,  DCCCCXCV.  the 
**  VIII.  indiction,  in  the 

XVII.  year  of  the  said 


€€ 


Hie  erat  ille  fundus  foris- 
Dif  fser  })c  lanb  poyi- 
fmctDs  apod  Donmalton,  qoem 
pofib  '  Mt  Dunmalton  pt 
iBthelsigus  forbfecit  .£ihel- 
JE'Seiyi^^t  ponpon^  ^^- 
redo  Regi  in  manus :  hoc 
peb  Cynmns  to  ))anba :  tet 
erat  ideo  quod  ille  furatos  est 

^thelwini  Porous  ^thelmeri 
^belpiUf  jrpm  iE*]elmcfief 
fiUi  Senatoris.  Tunc  adequita- 
f  una  iElalbefimanf  •  Dan  on 
runt  ejus  famuli,  &  abstulerunt 
J)if  COen  to    -J  tu^on 

furto  sublata  ex  ^thelsigi 
vt  &  fpic  op  -flSfclpj]- 
domo,  8c  ille  erupit  in  sylvam, 
l^Uf ,  ^  pt  o^beajift  to  puba, 
et  homines  ilium  fugaverunt 
*3  CDaq  ))im  aplynbe 
inde.     Atque   homines    detu- 

!»a.        TTnb        CDan      jejiej^t 
erunt  iEthelredo  Regi  ilium 
^^lf\eb     Cynmnj     p«t 
fundum  et  ejus  bona.     Tunc 
lanb,       *]     ])if     aej^a.         Da 
donavit    ille      istum    fundum 

S^njapa  J)e    f         lant 

awaso  suo  famulo    in  per- 
Hapaf     piy     CDan      on 
petuam      hscreditatem.        Et 

ecc  ypfp  '^^ 

Wulfricus    Wulfiruni       filius 

pulfpic         pulrpunf      fune 

tenuit  postea  ab  illo  permu- 

tatione  cum  illis  quas  ipsi 
f\f b  CDib  %am  %e  ))im  2^ 
gratiora  erant,  cum  Regis 
femeji  r«f ,  be  fe  Lynnm;^ 
venia  &  ejus  prudentfim  tes- 
leap,  *]  pif  pittenne  je- 
timonio. 
pitenej*. 

Acta  est  base  pras&tado- 
natio  anno  ab  incamatione 
Domini  nostri  995.  In- 
dictione  octavo,  anno  vero 
Re^ni  praafati  Regis  17. 
Scnpta  est  hsc  cartula  his 
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consentientibus  qui  sub- 
ternotantur.  £go  Ethel- 
redus  Rex  Anglorum  pras- 
fatam  donationem  sub  si- 
gillo  sanctas  crucis  indeclU 
nabiliter  consensi  atque 
roboravi.  Ego  iElfricus 
Dei  gratia  electus  ad  ar- 
chiepiscopatum  Dorober- 
nensis  ecclesis&ejusdemdo- 
num  crucis  taumate  stabi- 
livi.  Ego  Aelfhell  Win- 
tonieosis  ecclesias  episco- 
pus  designavi.  Ego  Aesc- 
with  Dorcensis  episcopus 
ecclesias  adnotavi.  Ego 
Athulf  Herefordensis  ec- 
clesise  episcopus  imposui. 
Ego  Vulfsig  Scirburnensis 
ecclesias  episcopus  conclu- 
si.  Ego  Athel  werd  dux.  Ego 
Aelfric  dux.  Ego  Aelfheun 
dux.  Leoisig  dux.  EgoLe- 
ofwin  dux.  Ego  Aelfwerd 
abbas.  Ego  Aelfsige  abbas. 
Ego  Leotric  abbas.  Ego 
Brithelm  abbas.  Ego  Wlf- 
gar  abbas.  Ego  Athelmer 
minister.  Ego  Ordulf  mi- 
nister. Ego  Aelfsige  mi- 
nister. Kgo  Brithwolde 
minister.  Ego  Milf  heh  mi- 
nister. Ego  Vulfric  mi- 
nister.  Ego  Wlfget  mi- 
nister. Ego  Leofric  mini- 
ster. Ego  Athelric  mini- 
ster. Ego  Leofric  minister. 
Ego  Wlfiner  minister.  Ego 
Friena  minister. 

Ad  tertium,  Caius  Julius 
Cassar  (qui  ante  Christum 
natum  annis  jam  MDC. 
transactis)  prodit.  De 
morte  Mariti  si  compertum 


*  King.    This  charter  was 

*  written  with  the  consent 
'  of  them  whose  names  are 

*  hereunder  written.       I 

*  Ethelred  King  of  Eng- 
'  lishmen  have  constantly 
<  consented  and  ratified 
^  this  donation  under  the 
'  sign  of  the  holy  cross. 

*  I  Alfric  by  God's  grace 

*  elected  unto  the.  Arch- 
'  bishoprick  of  Canter- 
^  bury,  have    established 

*  this  gift  with  the  sign  of 

*  the  cross^  &c." 


Touching  the  third,  Cfle-  See  in  the  pre- 
sar    in  his  Commentaries  '^^^^ 

Ltib.     6.     page     68.     (who  Reports  oot  of 

wrote  before  the  incarna-  nS^cnimi. 
tion  of  Christ,  above  1600  tfuMteBHten- 

fita  fiperta,  flf « 
quMmdeOit* 
iunmtrmuUdMf 
elcSM,  Janus  Angl.  IT 
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1 30  Geo.  5. 
c.  46. 


Seld.  Janiu 
Angl.  7f. 
Rog.  HoTen- 
den,  f.  503. 


▼ears  past)  affirmethy  that 
if  the  wife  be  suspected  of 
the  death  of  her  misbandy 
*  et  si  cotnpertnm  ^t,  igni, 
^tc«  i6teracitmt :'  that  is, 
iMt  if  she  be  found  guilty 
6f  the  de&th  of  htit  hiis- 
b»nd,  Which  is  p^tit  trea- 
toti»  the  Wife  is  bii^nt  to 
dtettth,  a:s  she  is  (in  that 
tstse)  at  this  day.t 

For  the  last,  by  an  act 
6f  Pfttliatoeftt  hoWen  in 
the  tenth  year  of  King 
Henry  the  Second,  which 
was  in  Anno  Domini  1164, 
it  is  enacted  as  followeth. 
^*  As  concerning  appella- 
^^  tions,  if  any  shall  arise 
"  from  the  Archdeacon, 
**  they  must  proceed  to 
"  the  Bishop,  from  the 
Bishop  to  the  Archbish- 
op: and  ifthe  Archbishop 
**  do  fail  in  doing  justice, 
it  must  lastly  come  to 
the  King,  that  by  his 
precept  tfie  controversy 
may  be  ended  in  the 
**  Archbishop's  court,  so 
^*  that  there  ought  not  to 
**  be  any  proceeding  far- 
**  ther  without  assent  of 
««the  King."  And  that 
this  amongst  many  other 
might  not  taste  of  innova- 
tion, the  record  saith,  ''this 
^'  recognition  or  record  was 
^*  made  of  a  certain  part 
"  of  the  customs  a«d  li- 
**  berties  of  tlie  predeces* 
'^  8ors  df  the  King^  to  wit, 
^^  of  King  Henry  hitsgrand- 
**  lather,  and  df  other 
Kings,  which  ought  to 
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est,  uxbi^m  igni  atque  Mi- 
nibus tonnentis  excrutia- 
tam  fnterficiunt;  utbodie 
in  U8ta  est,  apud  nos. 


Ad  quartum  k  postre- 
mum,  authoritate  Parlia- 
mentaria  anno  10  r^s 
Henrici  secundi,  qui  fuit 
Domini  MCLXIV.  sanci- 
tum  est  De  appellationi- 
bus  si  emerserint  ab  archi- 
diacono  debet  procedi  ad 
episcopmn,  ab  episcopo  ad 
archtepiscopum,  &  si  ar- 
chiepiscopun  defuerit  in 
ju^titta  exhibenda,  ad  do- 
milium  regem  pervenien- 
dtim  est  extremo^  ut  prs^ 
cepto  ipsius  in  curia  ar- 
chiepiscopi  controversia 
terminetur  :  ita  quod  non 
debeat  ultraprocedi  absque 
assensu  domini  Aegis.  Et 
hoc  inter  alia,  ne  novum 
tMeretur,'  rn  ipso  autx)gra- 
pht>  sd>jungitur.  Facta  est 
TOc  recognitio  sive  recor- 
diitib  cujusdam  partis  con- 
SucftudinAm  &  iibertatikm 
antecessorum  Regis,  vide- 
licet, Henrici  avi  sui,  & 
aliorum,  qus^  observari  de- 
beant  in  regno,  &  ab  om- 
nibus teneri  propter  dis- 
sehsiones  &discordiassspe 
emergentes  inter  clerum  & 
justiciaries  domini  Regis, 
&    magnates    regni.      Et 
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hanc  recognitionem  sive 
recordationem  omnes  ar- 
chiepiscopiy  episcopi,  ab- 
bates,  priores,  clericiy  cum 
comitibus,  baronibus,  pro* 
ceribus  cunctis,  &c.  jura-, 
verunt  &  firmit^r  in  verbo 
veritatis  promiserunt  una 
voce  tenendas  &  observan- 
das  Domino  Regi  &  haere- 
dibus  suis  bona  fide,  &  abs- 
que malo  ingenio  in  per- 
petuum.  Ego  autem  hac 
in  re  mihi  persuadeo,  quod 
quicunque  considerate  & 
aequo  animo  causam  Cau- 
drei  in  relationibus  meis 
postremis  legerit,  sibi  a- 
bunde  satis&ctum  putet* 
Nee  possum  non  agnoscere, 
me  minime  expectasse,  ut 
theologus  aliquis  ejusmodi 
responsioncm  procudere 
voluerit,  cujusmodi  in  lu- 
cem  prodiit,  idque  duabus 
de  causis.  Primum,  quod 
veritatis  &  charitatis  lineas 
transiliendo,  convitiis  &  ca- 
lumniis  k  quaestione  omni- 
nd  alienis  sit  referta.  In- 
genium  igneum  &  salaman. 
drinum  theologos  minime 
decet ;  &  convitia  effulmi- 
nata  ex  ore  effervescente, 
quod  se,  animi  inquieti  fra;- 
na  spumantia  mordendo, 
lancinat,  quaeque  odii  semi- 
na  &  lites  in  perpetuum  se- 
rendi  causas  suggerunt,  la- 
biis  theologicis  sunt  indig- 
uissima.  Certo  scio  nee 
syrtes  quibus  firmum  solum 
non  subest,  nee  sepimenta 
ex  carduis,  paliuris,  &  spi- 
nis  ad  bases,  macereas  vei 
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"  be  observed  in  the  king^ 
"  dom,  and  held  of  all  for 
'^  the  dissensions  and  dis- 
^^  cords  often  arising  be- 
*«  tween  the  clergy  and 
"  our  Lord  the  King^s  jus- 
"  tices,  and  the  Peers  of 
"  the  realm :  and  all  the 
archbishops,  bishops,  ab- 
bots, priors,  clergy,  with 
**  the  earls,  barons,  and 
"  all  the  nobles,  &c.  have 
^*  sworn  and  assuredly  pro- 
"  mised  in  the  worcl  ot' 
"  truth,  with  one  consent 
^*  to  keep  and  observe  the 
said  recognition  toward 
the  King  and  his  heirs 
"  in  good  sooth  without 
•*  evil  meaning  for  ever." 
But  herein  I  persuaded  my- 
self,  that  every  man  that 
had  advisedly  and  with  an 
equal  mind  read  Caudry's 
case,  published  in  my  last 
Reports,  would  therewith 
in  this  point  have  been  sa- 
tisfied. And  I  must  freely 
acknowledge,  that  I  never 
expected,  that  any  divine 
would  have  attempted  to 
have  made  such  an  answer  to 
that  case,  as  lately  hath  been 
published,  for  two  causes. 
First,  for  that  it  (exceeding 
all  bounds  of  truth  and  cha^ 
rity)  is  full  of  maledictions 
and  calumniations, nothing 
pertinent  to  the  state  of  the 

Question.  It  becometh  not 
i vines,  to  be  of  fiery  and 
salamandrine  spirits :  nei- 
ther are  bitter  invectives 
foamed  out  of  an  hot  mouthy 
ever  fretting  itself  upon  the 
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bit  of  discontentment  (the 
seeds  of  hatred,  and  means 
of  making  controversies 
immortal)  beseeming  the 
lips  of  any  man  of  that  pro- 
fession. Sure  I  am,  that 
neither  quicksands  having 
no  stedrast  ground,  nor 
quicksets  of  brambles  or 
briars,  are  fit  either  for  foun- 
dations, or  for  fences  or  de- 
fetices,  especially  for  him 
that  usurpeth  the  sublime 
and  broad-spreading  name 
Father  Par-     of  the  catholic  divinc.  He 

out  of  conscience  and  cha- 
rity, to  persuade  the  ad- 
verse party,  should  repeat 
his  authorities,  his  argu- 
ments, his  reasons,  and  ca- 
tegorically and  christianly 
answer  tne  matter  ^ad 
idem',  without  any  invec* 
tive  against  the  person, 
whom  his  end  is  (or  should 
be)  to  convert  to  his  opi- 
nion. Young  sophisters 
are  wont  to  rail  (and  by 
that  means  keep  themselves 
from  a  nonplus)  when  they 
are  not  able  to  answer  the 
argument  enforced  against 
them.  Secondly,  for  that 
(as  I  published  in  my  Epis- 
tle to  the  Reader)  I  dealt 
only  with  the  municipal 
laws  of  England,  as  a  sub- 
ject proper  to  my  profes- 
sion. 

Expect  not  from  me 
(good  reader)  any  reply  at 
.all,  for  (  will  not  answer 
unto  his  invectives,  and  I 
cannot  make  any  reply  at 


mdBniaidonte  esse,  illi  prse- 
sertim  qui  sublime  &  theo- 
logi  catholici  nomen  long^ 
lateque  patens  sibi  arrogat. 
Qui  responsionem  ex  con- 
scientid  &  charitate  moli- 
tur  ut  alteri  parti  petsua- 
deat,  aigumenta  ejus  &  ra- 
tiones  repeteret,  &  catego- 
ricd  atque  Christian^  ad 
idem  responderet,  nuUis 
convitiis  in  eum  evibratis 
quern  in  suam  sententiam 
perducere  studet,  aut  stu- 
dere  debet.  Tytt>nes  in 
dialectica  convitiari  solent 
(ut  inscitise  notam  subter- 
fugiant)  cum  argumentum 
in  illos  contortumdeclinare 
nesciant»  Secundd,  quod 
in  epistola  ad  lectorem  jam 
turn  praefatus  fueriro,  mihi 
rem  esse  cum  municipali 
Anglise  jure,  quod  mei  pro- 
fessionis  proprium  est  sub* 
jectum* 


Responsum  k  me  ne  ex- 
pectes  velim  (candide  lec- 
tor) calumniis  enim  &  con- 
tumeliis  ejus  minime  re- 
spondebo;    &  nullum  ad 
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ejus   commentationes    re- 
sponsum  referre  visum  est. 
Venim  est,  calumnias  vin- 
dictam  provocare,  &  inde 
charitatem  &  divina  man. 
data  violate,  ideoque  Da- 
vid precatus  est,  *  Redime 
me  a  calumniis  hominum, 
ut  custodiam  mandata  tua.' 
Mei   autem    loci   homine 
plan^  indignum  est,  ^  Con* 
vitium  convitio  regerere* : 
illud  enim  est  ^  lutum  Into 
purgare.*  Deus  ipse  exem- 
plar judici  proposuit,  qui  & 
ipse  primus  erat  juris  rela- 
tor, ^  Mitissimus  super  om* 
nes  homines  qui  morantur 
in  terra.'    Ad  cujus  exem* 
plum  judices  singuli,  etsi 
indies  irritentur,  quantum 
possunt  se  conformare  de-* 
bent.     Hie  illli  &  de  illo 
tantum  hac  in  caus&  dicam, 
^  Ille  didicit  roaledicere,  & 
ego  maledicta  contemnere*^ 
Causa    cur    responsionem 
reddere  non  p(>ssum,  haec 
est,  ego  tantum  textum  re- 
tulerim,  &  quasi  unum  con-> 
sensum  &  concentum  anti- 
quarum    hujus  Regni  Je- 
giim,  quas  comprobatse  om- 
nium seculorum  successi- 
one,  tam  universal!  consen- 
su in  parliamentis,  quam 
judicils  &spectatissimorum 
Judicum  &  juris  nostri  pru- 
dentum  sententiis  in  ordi- 
ne  judiciario,  quas  ex  jure- 
jurando  et  conscientid  tu- 
lerunt. 


all  to  any  part  of  his  dis- 
course. True  it  is,  that  ca- 
himniations  be  great  mo- 
tives of  revenge,  and  con- 
sequently a  breach  of  cha- 
rity, and  of  God's  com- 
mandment :  and  therefore 
David  prayed,  *  redime  me 
a  cahimniis  hominiim,  ut 
custodiam  mandata  tua.' 
But  it  is  far  unbeseeming 
a  man  of  my  vocation,*con- 
vitium  convitio  regerere,* 
for  that  were  •  lutum  luto 

})urgare.*  And  God  hath 
eft  a  precedent  of  a  judge 
(who  also  was  the  first  re-  Mo^es. 
porter  of  law)  that  he  was 
*  Mitissimus  super  omnea 
homines  qui  morantur  in 
terra :'  whose  example  all 
judges  (though  they  be 
provoked  every  day)  ought 
as  much  as  they  can  to  imi^ 
tate  and  follow.  This  only^ 
will  I  say  in  this  cause,  to 
him  and  of  him.  ^  Ille  di- 
dicit maledicere,  et  ego 
maledicta  contemnere.' 
The  cause  that  I  cannot 
reply  is,  for  that  I  have  on- 
ly reported  the  text,  and  as 
it  were  the  very  voice  of 
the  ancient  laws  of  this 
realm,  proved  and  approv- 
ed in  all  successions  of 
ages,  as  well  by  universal 
consent  in  Parliaments,  as 
by  the  judgments  and  re- 
solutions of  the  reverend 
Judges  and  Sa^es  of  their 
common  laws,  m  their  ju- 
dicial proceeding,  which 
they  gave  upon  their  oaths 
ana  consciences. 
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I  quoted  the  year,  the 
leaf,  the  chapter  and  other 
certain  references  for  the 
ready  findingthereof.  And 
I  could  have  added  more, 
if  the  report  of  that  case 
(being  very  long,  as  it  is) 
should  have  not  been  drawn 
to  an  extraordinary  prolix- 
ity. But  when  I  looked 
into  the  book,  ever  expect- 
ing some  answer  to  the 
matter ;  in  the  end  I  found 
the  author  utterly  ignorant 
(but  exceeding  bold,  as 
commonly  those  qualities 
concur)  in  the  laws  of  the 
realm,  the  only  subject  of 
the  matter  in  hand,  but 
could  not  find  in  all  the 
book  any  authority  out  of 
the  books  of  the  common 
laws  of  this  realm,  acts  of 
parliament,  or  any  legal 
and  judicial  records  quot- 
ed or  cited  by  him  for 
the  maintenance  of  any  of 
his  opinions  or  conceits : 
whereupon  (as  in  justice  I 
ought)  I  had  judgment 
given  for  me,  upon  a  *  Nihil 
dicit*,  and  therefore  cannot 
make  any  replication.  For 
his  divinity  and  histories 
cited  by  him,  only  publish- 
ed in  the  said  book  ^  Ad 
faciendum  populum',  (but 
how  truly  and  sincerely  his 
own  conscience  knowing, 
he  thought  it  best  for  the 
salving  of  his  credit  to  con- 
ceal his  name)  I  will  not 
answer,  for  then  I  should 
follow  him  in  his  error,  and 
depart  from  the  state  of  the 


Annum,  paginam,  ca- 
put, &  alia  certa  indicia, 
ad  faciliorem  inventionem, 
adnotavi.  Plura  etiam  at- 
texere  poteram,  nisi  causa; 
illius  relatio  (qus  sane 
perlonga  est)  plus  nimio 
su&  prolixitate  excurreret. 
Cum  Hbrum  introspicerem, 
semper  expectans  aliquod 
ad  rem  responsum,  in  au- 
thore  tandem  deprehendi 
summam  juris  hujus  regni 
de  quo  agebatur,  ignoran- 
tiam  cum  summa  audacia, 
quod  plerumque  fit,  con- 
junctam  :  at  per  totuni  li- 
bmm  ue  vel  testimonium 
quidem  ex  juris  nostri  mu- 
nicipalis  codicibus  statutis 
parliamentariis,  aut  scriniis 
legalibus  et  judiciariis  ab 
ipso  prolatum,  in  suse  opi- 
uionis  firmamentum  com- 
peri :  adeo  ut  (justitia  ipsa 
judicante)  pro  me  senten- 
tia  lata  sit  ex  formula  Ni- 
hil dicit,  ideoque  respon- 
sum reponere  non  licet.  Ad 
theologica  et  historica  ab 
illo  prolata  in  eodem  libro, 
solummodo  Ad  faciendum 
populum  (quara  verti  et 
sincere  ipse  sibi  conscius, 
ut  fidcm  sane  tueretur,  no- 
men  reticere  consultissi- 
mum  putavit)  haudqua- 
quam  responsum  referam : 
hoc  enim  esset  ipsum  er- 
rantem  consectari,  et  a 
quasstione  proposita,  quae 
in  jure  nostro  raunix:ipali 
versatur,  longe  aberrare. 
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Jam    sexto   huic   operi 
(benevole    lector)    supre- 
mam  manum  imposui,  et 
ad  tuam  privatam  informa- 
tionem,  bonum  publicum^ 
plurimorum     securitatem, 
et  periculum  avertendum, 
quod  ex  errrore  eiiascitur, 
in  lucem  edidi.      Res  ges- 
tas  Anglorum  in  universo 
orbis  terrarum  theatro  ce- 
leberrimas  fuisse  agnosco  j 
ac  praeclarius  gestas  quam 
descriptas,    quod  historia, 
quae  ornate  narraret,  des- 
tituimur  :  leges  etiam  An- 
glorum praestantissimas  es- 
se  agnosco:  mult6  tamen 
praestantiores  quam  videri 
possint  ulli  oculo  (nisi  qiiis 
dioptica  linea  in  eas  intue- 
atur)  quia  styli  splendor  & 
orationis  compositae  orna- 
taeque  lumen  absit,    quae 
nunquam  major!  quam  ho- 
di^pretio,  prudentes  niliilo- 
minus    scientiae    mysteria 
amplectentur,  licet  exiliori 
scribendi    genere    propo- 
nanlur,    nee  pretiosas    et 
nobiles"^  gemmas    recusa- 
bunt,     quamvis   vilioribus 
'  thecis  recondantur. 

Particuiarium  causarum 
et  exemplorum  relatio  di- 
lucidissima  est  docendi  me- 
thodus,  et  recta  juris  ra- 
tio et  regula:  sic  enim 
jdivinum  numen,  cum  ju- 
diciarias  leges  per  Moysen 
promulgaret,  exeroplis  do- 


question,  whose  only  su1>- 
ject  is  the  municipal  laws 
of  this  realm. 

I    have  (good    reader) 
brought  this  sixth  work  to 
a  conclusion,  and  publish- 
ed jt  for  thyjprivate  instruc- 
tion, for  the  public  good 
and   quiet   of  many,  and 
for  preventing  of  danger, 
the  daughter  of  error.       1 
confess  that  Englishmen's 
actions  have  been  renown- 
ed in  the  ear  of  the  whole 
world,  but  far  better  done 
than  they  have  been  told, 
for  want  of  a  good  history  ; 
and  their  laws  most  excel- 
lent,  but  far  better  than 
they  seem  to  any  eye  (un- 
less he  can  look  in  the  visu- 
al line),  for  want  of  good 
style,  and  fair  falUng  sen- 
tences (which  never  were 
at  so  high  a  price  as  now 
they  bear),  but  wise  men 
will  embrace  the  secrets  of 
skill,  though  they  be  writ- 
ten with  an  evil  pen,  and 
will    not    refuse   precious 
jewels,    though    they    be 
brought    in   a  plain    and 
homely  receptacle. 


The  reporting  of  parti- 
cular cases  or  examples,  is 
themost  perspicuous  course 
of  teaching  the  right  rule 
and  reason  of  the  law :  for 
so  did  Almighty  God  him- 
self, when  he  delivered  by 
Moses  his   judicial    laws, 
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^  exemplis  docuit  pro  legi- 
bus'  as  it  appeareth  in  £x- 
odus,  Leviticus,  Numbers, 
and   Deuteronomy.     And 
the  glossographers,  to  iitus- 
trate  the  rule  of  the  civil 
law,  do  often  reduce  the 
rule   into  a  case,  for  the 
more  lively  expressing  and 
trueapplication  of  thesame. 
In  reading  these  and  other 
of  my  reports,  I  desire  the 
reader,  that  he  would  not 
read  (and  as  it  were  swal* 
low)  too  much  at  once  ;  for 
greedy  appetites  are  not  of 
the    best    digestion :    the 
whole  is  to  *  be  attained  to 
by  parts;  andnature(which 
is  the  best  guide)  maketh 
no  leap,  ^  Natura  non  facit 
saltum.'  And  true  it  is  that 
Seneca  saith  (as  in  another 
place  I  have  said) 'Quo  plus 
recipit  animus,  hoc  se  roa« 
gis  laxat :'  the  mind,  the 
more  it  suddenly  receiveth, 
the  more  it  looseth,  and 
freeth  itself.  A  cursory  and 
tumultuary    reading   doth 
ever  make  a  confused  me* 
mory,a  troubled  utterance, 
and  an  incertain  judgment. 
If  these  or  any  other  of 
my  works,    may,    in  any 
sort  (by  the  goodness  of 
Almighty  God,  who  hath 
enabled  me  hereunto)  tend 
to  some  discharge  of  that 
great  obligation   of  duty 
wherein  I  am  bound  to  my 
profession,  and  give  direc- 
tions for  the  establishment 
of  inheritances,  [)ossession$. 


euit  pro  legibus,  ut  videre 
est  in  Exodo,  Levitico, 
Numeris  et  Deuteronomio. 
Glossographi  itidem,  ut  re- 
gulamjuriscivilisillustrent, 
saepenumero  regulam  ad 
exemplum  revocant,  ut  Cla- 
ris explicetur,  et  veri^ 
applicetur.  In  his  meis  re^* 
lationibus  legendis  a  lectore 
contend  o,  ut  non  multa 
simul  legeret  (et  quasi 
deglutiret)  avidi  enim  ap- 
petitus  non  optim^  dige* 
runt.  Universum  per  par- 
tes apprehendendum,  et 
natura,  quse  dux  optima, 
saltum  non  fecit.  Verum 
est  illud  Senec8e(quod  alibi 
protuli)  2 

Quo  plus  recipit  animus 
hoc  se  magis  laxat. 

Desultoria  et  tumultuaria 
lectio  memoriamconfusam, 
elocutionem  impeditam,  & 
judicium  incertum  reddit. 
Si  hoc  vel  aliud  quodcun- 
que  ex  meis  opusculis  quo- 
vis  modo  (Dei  optimi  maxi- 
mi  propitia  benignitate, 
qui  mihi  ad  hsec  facuitatem 
suppeditavit)adfidem  quam 
merito  professioni  me^e  de- 
beo  liberandam  faciant,  et 
ad  hfieredidates  possessi- 
ones,  &  sua  cuique  jura  in 
pace  &  securitate  constabi- 
lienda  dirigant;  aiiquem  vi- 
talis  arboris  fructum  mihi 
decerpam.  Voti  enim  com- 
pos cro,  et  cumulate  mihi 
pro  suscepto  labore  satis- 
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factum  erit  Scopum  enim,    and  interests,  in  peace  and 
quern  mihi  proposui,  attigi.     quietness,  I  shall  reap  some 

fruits  of  the  tree  of  life  ; 
for  my  desire  shall  be  ac- 
complished, and  1  shall  re- 
ceive sufficient  recompence 
for  all  my  labours,  for  their 
true  and  final  end  shall  be 
effected. 

Accipe,  quo  semper  finitur  epistola  verbo, 
£t  vigeant  jura,  et  (lector  amice)   Vale. 
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BRUERTON'S  CASE. 

Where  Services  entire  shall  be  apportioned. 
* 

Hill.  36  Eliz.  in  the  Court  of  Wards. 


Kesolutions  by  the  two  Chief  Justices  and  the  whole  Court  of  Wards,  con-   Brubrtom'  s 
cemuig  Apportionment  of  entire  Services  [and  of  Contribution  thereto].   p^*f  yr  _^  , 


Loud  and  tenant  of  three  acres  of  land  by   homage,  fealty,  Lord  and  ten- 
annanl  service  of  a  hawk,  and  suit  of  court,  the  tenant  makes  ant  of  three 
a  feoffment  in  fee  of  one  acre,  the  feoffee  shall  hold  by  homage,   bt'^homMc  ** 
fealty,  a  hawk,  and  suit  of  court  by  the  common  law,  for  (a)  fealty,  annual 
qua  in  partes  dividi  nequeunty  solida  a  singulis  prastantur,  and  jerviceofa 
therewith  agree  the  books  in  2  E.  2.   Avowry  184.  5  E.  2.  ibid,  of  court°the"'* 
206.  11  £.  3.  Avowry  101. 24>  E.  S.  73.  a.  S4  Ass.  pi.  15.  22  E.  4.  tenant  makes 
S6,  37.  29  H.  8.  Tenures  64.  and  Tit.  Avowry.     And  no  dif-  f/j^^f^^ 
ference  as  to  this  purpose  between  entire  services  annual,  as  *^re,\hc1feof- 
suit,  a  hawk,  &c.  and  not  annual,  as  homage,  fealty,  heriot,  fee  shall  hold 
&C.     And  as  to  heriot,  vide  Si^  E.  3.  (6)  Heriot  I.     And  the  f/au*""J*^^^^ 
statute  of  West  3.  of  {c)  quia  emptores  terrarum  cannot  extend  i^d  snit  of  ^ 
to  entire  services  to  hold  pro  (dl)  particular  because  such  services  court  by  the 
are  not  devisible,  and  by  consequence  each  shall  hold  by  the  ^™"*^^  '*^' 
whole,  as  he  shall  hold  by  the  common  law.     But  in  the  case  purpose  there 
of  suit,  the  Stat,  of  {e)  Marlebridge,  cap.  9.  has  altered  the  law  in  u  no  difference 
two  cases :  1.  In  case  of  {f)  coparceners  and  their  vendees  by  ^r^|^r"i^ 
eauity,  as  appears  by  the  register  and  F.  N.  B.  159.  a.  &  b.  annual  and 
where  the  writ  recites,  cum  de  communi  consilio  regfii  nostri  pro-  "®*  annual. 
visum  sit,  si  fuereditas  aliqua,  de  qua  unica  secta  debetur  ad  pluret  ThesUtWest 
*/uBredes  vel  ad  alios  per  venditionem  devolvatur,  ^c.    2.  The     t  *  1  b.  ] 
statute  provides,  et  si  plures  feoff atifuerunt  de  hcereditate  aliqua^  s.ofq"l»enip- 
de  qua  unica  secta  debeatur,  Dominus  unicam  sectam  habeai,  SfC.  nm'j^^ot 
But  that  is  meant  when  the  tenant  who  holds  by  suit  enfeoffs  extend  to  en- 
others  severally,  viz.  one  of  one  part,  and  another  of  another  ^"^  •er¥ice«. 
part,  &c.  in  certain;  there  DonC  habebit  nisi  unicam  sectam  g  In  the  case  of 
and  he  who  doth  the  suit  shall  have  fcontribution  for  his  charge  *f*M^ihrid  ^* 
against  the  others,  and  that  appears  by  the  statutes  of  Marie-  c.  9.  has  alter' 
bridge,  aQd  the  register,  and  F.  N.  B.  159.  b.     But  if  the  te»  ed  the  law  in 
ixant  who  holds  by  suit  enfeoffs  many  jointly,  that  is  out  of  the  J^**  ^***^-  ^* 
Stat,  as  to  contribution,  for  without  express  agreement  he  shall  parceners  and 

their  vendees. 
S.  When  the  tenant  who  holds  by  suit,  enfeoffs  others  severally,  there  dominus  habebit  nisi  unl- 
earn sectam.  8  Co.  105.  b.  10  Co.  108.  a.  (a)  Co.  Lit.  149.  b.  Lit.  sect  2tS.  (6)  8  Co.  105.  a. 
106.  a.  (c)  Co.  Lit.  148.  a.  (d)  3  In«t.  503.  Plowd.  240.  a.  Postea  1.  b.  (e)2  Inst.  116, 117, 118, 
119, 120.  Plow.  «40.  b.  F.  N.  B.  159.  d.  (/)  Co.  Lit,  9.  241.  t  Inst.  149.  24  E.  S.  7X  a.  pi.  89. 
t  See  Sir  M.  Hale's  F.  N.  B.  S78, 379. 
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not  have  contribution.     But  yet  all  the  joint-feoffees  shall  do 

'  but  one  suit,  as  they  shall  pay  or  deliver  but  one  hawk,  or 

other  yearly  entire  service,  and  therewith  agrees  F.  N.  B.  162. 

c     But  if  the  tenant  makes  a  feofihient  of  the  moiety  or  third 

part  in  common,  and  not  in  severalty,  it  is  out  of  the  purview 

of  the  Stat  of  Marlebridge :  for  when  the  possession  is  entire 

and  undivided,    there  cannot  be  contribution,  and  therewith 

Br.  Ab.  Feoff,   agrees  F.  N.  B.  162.  d.  (that  tenant  in  common  shall  do  several 

(o^)  A^nteS  if  a!  ^uit,  and  several  service)  (a).      As  feoffee  of  the  moiety  or  third 

2  Inst.  503.       part  is  out  of  the  statute  of  quia  emptores  terrar^  to  hold  pro  (a) 

Plowd.  240.  a.  particular  as  it  is  held  in  29  H.  8.     Bra  Tit.  (6)  Tenures.    2. 

Where  the  te-    Although  the  tenancy  and  every  part  of  it  is  held  and  charged 

"*5^y  "  **®J**    with   entire   services ;  yet  therein  observe  this  difference,  be- 

with  entire       tween  the  act  of  the  tenant  by  the  severance  and  parcelling  of 

services  by  the  the  tenancy  to  others  (for  that  shall  give  benefit  to  the  lord  who 

MrcdHM  of  ^  ^^  *  stranger  to  it)  (c)  res  inter  alios  act€e  nemini  nocere  debent^  sed 

the  tenancy  by  prodesse  possunt  g  but  the  act  of  the  lord  himself  to  take  any 

the  tenant^he  parcel  of  the  tenancy,  shall  turn  to  his  prejudice ;  for  by  his 

l^nefited ;  but  acceptance  of  any  part  of  the  tenancy  all  the  said  yearly  en- 

by  tiie  lord's      tire  services  are  gone  and  extinct ;  and  therefore  if  one  holds  his 

acceptance  of  lanj  of  his  lord  by  the  yearly  service  of  a  hawk,  horse,  or  the 

tenancy,  all  ^  ^^^^9  ^  ^"  ^"^^  ^^^^^  ^^^  ^^^^  purchases  part  of  the  tenancy, 
the  yearly  en-  such  {d)  entire  services  are  gone,  because  such  service  canoot 
^'^ii'be '^^  be  severed  or  apportioned.  And  forasmuch  as  he  has  discbarg- 
tinct.        '      ^  pa^  by  ^'^  o^"^  act,  the  whole  entire  service  is  gone^  in  the 

same  manner  as  if  he  had  released  his  seigniory  in  part  '9t 
^)WH.  8.  jijg  tenancy,  all  the  seigniory  by  his  own  act  is  gone.  And 
I  "^  Uic  """^  f  ^^**®^^^'^  agrees  {e)  Lit.  to.  49.  a.  5  E.  2.  Avowry  206.  8.  An- 
entireservfces,  Other  (/)  difference  was  taken  between  the  said  entire  servioesb 
which  are  for  and  Other  the  like,  which  are  only  for  the  sole  benefit  of  the 
the  benefit  of   Iq^a   ^j^^  ^^q  ^  charge  to  the  tenant,  as  the  services  to  I'ender 

the  common-  .'     ,  i        ^     **       •      r     m^  o  i 

wealth,  or  for  an  hawk,  an  horse,  a  paur  of  gut  spurs,  Sec  and  entii^  aervieai 
the  defence  of  which  are  for  the  (g)  benefit  of  the  commonwealth,  or  for  tkt 
ibr  ti^ad-  ^'^  defence  of  the  realm,  or  for  the  advancement  of  rdi^ooy  wA 
vancement  of  the  service  of  God,  or  for  Works  of  devotion,  piety,  or  cbarityy 
[  *  2  a.  ]  *  or  for  the  advancement  of  justice :  in  such  and  the  like  cassi 
religion,  or  jns-  although  the  lord  purchases  parcel ;  yet  the  entire  services  re** 
although  tibe'  main*  As  if  the  tenant  holds  by  (A)  knight's  service,  which  is 
lord  purchases  an  entire  service  to  be  done  by  the  bodv  of  a  man  (for  escnuB 
parcel,  yet  the  \^  \y^i  ^  penalty  for  not  doiiiir  of  it),  in  tnis  case  because  it  it  wr 

entire  services  r  ^  o  /» 

remain ;  but  where  the  services  are  only  for  the  benefit  of  the  lord,  by  the  parcfaasa  of  paird, 
all  is  eaUnct.  (c)  Co.  Lit.  152.  b.  1  Sid.  93.  I'ostea  61.  b.  Hard.  385.  %  InsL  5ia.  Jenk. 

S81.  (d)  8  Co.  108.  b.  106.  a.  Mo.  203.  Co.  Lit.  149.  a.  {e)  Sect.  tff.  (/)  10  Co.  108.  b.  Cr}Co. 
lit.  149.  a.  (A)  8  Co.  105,  b.  Co.  lat  149.  a. 

■  ■■■■  i.wi.  .■.-  I ».  I  ■  ^  m 

(a)  In  Attre  v.  Scuff,  6  East,  475.  it  was  dnuing  severaL    But  in  Garland  v.  JekfU,  S 

held  that  devisees  of  a  copyhold,  holding  as  '  Bing.  273.  the  Court  overruled  this  djecuioiit 

tenants  in  common,  have  several  estates  to  and  held  that  a  copyhold  property,  which, 

which  they  must  be  severally  admitted,  and  when  in  the  hands  of  a  single  owner,  pays  but 

for  which  several  services  are  due  to  the  one  heriot,  hut  pays  several  if  divided  among 

lord,  and  several  heriots  on  the  death  of  each  several  owners,  shall  a^n  pay  but  one  heriot 

tenant,  and  the  multiplication  of  heriots  and  if  it  again  becomes  umted  m  the  penoa  of  a 

fees  on  admission  still  continues,  notwithp  single  owner;  and  vid.  ilex  v.  Lord  ^lArAfa- 

standing  the  re-union  of  the  same  land  afier-  fior  of  Bonsali,  5  Barn.  &  Cress.  173.  S.  C  4 

wards  in  one  person ;  the  estates  or  interests  Dow.  Si  RyU  825. 

in  the  land  once  divided  in  severalty  con-  ^ 
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the  defence  of  the  realm,  and  pro  bono  publico^  although  the 
lord  purchases  parcel  of  the  tenancy,  yet  the  service  shall  re- 
main, and  therewith  agrees  Littleton,  Iti).  2.  c*  Rents,  foL  49- 
The  same  law  of  (a)  castleguard,  cornage^  and  the  like*     Vide  (a)  Co.  Lit. 
11  H.  7-  12.  b.  Quia  pro  de/ensioneregni :  so  if  one  holds  of  his  ^^•^' 
lord  to  make  a  bridge,  repair  a  highway,  or  to  make  a  beacon  (6) 
(which  tenures  you  may  see  in  11  H.  7.  12.  b.  and  24  H.  8»  Bn  149.  i*  btI'tc- 
Tenures  53).    Although  the  lord  in  such  case  purchases  parcel,  nure  109. 
the  whole  service  remains,  quia  pro  bono  publico.     So  if  one 
holds  to  (c)  marry  a  poor  virgin  yearly,  as  the  tenure  is  in  24  (<?)  Co.  Lit. 
H.  8.  Br.  Tenures  53  quia  opus  charitatis ;  so-  if  the  tenure  be  to  L^  J^^  ^^^ 
find  a  {d)  preacher  in  such  a  church,  or  to  provide  the  (e)  or-  149.  a. 
naments  of  such  a  church,  as  the  like  tenure  is  in  SS  H.  6.6.  b.  ^^l^'  ^^ 
quia  opus  devotionis  et  pietaiis.    So  where  the  tenure  is  to  assist  (/)  co.  Lit 
the  (/)  Sheriff,  or  to  be  high  (g)  Constable  of  England;  for  149.  a.* 
these  are  for  the  advancement  of  justice,  for  the  determination  ^^H^^  P^' 
of  divers  cases  both  belong  to  the  court  of  the  Constable  and  ^70,  5,  in.  a. 
Marshal,  and  the  Sheriff  is  the  minister  of  justice*     Vide  11  b.  Co.Lit.io6« 
Eliz.  Dyer  285.  and  16  E.  3.  Avowry  93.    Or  if  the  tenure  be  je^J^'^n^** 
ad  custodiend*  (A)  recorda  domini  JRegis,  as  the  Abbot  of  St.  Bar-  ^^^ ' 
tholomew  in  Smithfield  held,  as  appears  inter  recorda  in  turre  W  Co.  Lit 
London.  7.  2?.  2.  membran^  15.  in  dorso :  quia  ista  concemuni  (,^^3  Jo.  104 
administrate  juslitia:.  But  the  tenure  be  to  be  (t)  carver,  or  butler,  105.  b.'      ' 
or  cook,  &C.  to  the  lord,  or  to  cover  the  lord's  hall,  or  to  at- 
tend upon  him  at  some  principal  feast,  &c.  in  such  cases,  by 
the  purchase  of  parcel,  all  is  extinct,  for  these  are  for  the  only 
benefit  of  the  lord  himself.     4.  Another  difference  was  taken  ^^  ^^^^JwIT" 
between  entire  services,  when  the  doing  {k)  ofthe  services  by  one  x\m  doing  of 
tenant  of  part  shall  serve  for  all,  and  ne  who  doth  it  shall  have  the  aenriGcab^ 
contribution ;  and  when  every  several  tenant  shall  do  the  several  ^JJaUacrrc 
entire  services.     As  in  the  case  of  suit  in  the  cases  aforesaidf  Sraii,andhe 
one  only  shall  do  it,  and  the  other  shall  make  f  contribution,  who  doth  it 
And  therefore  there,  if  any  parcel  comes  to  the  lord,  although  Jobation*  tf^ 
it  be  by  descent,  which  is  an  act  in  law ;  yet  all  the  suit  is  gone^  any  parcel 
for  there  wants  contribution  as  well  when  part  comes  by  act  in  f*"2®*?i*^*. 
law,  as  when  it  comes  by  the  act  of  the  party,  and  therewith  ^  descent 
agrees  34  Assise  15  and  S5  H.  6.  Execution  21.     But  if  parcel  which  is  an  act 
descends  to  the  lord,  where  the  tenure  is  by  a  hawk,  a  *  horse,    C  *  2  b.  ] 
&c.  there  it  is  otherwise,  because  there  every  parcel  is  severally  ^P^^\^^^ 
holden  by  a  hawk,  a  horse,  &c.  and  therefore  no  contribution  Bat  whence' 
shall  be  in  such  cases.     But  (as  it  has  been  said)  every  several  tenure  is  by  a 

feoffee  shall  hold  by  a  hawk,  a  horse,  &c  5.  Another  difference,  5*''^».^®"®» 

'     ^  '         Ltij  .         _^i-  &c  it  18  other- 

as  to  entire  services  is,  where  the  lord  comes  to  part  by  a  mere  ^|,e. 

act  in  law,  and  in  part  by  tlie  act  of  the  party,  and  namely  Also,  where 
when  the  original  act  is  the  act  of  the  party,  as  recovery  in  a  to^^JjJJ^l^JJJJ^ 
Cessavit  of  parcel  of  the  tenancy,  all  the  entire  services,  which  ly  by  mere  act 
are  only  for  the  benefit  of  the  lord  as  suit,  grain  of  wheat,  a  in  law,  and 
horse,  &c.  are  gone  and  extinct,  and  therewith  agree^  40  £•  3.  acto^^e  w. 

40.  F.  N.  B.  209.  a.  ty :  when  the' 

original  act  it 
the  act  of  the  party,  as  recovery  in  cessavit  of  the  parcel  of  the  tenancy,  all  the  entire  servicea 
which  are  only  tor  the  benefit  of  the  lord,  are  extinct,    {k)  Co.  Lit.  149.  a.  f  Hale's  F.  N.  B.  378, 
379.  Co.  Lit.  149.  a.    Br.  Apportionment  t, 

[For  the  writ  of  contributioBy.see  Sir  M.  Hale's  F.  N.  B.  37S.]  Note  to/ormer  Edition. 
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M  A  R  K  A  L'S    CASE 

Pasch.  35  EUz, 


In  the  Common  Pleas. 


Markal's         Wue&b  the  parol  shall  demur  for  the  nonage  of  he  demandant,  and  where 

S:^*"\.     -  the  tenant  shall  have  his  age. 

Part  VL—S  a.  ^ 


In  a  formedoD  j^  the  case  of  one  Markal  it  was  moved,  whether  in  a  Formedon 
^^^U^tof  ^"  remainder  by  an  infant,  of  a  remainder  limited  to  his  father 
a  remainder  and  his  heirs  (whose  heir  he  is)  the  tenant  without  any  plea 
Uroited  to  liU  pleaded  might  pray  that  the  parol  might  demur  for  the  nonage 
he^'cwhose*  of  the  demandant.  And  3  E.  S.  Age  72.  was  cited  that  the  parol 
heir  he  is),  should  demur ;  and  it  was  objected,  that  although  8  E.  3.  59.  be 
?'*tlf°*t"\  ^  ^^^  contrary,  yet  the  reason  which  (a)  Herle  tnere  gives,  upon 
pleaded )^cao-  which  he  grounds  his  opinion,  is  against  law.  For  he  saith, 
not  pray  that    that  when  the  infant  has  recovered  in  his  Formedon  in  remain- 

?*  ur?or  the  ^^^*  ^^^^  ^^  ^'^^^  "^^  ^^  ^"  ward.  And  it  is  apparent  in  a  For- 
nonage  of  the  medon  in  the  reverter  brought  by  the  heir  of  the  donor,  the  te- 
demandant,  nant  may  pray  that  the  parol  may  demur  without  any  plea  plead- 
S^erTi^t.  «^'  A"^  therewith  agree  18  E.  S.  Age  11,  and  12  E.  2.  iKd. 
]y.  145.     But  at  last  the  record  of  a  judgement  was  shewed  Pasch. 

rsBi  kst  ^^)  *  ^Wz.  where  the  case  was,  that  a  Scire  facias  to  execute  a 
Cora.  ch.  SO.  fine  brought  by  the  heir  within  age,  of  him  in  the  remainder  in 
fol.  :m)0.]  fee,  which  remainder  was  limited  to  his  grandmother  and  her 

f«?DySs7*b.  heirs;  the  tenant  prayed  that  the  parol  might  demur  for  the 
pi.  27.  *  '  nonage  of  the  demandant.  And  after  many  arguments  and  great 
(6)  Mo.  16, 35.  deliberation,  it  was  adjudged,  that  the  prayer  of  the  tenant 
pi!mj. Dailf 37;  should  not  be  allowed,  but  that  he  should  answer  presently.    And 

81. 4.  Dall.  in  for  the  better  understanding  of  the  true  reason  of  this  judgment, 
Lellw.204.  pL  ^g  rules  of  the  common  law  as  to  this  purpose  are  first  to  be 
pi.5.\^.'BendL  observed,  and  then  what  alteration  any  statute  has  made  in  soch 
121.  pi.  152.  case.  And  as  to  the  first  it  is  to  be  known,  that  every  real  ac- 
^r*^*Q  -  -  tion  is  either  (c)  possessory,  that  is  to  say,  *of  his  own  possession 
(\i\  ^241  ^^  seisin  ;  or  auncestrel,  sc.  of  the  seisin  or  possession  of  his  an- 
'  ^  '  cestor.  And  generally  in  all  real  {d)  actions,  which  an  infant 
Generally  in  brings  of  his  possession,  although  he  has  the  land  by  descent, 
whi?h  an^Lo-"*  *^^  although  the  tenant  pleads  the  deed  or  warranty  of  his  an- 
fant  brmgs  of  cestor,  the  parol  shall  not  demur  for  his  nonage,  for  by  the  presump- 
hia  possession,  ^on  of  law  thegranting  thatthe  parol  shall  demur  for  the  nonage  of 
has  the  lands  the  demandant,  is  in  favour,and  for  the  benefitof  the  infant,  lestfor 
by  descent,  want  of  good  intelligence  of  his  estate,  and  of  the  truth  of  the  mat- 
Md  although     £gj.  jjg  should  be  prejudiced  of  his  right  which  descended  to  him 

pleads  the  deed  of  his  ancestor ,  the  parol  shall  not  demur  fur  hU  nonage.  (d)  1  Roll.  141. 

Cr.Jac.467. 
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From  his  ancestor,  and  therefore  the  law  in  such  case  will  rather 
suffer  a  delay,  than  hazard  the  right  of  the  land,  the  possession 
whereof  his  ancestor  had,  by  negligence  or  otherwise  lost.     But 
when  his  ancestor  dies  seised,  and  the  land  descends  to  the  in^ 
fant,  and  he  enters  and  takes' the  explees  and  profits,  in  this  case 
it  would  be  a  prejudice  to  the  iniant  that  he  should  lose  his  pos- 
session which  he  had,  and  should  be  thereof  delayed  till  his  full 
age :  but  when  only  a  bare  right  descends  to  him  he  is  not  at 
any  such  prejudice.     And  therewith  agrees  12  £.  4.  17.  in  a 
writ  of  Entre  stir  (a)  disseisin  of  a  disseisin  done  to  the  infant  (o)  i  Roll*  141, 
himself;  and  41  E.3.  Age  39-  in  a  writ  of  right  (6)  of  a  deforce-  /^i^^'lj^/^' 
ment   to  an    infant  himself  of  land  which  he  had  by  descent.  i4i.  Dy.  137.' 
So  in  escheat  and  Cessavit j  and  the  writ  of  right  sur  disclaimer  a*28£.d.29.b. 
brought  by  an  infant,  because  he  has  the  seigniory  in  possession, 
vhich  by  escheat,  cesser,  or  disclaimer  he  loses,  and  his  ancestor 
had  not  any  right  to  the  land,  for  this  cause  the  parol  shall  not 
demur  for  his  nonage.     So  in  a  writ  of  (c)  mesne  brought  by  ('c)  Dy.  157.  pL 
an  infant,  because  the  cause  of  the  action  and  wrong  begins  in  ^- 1  Roll,  i.sa, 
the  time  of  the  infant  himself.     21   Edw.  3.  Age  85.  tempore  g^f '^1^' ^  ^*** 
£dw.  1.  Age  119.  7  Edw.  ^2^  Age  140.  and  as  to  actions  aunces- 
trel,  there  are  two  sorts  of  them ;  one  called  Ancestrel  Right- 
ful, because  nothing  .descends  from  the  ancestors  but  a  bare 
right;  the  other  called  Action  {d)  Ancestrel  possessory,  because  («/) Dy.157.pl. 
the  ancestor  died  in  possession  and  the  land  itself  descended,  j^' *  ^"***  *^' 
In  all  cases  when  a  bare  right  in  fee-simple  descends  from  any 
ancestor  (who  once  was  in  possession)  to  an  infEint,  there  in  any  ^°  ***  <*»«* 
action  auncestral  brought  by  him,  the  tenant  without  any  plea  righfin  fee^ 
pleaded,  may  pray  that  the  parol  demur.    As  if  an  infant  brings  a  simple  de- 
Writ  of  {e)  Right  as  heir  to  his  ancestor,  and  alledges  the  ex-  «^™*»  fro™ 
plees  in  his  ancestor,  the  tenant  (without  any  plea)  may  pray  (who  od^  wis 
that  the  parol  demur.     So  if  an  infant  brings  a  Formedm  in  in  possession) 
if)  Reverter  J   as  heir  to  the  donor,   for   there  he  demands  Jhe"eS^"*^' 
fee-simple  of   the  seisin  of  his  ancestor,  and  there  he  ought  action  Ances- 
to  alledge  the  explees  in  the  donor;  and  therewith  agree  18   trel  brought  by 
Edw.  8.  Age  11.  12   Edw.   2.  ibid.  145.      But  in  Formedon  ^J^^?^^'^ 
*  in  {g)  remainder,  although  he  demands  fee  simple,  yet  because     [  •  4  a.'l 
his  ancestor,  to  whom  he  is  heir,  was  never  seised,  nor  took  any  piea  pleaded, 
explees  (and  therefore  in  such  case  he  shall  alledge  explees  only  ^V  P^y  that 
in  the  particular  tenant  who  has  the  estate  on  which  the  re-  jemar.    """^ 
mainder  depends);  for  this  cause  the  tenant  (without  plea)  can*  (e) Dyerior. 
not  pray  that  the  parol  demur,  forasmuch  as  the  remainder  never  P^***  ^  ^^*'* 
was  in  the  possession  of  any  of  his  ancestors,  and  the  demandant  /y\]  Roll.  137. 
himself  will  be  the  first  in  whom  it  will  vest,  and  that  will  have   J)y.i57.pi.2<f! 
seisin  of  the  land  in  demand ;  and  this  was  the  true  reason  of  ^^^P?!g  ^^* 
the  said  judgment.     And  it  is  not  called  Action  Ancestrel  Right-  ^\  ^s.  8  iT.  3. 
ful,  because  the  action  descends,  but  because  the  right  descends  59. 1  Roll.  157. 
from  the  ancestor,  for  which  an  action  of  the  seisin  of  his  an-  JJjJJ  ^^ 
cestor  is  given  to  the  heir.     And  therefore  if  an  infant  aliens  inst.  f 91. 
within  age,  and  dies  within  age,  and  his  heir  brings  a  writ  of  (f)  1  RoU.  i46. 
Ihitn  {h)  Juit  infra  letaiem^  the  tenant  may  pray  that  the  parol  i>y"^i^^pl 
demur,  and  yet  the  action  doth  not  descend,  for  it  doth  not  lie  10. 137.  pi.  t5. 
for  him  who  aliened,  because  he  died  within  age,  and  thef  writ  tF.N.B.i9«.G. 
saith  dumfuit  infra  tetaf.     So  if  the  heir  within  age  brings  a  ^  ^*^  jJJ^J^ 
writ  of  N(m  comjios  {i)  mentis^  the  tenant  may  pray  that  the  parol  291.rR0U.147. 
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In  all  actions  demur,  and  yet  a  bare  right  and  no  action  descends.     Fide  SO 

Msswry'^  where  ^*  ^"  '^*     '"  ^"  (^)  actions  ancestrel  possessory,  as  in  Cosinage^ 

the  ancestor  Besaiel^  Aielj  4^«  where  the  ancestor  died  seised,  there  the  tenant 

died  seised,  cannot  (without  plea  pleaded)  pray  that  the  parol  demur  for  the 

^Vwithon?"'  nonage  of  the  demandant.     But  at  the  common  law,  in  such 

plea  pleaded,  actions,  if  the  tenant  bad  pleaded  a  feoffment  or  other  act  of  the 

pray  that  the  ancestor  in  bar,  by  which  it  appeared,  that  either  nothing,  or 

^D? for1;lie  ^'  ^"^  ^  hwe  right  at  most  descended,  which  makes  it.  equivalent 

nonage  of  the  to  an  action  ancestrel  rightful,  there  the  tenant  on  such  plea 

bTTth*"* »  pleaded,  may  pray  that  the  parol  demur ;  and  the  demandant  for 

mon  law  in    '  ^^e  tenderness  of  his  age,  and  in  respect  whereof  the  law  pre- 

•ucb  actions,  sumes  want  of  understanding  in  him,  shall  not  be  hazarded  to 

had*pfeaded  ^^  ^^®^  which  may  perpetudly  bar  him;  and  that  the  common 

some  act  of  the  law  was  such,  well  appears  by  the  stat  of  (6)  Gloucester,  cap.  8. 

ancestor  in  for  there  it  appears,  that  in  Cosinage,  Besaielf  Aiel^  Sfc.  bropgfat 

U  apMared*^*'  ^y  *"  infant,  the  tenant  in  answering  alledges  a  feofihicnt,  or 

that  either  pleads  some  other  thing,  or  the  inquest  was  delayed  till  the  age 

"®J^»nK».o{'*w>t  of  the  infant,  8ic.  that  now  he  shall  answer  as  if  he  were  of  full 

des^ndcS?*  the  ®8^*  ^"^  ^^'*  *^^  extends  only  to  writs  of  Cosinage,  Besaid^ 
tenant  on  snch  and  Aielj  8  Ed.  3..  96.  against  the  opinion  in  34  Heo.  6.  S.  that 
plea  plead^,  \i  extends  to  Other  actions  {c)  45  Ed.  3.  In  a  Qjiid Juris  clamat 
tibe^paro?  de^  ^J  ^^  infant,  the  defendant  said  that  his^  ancestor  by  deed  de- 
mur, mised  to  him  for  life,  without  impeachment  of  waste  and'saTing^ 

&C  and  because  the  plaintiff  being  within  age  cannot  confess  a 
In  a  quid  joris  deed  within  age,  it  was  adjudged,  that  he  should  attend  till  his 
[  *  4  b.  ]  full  age,  *6  ^w.  3.  48.  agreed  on  the  like  plea  pleaded  in  waste 
^nt^  where  ^^  *"  infant;  for  during  his  nonage  he  shall  not  be  party  to  try 
the  d^endant  ^c  deed  of  his  ancestor  in  such  cases.  In  a  Formedon  in  (i) 
pleaded,  that  descender  in  which  the  demandant  shall  not  recover  the  moe 
danise?tohim  ^f^^  ^^^  ^  limited  estate  per  formam  doni  of  the  seisin  of  the 
forlifeywithont  donee,  the  parol  shall  not  demur  by  the  prayer  of  the  tenant, 
impeachment  but  he  shall  be  answered  within  age,  unless  something  be  plead- 
MTtag^c^nd  ^^  against  him,  to  which  he  cannot  be  party  to  try  within  age; 
In  waste  by  an  and  therewith  agree  8  Ed.  3.  9.  12  £d.  4.  17.  34  H.  6.  5.  40 

*?^b  fa'"''*  *^*  ^*  '^  ^'  ^'  *^  *^  ^*  Formedon  96.  3  Ed.  2.  ibid.  133. 
pl^ed;^e  ^"^  ^°  (^)  ^^^^9  ^^^  assise  of  Motiancesior  brought  by  an  in- 
parol  shall  de-  fant,  because  there  is  a  jury  the  first  day,  and  the  Jury  inquire 
mar,fordnriiiK  of  circumstances,  the  parol  on  any  plea  pleaded  shall  not  demur, 
shaU  no^  *  ^  ^^-  ^'  ^6.  And  it  is  to  be  known,  that  the  stat.  of  {J^  Westm. 
par^totrythe  ].  c.  47*  takes  away  the  age  as  well  on  the  part  of  the  tenant  as 
anoMtor''**       ®^  ^^^  demandant  in  a  writ  of  Enirie  sur  dissesin  to  the  ancestor, 

if  fresh  suit  be  made,  as  it  is  adjudged  in  24  Ed.  3.  46.  for  in 
fa  descend<fr^°  *"^^  ^**®  because  a  bare  right  descended  to  the  heir  at  the  com- 
in  which  the'  mon  law,  the  parol  shall  demur  for  his  infancy.  But  the  said 
demandant  act  is  taken  Strictly,  and  doth  not  extend  to  any  other  action  than 
cover  the  mere  *  ^^  of  Enirie  sur  dissiesin  46  Ed.  3.  Age  76.  But  at  the  com- 
right,  bot  a  UKHi  law,  if  the  grandfiither  was  disseised,  and  brought  an  assise 
limited  estate 

per  formam  doni  of  the  seisin  of  the  donee,  the  parol  shall  not  demnr  by  the  prayer  of  the 
tenant,  nnleaa  something  be  pleaded  which  the  intant  cannot  try  within  |age.  Bnt  fa  assise, 
and  assise  of  mortancestor  by  an  infant,  the  parol  on  any  plea  pleaded,  shall  not  demor. 
The  stat.  West  1.  c.  47.  takes  away  the  age,  as  well  on  the  part  of  the  tenant,  as  of  the  de- 
mandant, fa  a  writ  of  entrie  snr  disseisin  to  the  ancestor,  if  rresh  suit  was  made.  Bnt  the  act 
does  not  extend  td  any  other  action.  (a)  Dyer  137.  pi.  25.  2  Inst  S9l.  (fr)  S  Inst.  t90, 

f9l.  Dyel- 137.  pL  26.  6  £.  1.  cap.  2.  (c)  43  £.  3.  5.  a.  Co.  Lit  320.  b.  9  Co.  85.  b.  3  Bolstr. 
137. 1  Roll.  138.  (d)  1  Roll.  137.  141.  («)  1  Roll.  140, 141.  Dy.  137.  a.  2  Inst  291.  (/}3£. 
1.  cap.  47.  2  Inst  257,  258. 
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« 

and  died  pending  the  wrlt^  and  afterwards  the  father  brings  a 
writ  of  Entrte  sur  disseisin^  and  pending  the  writ  the  father  also 
dies,  in  that  case  in  a  writ  of  Entrte  brought  by  the  son,  of  the 
disseisin  done  to  his  grandfather,  the  parol  shall  not  demur  for 
the  nonage  of  the  son,  for  the  speedy  and  fresh  pursuit  which 
has  been  made,  and  therewith  agrees  10  Ed.  3*  58.     And  it  is  In  all  real  acN 
to  be  observed  that  in  all  real  actions  at  the  common  law,  if  the  ^0,^^*0*^^ 
tenant  {a)  was  within  age,  and  in  by  descent,  that  he  should  have  if  the  tenant' 
his  age,  21  Ed.  4.  19.  b.  in  a  (6)  Scire  facias  on  a  fine,  47  Ed.  3.  was  within 
7.  in  (c)  error,  if  he  be  tenant.  Fide  8  Ed.  4.  I9.  13  Ed.  3.  Age  3|^eSt,  he*^ 
7.  in  Formedon  in  descender.    45  Eld.  3.  Age  40  in  Aiel^  unless  should  have 
the  action  be  grounded  on  his  own  wrong,  as  in  {d)  Cessavit  of  {*»»  »g«  •  "?- 
his  own  cesser,  2  Ed.  2.  Age  132.  9  Ed.  3.  50.  14  Ed.  3.  Age  be"gIonnded" 
88.  Vide  28  Ed.  3.  99.  31  Ed.  3.  Acre  54>.  adjudged.     And  un-  on  his  owta 
less  it  be  on  a  [e)  nuper  obiit^  when  he  claims  as  heir  from  the  J^rong.or  nn- 
same  ancestor.  Vide  7  Ed.  3.  IS.  4  Ed.  2.  Age  137.  9  Ed.  2.  ib.  iupe'r  obii",  or 
142. 13  Ed.  2.  ib.  146.  Vide  5  Ma.  136.  (/)  in  Basset's  case  (for  in  partitione 
a  nuper  obiit  is  principally  brought  to  try  the  privity  of  the  ^^|g^"f5v^'u 
blood);  and  unless  it  be  in  a  (g)  Partitione  facienddf  because  attaint.     ^  ^ 
both  are  in  possession.  Vide  9  H.  6.6.  10  H.  4.  5.  and  8  Ed. 
3.  and  unless  it  be  in  attaint  9  H.  6.  46.  for  the  mischief  of  the 
death  of  the  petty  jury.     So  that  the  law  fiivours  the  tenant 
vrithiorage,  who  nas  the  possession  by  descent  more  than  the  de^ 
mandant,  who  has  but  a  right  by  descent  (A).   But  the  said  act  of 
Westm.  1.  takes  away  the  age  of  the  tenant  in  a  writ  of  Entrie 
sur  disseisin  in  the  per,  as  is  aforesaid.     *And  the  statute  of    [  *  5  a.  ] 
Westm.  2.  cap.  40.  ousts  the  age  of  the  vouchee  being  the  hus*  The  stat.West. 
band's  heir,  in  a  Cut  in  vita,  and  in  Sur  cut  in  vita.     But  both  J^*  ^*®!f? 
these  statutes  are  taken  strictly,  as  appears  by  many  books;  and  yonc^  being 
by  these  differences,  and  the  causes,  and  the  reasons  of  them  you  the  Inisband's 
will  better  understand  your  books,  which  are  almost  infinite,  and  vitft  .'"ijJtlSds" 
primd  facie  seem  to  disa^ee,  but  by  these  differences  may  be  statute  is  taken 
well  reconciled.     Vide  8  £.  3.  10.  if  the  parol  ought  to  demur  strictly. 
for  the  nonage  of  the  infant,  although  the  tenant  would  answer,  ^^i^^n  parol 
yet  the  court  ought  to  award  that  the  parol  demur.     So  when  oughttodemnr 
the  tenant  vouches  one  as  heir  within  age,  he  may  pray  that  the  Jjon^h  the  te-^' 
parol  demur.     But  in  such  case  he  ought  to  plead  more  certain ;  nant  would  an- 
for  there  he  ought  to  show  how  cousin.     Vide  7  Edw.  6.  Dyer  «wer,thecoort 
79.  16  Ed.  8.  tit.  Age,  &  15  Edw.  4.  46  Edw.  3.  25  &  31  Edw.  ^^^^^.^  ^^e 
8«  Voucher  54.     In  dower,  if  the  tenant  vouches  the  heir  within  parol  deimir : 
age  in  favour  of  dower,  he  ought  to  shew  a  deed,  Vide  1 1  Edw.  «o  if  the  tenant 
8.  Voucher  13.  40  Edw.  3.  5.  50  Edw.  8.  25.  10  Edw.  3.  31.  f^th^^^he^ 

(a).  may  pniv  Uiat 

the  parol  de- 
mur, but  he  must  shew  how  cousin.     In  Dower,  if  the  tenant  vouches  the  infant  heir,  in  favor  of 
dower,  he  ought  to  shew  a  deed.  (a)  Cr.  Jac.  d9«.  Moor  847.  (6)  3  Bulst.  141.  («)  3  Bnlst. 

134, 135, 136, 137, 138, 139, 140.  Cro.  Jac  39t.  (d)  1  RolL  138. 141.  t  Inst.  401.  8  Co.  44.  b.  Dyer 
137.  pi.  25.  9  Co.  85.  a.  Raym.  118.  (c)  1  Roll.  143.  (/)  3  Bulstr.  136.  Dyer  136,  ice.  Dall.  in 
Kelw.  205.  Jenk.  Cent  212.  Moor  35.  {g)  Co.  Lit.  171.  a.  Hob.  179.  1  Roll.  138.  (A)  3 
Bnlst  135,  136,  137.  140.  Cr.  Jac.  392,  393.  1  Roil.  137.  13  E.  1  cap.  40.  2  Roll.  Rep.  246.  1 
Co.  15.  a.  4 Co.  50.  a.  17.  b.  2  Inst  455.  2  Leon.  148. 18  £.  4. 16.  a.  b.  Br.  Age  43.  FiU.  Age  2. 46 
E.  3.  Age  76. 7  £.  2.  Age  139.  8  £.  2.  Judgment  249. 14  H.  7.  7.  18.  b.  19.  a.  6  £.  3.  216.  b.  See 
Cro.  J.  392. 

(a)  As  to  parol  demurrer  in  general,  vid.    Header,2B.3.  Booth  on  Real  Actions,  47. 209. 
Bac  Ab.  Infancy,  t.  Com.  Dig.  Enfant  n.    Pkukett  v.  Berry^  4  East,  485. 
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SIR  JOHN  MOLYN'S  CASE. 


Hil.  40  Eliz. 


In  the  Exchequer. 


Part  VI.— 5  b.  Wbere  the  King's  grant  shall  preserve  the  mesne's  tenure. 


King  Edward  KiNQ  Edw.  S.  lord,  the  Abbot  of  Westminster  mesne,  and  C 
Abbof  of  Wes.  ^^"^"^  ^^  ^^^  manor  of  Chippenham  in  the  county  of  Bucks. 
mesne,  and  C*  The  tenant  was  attainted  of  treason,  and  after  office  iound  there- 
tenant  of  tiic  of.  King  Edw.  3.  by  his  letters  patent  granted  over  the  said  mar 
tenant' wM^at-  ^^^  ^  ^^^  "^^^^  Molyn,  and  his  heirs,  tenendum  de  nobis^  hart- 
tainted  of  trea-  dihu&  Sf  successoribus  nostris  4*  aliis  capitcdibus  dominisfeodi  UliuSj 
son,  and  after  p^y  servitia  inde  debita^  dejure  consueta :  of  whom,  and  how  this 
^ng  Edw.  3.  *a"«^  should  be  held,  was  the  question.  And  it  was  objected 
by  letters  pa-  that  in  this  case  the  tenure  should  be  of  the  King,  for  three 
*^"^*£*°^*^  reasons;  1.  Because  the  words  of  the  tenendum  Ate  per  servitut 
manor  to  J.  M.  inde  debUo^  S^  dejure  consueta;  which  words  could  not  either 
and  his  heirs,  revive,  or  create  a  tenure  to  the  mesne ;  for  by  the  attainder  the 
I^"*^"^'-  ™^s'^'^^^y  ^^  extinct,  and  therefore  at  the  time  of  the  King^s 
bns  &  sncces-'  grant,  nuUa  servitia  fuet'  debita  4"  de  jure  consueta^  for  all  ser^ 
soribus  nostris  vices  were  extinct:  and. therefore  as  in  27  H.  8.  Br.  Pari.  77.  it 

taUbusXm'i.  '^  ^*^'^»  ^^^^  ^^  ^^  ^'^'g  ^^^  ^*"^  hy  forfeiture  of  treason,  there- 
nisfeodi  illius  by  all  tenures  are  determined,  as  well  of  the  King  as  of  others; 
per  servitia  and  there,  if  this  land  be  afterwards  given  to  another  by  par- 
de /nre  con-*  liament,  saving  to  all  others  their  rights,  rents,  services,  &c 
sneu;  held  the  there  the  seigniories  of  common  persons  are  not  revived:  for 
manor  shall  be  no  seigniory  was  in  esse^  tempore  secundi  actus  facti.  So  in  the 
kTng  as  lord  ^^'^  ®^  ^^^^  tempore  confectionis  literarum  patentium,  there  was 
paramount,  no  seigniory,  or  service  in  esse,  and  therefore  of  necessity  the  said 
and  of  the  Ab-  manor  ouirht  to  be  held  of  the  Kins;  but  ihe  words  ousht  to  have 

bof,  as  mesne.    *  ®  ...  .  j-^'  *       ^.«   _r  •  j 

2  Inst.  500.        been,  per  servitia   ante  pi'oditionem^  or  ante  attincturam^  tnde 

&  Co.  77.  a.  pritis  debita  Sfc.     *i.  In  this  case  an  express  tenure  is  reserved 

«R^i/502*  to  the  King;  for  the  tenendum  is,  tenendum  de  nobis^  Sfc,  and 

Hard.  468.'  therefore  it  ought  to  be  held  of  the  King;  and  forasmuch  as 

.    [  *  6  a.  ]  *one  and  the  same  land  cannot  be  immediuteiy  held  of  many, 

Lane7.  Poph.  therefore  these  words  4*  ^^"^  capitalibus  dominis^  S^c.  are  void, 

C^.'ch.'s?*^'  and  the  first  words  viz.  tenend*  de  nobis  shall  stand.     3.  Divers 

fol.  59, 60.'  offices  and  licences  of  alienation,  and  other  records  were  shewed 

s  Roll.  50«.  to  the  court,  by  which  it  appeared  that  the  law  had  been  always 
1  Co.  47ya?  *'  ^®  taken,  that  the  said  manor  wat  held  of  the  King  in  capites  4* 

ar  H.  8.  Br.  consuetude  est  optima  interpres  legum.    As  to  the  first,  it  was  an- 

Parliament  77. 

B.  N.  C.  9^.  9, 10  Co.  4.  a.  11  Co.  75, 74.  3  Ed.  3. 10.  b. 
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swered  and  resolved  by  the  barons  of  the  Exchequer,  that  the  (a)  8  Co.  56.  a. 

J  /   \       a*  '      /.  -.        ^  •     -.L  -i.  b.  9  Co.  131.  a, 

words  are  (a)  sufficient  to  create  a  tenure  in  the  mesne,  as  it  was  ^^  q^  jj^  5^ 
before  the  treason;  for  so  is  the  King's  meaning,  and  it  is  con-  2  Rr4j.  503. 
sonant  to  equity,  viz.  that  the  mesne  who  did  not  offend,  should 
not  lose  his  services;  and  therefore  the  grant  shall  be  taken  be-  • 

ncficially  for  the  honour  of  the  King,  and  for  the  relief  of  the 
mesne;  and  the  words  of  the  tenendum  cannot  have  any  other 
reasonable  construction ;  and  as  to  this  point  they  strongly  re- 
lied on  the  book  in  33  Hen.  6.  7.  a.  where  Prisot  saith,  that  if 
the  {h)  King  seizes  any  lands  by  forfeiture  of  treason,  grants  (a)   (ft)2Roll.  Rep. 
the  same  lands  to  another  by  these  words,  tenendum  de  capitali  148  2  Roli.502. 
domino  per  servitia  debita  Sf  consueta^  that  the  same  lands  are  held  f  j^st  501^^' 
of  the  chief  lord,  as  it  has  been  adjudged;  and  therewith  agrees  LeydeGards 
8  E.  3.  283.  Vide  {c)  46.  E.  3.  Petition  19-  &  ||  17  E.  3.  59.  b.  &  Liveries  4. 
And  as  to  the  case  of  27  H.  8.  {d)  it  was  answered  and  resolved,  /^Ngco.'^^sf,' 
that  it  was  not  like  this  ease ;  for  a  saving  cannot  save  that  which  2  iiut  501. 
is  not  in  esse.     But  in  the  said  book  it  is  further  said,  viz.  here  P^'S^P^J^l 
are  not  words  of  gift,  or  reviving;  but  in  the  case  at  bar,  the  74.a.b.«Iii8t. 
King's  grant  doth  in  judgment  of  law  amount  to  the  reviving  501. 
of  the  ancient  seignory.     Note  the  gravity  of  the  ancient  sages  tf^|!^?'  ®* 
of  the  law,  to  construe  the  King^s  [e'S  grant  (b)  beneficially  for  77*1  Co.  47.  a. 
his  honour,  and  the  relief  of  the  subject,  and  not  to  make  any  3  Roll.  503. 
strict  or  literal  construction  in  subversion  of  such  grants.     As  u^u^jj'^fi 
to  the  second  point,  it  was  resolved,  that  all  the  words  of  the  Lit.  Rep.  43. 
Tenendum  in  the  case  at  bar  might  well  stand ;  for  the  said  ma-  (e)  2  Roil.  3,4. 
nor  shall  be  held  of  the  King  as  Lord  paramount,  and  of  the  ^'^'  ^'^ 
abbot  as  mesne,  viz.  of  the  mesne  immediately,  and  of  the  King  Poatearia.dd. 
by  a  mesne,  as  it  was  held  before  the  attainder;  and  that  was  a.  8  Co.  77.  a. 
the  honourable  intention  of  the  King,  and  stands  well  with  the  9Co!*:w.afi23! 
words:  for  as  the  Barons  said,  divide  the  words  of  the  Tenendum  a.  10  Co.  67.  b! 
into  two  several  cases,  and  then  join  them  together,  and  the  case  ^j  Co.  11  a. 
would  be  without  any  difficulty ;  first,  if  the  Tenend^  had  been,  |  Bulslfel*^' 
de  nobis  hcered!  Sf  sued  nostris  per  servitia  inde  debita^  Sf  de  jure  Keilw.  175.  a. 
consuetay  the  tenure  shall  be  of  the  King  immediately.     2.  If  ^^^t'StuH* 
the  words  had  been  de  capitoT  dxmC  feodi  illius  per  servitia  inde  pioUd.  32.  a. ' 
debify  8f  de  jure  consueta^  the  immediate  tenure  shall  be  of  the  126.  a.i43.  b. 
Abbot,  as  it  was  before,  then  join  them  *together,  as  in  the  case     [  *  6  b.  ] 
at  bar,  and  the  tenure  shall  be  of  the  Abbot  immediately,  and  j^!!^e^'t«9 
of  the  King  as  lord  paramount.     As  to  the  said  offices,  licences)  Br.  Exempt.  9J 
and  other  records,  the  Barons  said,  that  forasmuch  as  by  con-  2  Roll.  503. 
fltruction  of  law,  on  the  said  letters  patent,  it  appears  that  there 
is  no  immediate  tenure  of  the  King,  ftlthough  it  has  been  other- 
wise found  in  offices,  or  admitted  in  licences,  or  other  records, 
that  cannot  alter  the  true  tenure,  which  originally  appears  (to 
them  as  Judges)  of  record.     And  it  was  said,  Q,uod  licet  consue^  4  Co.  is.  a. 
tudo  est  magna  authoritatis  nunquam  tamcn  prajudicat  veritati. 

(a)  The  King  is  now  restrained  from  aliena-         (b)  Vid.  the  notes  to  the  case  of  Alton 
tion  otherwise  than  for  a  limited  period ;  vid.     Woods,  1  Co.  41  a. 
note  (b  2.)  Alton  Woods^  1  Co.  41  a. 
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AV  H  E  E  L  E  R^S    CASE, 

Pascfi.  43  Eliz. 
In  the  Exchequer. 


WnEicLBR*8       What  grant  of  the  king  makes  a  tenure  by  socage  in  chief 

Case. 

Part  VI.— 6  b.  


The  kinjf  KiNO  H.  8.  by  his  letters  patent  ex  certa  scientia  et   mero  mofu 

i*nfee^tencn*  granted  lands  in  fee,  tenaidum  de  nobis  et  hceredibus  nostris  per 
dnni  de  nobis  servitium  unius  (fl)  rosde  rubea:  annuatim  ad  fcstum  Nativif  S, 
et  haeredibus  Jokan*  Baptista  solwnmodo  pro  omnibus  et  omnimodis  aliis  ser' 
vitlu^  nnius  '  vitiis.  And  it  was  adjudged  in  the  Exchequer,  that  it  was  a 
rossrabcaean-  tenure  by  socage  in  chief,  but  it  was  objected,  1.  That  if 
iraatiln,  &c.  ^j^g  Kiuff  grants  lands  in  fee,  and  reserves  ib)  nothinfi:.  the  pa- 
omnibus  et  tentee  should  hold  by  knights  service  tn  capite  (a).  llie 
omnimodis  same  law,  if  the  King  grants  lands  by  express  words  (c)  absque 
u^'li^rJlVl*!  •    aliqiio  inde  reddendo;  or  if  he  ccrants  lands  without  any  reserva- 
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tenure  by  tion,  the  tenure  should  be  of  the  King  by  knight's  service  for 
socage  in  chief,  the  incertainty,  and  so  it  is  held  in  S3  H.  6.  7.  a.  2.  It  was  ob- 
a"ro8e*and^  ^'^  jected,  that  in  the  case  at  bar  the  tenure  could  not  be  by  the 
feahy.  service  of  a  rose  only  pro  omnibus  aliis  servitiis^  according  to 

the  words  of  the  tenendum^  for  to  every  tenure  there  ought  to  be 
U)Leyde         homage,  or  fealty  at  least;  then  forasmuch  as  the  tenure  can- 
Gards,  &c.  3.     not  be  by  a  rose  only,  the  King  is  deceived  in  his  grant.     3. 
Lit.  Rep.  48.      Forasmuch  as  a  service  above  the  rose,  ought  to  be  of  necessity, 
..I  *  7,®'  J     *by  construction  of  law  added  to  the  tenure;  the  best  and  hisn- 
Br.  Livery  57.  ^^^  service  should  be  taken  and  added  for  tlie  King,  and  that  is 
Ley  de  Cards,  knight's  service,  for  the  uncertainty :  yet  it  was  resolved,  that 
^*  ^*  h^«*      forasmuch  as  fealty  is  incident  to  every  rent-service,  the  law  an- 
Roli.  io2.         nexetli  fealty  to  the  said  rent,  and  then  these   words,   sciL  pro 
Plowd.  240.       omnibus  [d)  aliis  servitiisj    is  to  be  intended  of  other  services 
J?^  ^y^*  ^      which  the  law  doth   not  imply  or  add   to  it,  so  that  the  tenure 
9  Co.  133.  a!  b.  should  be  by  a  rose  and  fealty,  and   that  is  the  favourable  (^) 
2  Roll.  bm.        construction  of  the  law,  as  near  the  King's  intent  as  may  be. 
Sards^&c  6     "^"^  ^^  ^^^^  construction  the  said  words  pro  omnibus  aliis  ser- 
(e)  10  Co.  67.*     vitiis  have  some  effect,  and  shall  not  be  rejected  as  idle  and  of 
b.  s  Roll.  foo.    no  force.     And  Prisot  said,  S3  H.  3.  6j  7.  a.  that  if  the  King 
49i\SBvi\sx, 6.  g^'^'^^s  land,  and  reserves  any  special  rent,  the  tenure  shall  be 
8  Co.  77.  a.  36!  6uch  as  be  reserves,  be  it  socage  or  other. 

n.  b.  166.  b. 

11  Co.  11.  a.  Kelw.  i?5.  a.  193.  a.  3  Leon.  243. 2  Sid.  141.  Plowd.  32.  a.  126.  a.  143.  b.  Hard.  500. 
Titz.  Grant.  29.  Br.  Elxemption  9.  1  Co.  49.  a.  2  R.3.4.  a.  b.  Postea56.  a.  9  Co.  30.  a.  123  •« 
Antea  6.  a. 


(aj  Knight's  service,  whether  of  the  King    the  King's  grants ;  vid.  notes  to    1  Co.  41  a. 
or  01  any  other  person,  abolished  by  stat.  12    case  of  Alton  Woods. 
Car.  2.  c.  34.    For  the  mode  of  construing 
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F  E  R  R  E  R\S     CASE 

Mich.  40  &  41  Eliz. 
In  the  Common  Pleas. 


RnoLnTTOKS  and  differences  when  a  bar  in  one  action,  shall  be  a  bar  in  another   Ferrbr 
S.  C.  Cro.  Eliz.  668.  Vid.  the  entry,  Co.  Ent.  38.  Nu.  31 .  A        '^^ 

Part  vi^7  a. 

Between  (a)  Ferrer  and  Arden  these  points   were   resolved :  One  barred  in 
1.  When  one  is  (i)  barred  in  any  action  real  or  personal,  by  any  action  Veal 
judgment  or  demurrer,  confession,  verdict,  &c.  he  is  barred  as  jlJ J^gmem^ou  ^ 
to  that  or  the  like  action  of  the  like  nature  for  the  same  thing  demurrer,  con- 
for  ever.     For  ^expedit  reipubV  ut  sit  Jinis  litium.     But  there  is  ^f^l^^  *? ""' 
a  difference  between  real  actions  and  personal  actions.     For  in  {c)  ban-ed  an  to 
a  personal  action,  as  debt,  accompt,  &c.  the  bar  is  perpetual  (a)  that,  or  the 
for  the  plaintiff  *cannot  have  an  action  of  a  higher  nature,  and  J>j^e^action  of 
therefore  in  such  case  he  has  no  remedy  but  by  error  or  attaint.     J- ...  '     '  J 

of  the  game  thing,  for  ever.    In  a  personal  action  as  debt,  accompt,  &c.  the  bar  is  perpetoaJ ; 
for  the  plaintiff  cannot  have  au  action  of  a  higher  nature. 

But  if   the  demandant  be  {d)  barred  in    a    real  action    by  Rat  if  a  de- 

judmnent  on  a  verdict,  demurrer,  confession,  &c.  yet  he  may  mandant  be 
L     °  ^«  r  I  •   1  /  J.I  •    I      barred  in  a 

have  an  action  ot  an  higher  nature,  and  try  the  same  right  ^eal  action  by 

again,  because  it  concerns  his  freehold  and  inheritance.     As  jadpnentona 
if  a   man  be   barred  in  an  {e)  assise  of  Novel    disseisin,  yet  ^^'^^'ic^*  <*«- 
upon  shewing  a  descent,  or  other  special  matter,  he  may  have  fession,' Acl- 
an  assise  of  Mordancester,  Aiel,  orBcsaiel,  entrie  sur  disseisin  yet  he  may 
to  bis  ancestor.     So  it  was  said,  if  a  man  be  barred  in  a  For-  na^e  an  action 
medon  {/)  in  discender,  he  may  have  a  Formedon  in  reverter  or  tare,  and  try*" 
remainder,  for  that  is  an  action  of  a  higher  nature;  for  therein  the  kame right 
the  fee-simple  is  to  be  recovered,  according  to  the  opinion  in  (g)  5^*"j  j  gj^-^^ 
Robinson's  case  in  the  5th  part  of  my  Reports  f.  33.     And  if  nersrlbB.uo. 
tiny  one  be  (A)  barred 
seisin  of  his  ancestor  or 


by  judgment  in  any  real  action  of  the  6Mod.  157. 
>r  of  his  own  possession  he  may  have  a  so8.^4Co'^i 


45. 

(6)  Doct.  pi.  65.  Noy  51.  f  8  Co.  37.  b.  98.  b.  9  Co.  79.  b.  Co.  Lit.  103.  a.  (c)  Postea  46.  a.  Doct 
placit.  65.  Prapf.  ad  B  Rep.  10.  Moor,  458.  pi  653.  IS  £.  4. 13.  a.  b.  4  Co.  43.  a.Latch.  193.  (d)  Doct. 
pi.  95.  (e)  Doct.  pi.  75.  12  R.  4.  IS.  b.  4  Co.  43.  a.  Cr.  Car.  465,  4t]6,  467.  (/)  Doct.  pi.  65,  66. 
(jg)  5  Co.  3t2.  b.  33.  a.  Cr.  Jac.  15.  194.  {h)  Doct.  pi.  66,  Cr.  Jac.  464. 


(a)  It  was  observed  by  Lord  Ellenborough, 
Sn  giving  judgment  in  Ouiram  v.  Morewoody 
3  East,  357.  that  ^  what  Lord  Coke  says, 
that  in  personal  actions  concerning  debts, 
ffoods,  and  effects  (by  way  of  distinction 
from  other  actions),  a  recovery  in  one  action 
is  a  bar  to  another,  is  not  true  of  personal 
actions  alone,  but  is  equally  and  universally 
true  as  to  all  actions  whatsoever,  quoad  their 
**  subject  matters ;"  and  the  general  rule  is, 
that  an  allegation  on  record,  upon  which 
Imuo  hai  been  oace  taken  and  found,  is  be- 


€i 
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tween  the  parties  taking  it  and  their  priviei 
conclusive,  according  to  the  finding  thereof, 
so  as  to  estop  the  parties  respectivelv  from 
again  litigating  that  fact  once  so  tned  and 
found,  ib.  But  such  estoppel  must  be  (beaded. 
Vooght  V.  Winch,  2  B.  &  A.  662.;  vid.  in  Outram 
▼.  Morewoody  the  observations  of  Lord  Ellen- 
borough  on  Ferrer's  case,  and  vid.  ante.  n.  Co), 
JRawit/n't  case,  vol.  2.  p.  422.  and  Lord  BagpC 
V.  Wtiiiamiy  3  Barn.  &  CreM.  235.  S.  C.  5  Dov. 
&  RyU  87. 
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writ  of  ri^ht,  in  which  the  matter  shall  be  tried  and  determined 
A  recovery,  again.  But  a  recovery  or  bar  in  an  assise  (a),  is  a  bar  in  every 
Msise^^'iiVbar  ^^^^^  assise,  and  in  a  writ  of  entry  in  the  nature  of  an  assise ; 
in  eve*ry  other  for  both  are  of  his  own  possession  and  of  one  and  the  same  na- 
assiae,  and  in  tu^e  between  the  same  parties. .  So  a  (b)  bar  in  a  writ  of  Aiel, 
hi^e  natnre'^^  ^®  ^  bar  in  a  writ  of  Besaiel,  or  Cosinage,  &c.  for  these  are 
of  an  assise.      Ancestrcl,  and  of  one  and  the  same  nature,    ei  sic  de  oBteris. 

So  that  the  law  has  provided  greater  safety  and  remedy  for  mat- 
(a)Doct. pi. 66.  ters  of  freehold  and  inheritance  than  for  debts  and  chattels; 
Cr.  Jac.  465.  for  there,  once  barred  always  barred  (as  it  has  been  said),  un- 
t  Roll  ^eo  '^^^  '^  ^^  *"  ^  special  case,  as  appears  in  the  said  Robinson's  case. 
14, 15.*  17.  Vide  F.  N.  B.  5  N.  30  Ass.  pi.  5.  4  Ed.  3.  Estop.  133.  5  Ass. 

(*)Doct.  pi.  p.  1.  11  Ed.  3.  Entre  56.  12.  Ed.  4.  13.  a.  b.  2  R.  3.  14.  a.  b. 
wiirsbs^  *3  H.  8.  Action  sur  le  Case  Dr.  105.  29  H.  8.  Br.  Det.  174. 
^  But  in  a  (c)  Formedon  in  discender,  if  the  demandant  be  barred 

niedon  in  dis-  by  verdict  or  demurrer,  yet  the  issue  in  tail  shall  have  a  new 
cender,  if  the    Formedon  in  descender  on  the  construction  of  the  statute  of 

bar°red^b"Ver-  ^^^^-  ^'  ^'  ^-  ^°  ^^  ^^  barred  in  a  writ  of  (d)  error  on  the  re- 
did or  demurl  lease  of  his  ancestor,  his  issue  shall  have  a  new  writ  of  error, 
rer,  the  issue  for  he  claims  in  not  only  as  heir,  but  perfomC  doni ;  and  by  the 
iwve  a*m!w  statute  shall  not  be  barred  by  [e)  feigned  pleading,  or  false 
formedon  in  pleading  of  his  ancestor,  so  long  as  the  right  of  the  intail  re- 
descender,  on  mains;  and  therewith  agree  10  Hen.  6.  5.  3  El.  Dyer.  If)  188. 
tnX^u  Sir  Ralph  Rowlet's  case. 

West.  *it,  c.  2.  So,  if  he  be  barred  in  a  writ  of  error,  on  the  release  of  his  ancestor,  his  issue  sfiiall 
have  a  new  writ  of^  error. 

If  the  plea  of  Another  [g)  difference  is  in  real  actions  or  personal,  between  a 
the  teoant  p]^^  to  the  action  of  the  writ,  and  a  plea  to  the  writ,  for  if  the 
action  of  tiie  demandant  or  plaintiff  has  [h)  mistaken  his  action,  so  as  the  plea 
writ,  sach  of  the  tenant  go^s  to  the  action  of  the  writ,  as  Formedon  in  the 
action  without  remainder,  where  it  should  be  Formedon  in  the  reverter,  such  ae- 
on verdict,  or  tion  without  judgment  upon  verdict  of  demurrer,  &c.  doth  not 
demurrer,  &c.  bar  the  demandant  of  his  rightful  action,  and  therefore  if  the  de- 
the  demandant  ™*^^^"^  0)  ^^  ^^^b  case  be.  nonsuit,  or  the  plea  be  discontinued, 
r  ♦  Q  3  -I     *he  may  bring  his  rightful  action :  and  therewith  agree  27  E..S. 

of  his  rightfiil  ®^-  ^  ^-  *•  "^^  ^  ^'  *^'  Estoppel  210.  4  E.  3.  54.  But  {k)  if 
action.  But  if  the  plea  be  but  to  the  writ,  so  that  the  same  nature  of  writ 
the  plea  be  but  remains,  in  such  case  although  the  plea  to  the  writ  be  adjudged 
such  case  Vi-  *^g^'i"st  the  demandant  upon  demurrer  or  verdict,  &c.  yet  he  shall 
thonghtheplea  maintain  the  same  writ  again ;  for  the  judgment  extends  but  to 

be  adjudged  the  writ;  and  therewith  agrees  3  E.  3.  Estoppel  134.  SO  Ass.  pi.  8. 
against  the  de-  "  ^ 

oiandant  upon  demurrer,  or  verdict,  &c.  yet  he  shall  maintain  the  same  writ  again. 

In  real  actions,  Another   difference  in   real   actions,  between  such   persons 

between  such  ^^   \i2L\e  not  the   mere  right  in  them,  but  a  qualified   right, 

not  the  mere  although  they  be  barred  in  real  actions  (without  making  them 

ripht  in  tiiera,  parties  who  have  interest),  it  shall .  not  bind  the  successor,  as 

^\Xi  ?khou£h  (')  parson,  prebendary,  &C.     For  in  such  case   a  new  action 

tbey  be  barred  of  the  same  nature  against  the  successor,  he  shall  falsify ;  and 

(without  mak-  the  recovery  doth  not  make  any  discontinuance  but  the  successor 

ing  them  par- 
ties who  have  interest)  it  shall  not  bind  the  successor.  Dy.  571.  pi.  6.  1  Mod.  207.  (c)  Doct. 
t)l.  66.  Co.  Lit.  393.  b.  (d)  Doct.  pi.  66.  Oodb.  StO,  Cr.  El.  388.  (e)  Doct.  pi.  66,  (/)  Dy.  liS. 
^1.  8.  Co.  Lit.  20.  a.  392.  b.  Cr.  £1. 388.  {g)  Doct.  pi.  66.  (A)  Doct.  pi.  66, 4  Co.  39.  b.40.  a.  Cr. 
£1,  668.  2  Vent.  169.  (t)  Doct.  pi.  66,  b  Co.  33.  a.  (k)  Doct.  pi.  66.  {I)  Cr.  Jac.  467. 
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may  enter.     Otherwise  of  ah  abbot,  bishop,  and  such  like,  who 
have  the  whole  fee-^^imple  in  them,  in  such  cases  the  successor 
at  the  common  law  shall  not  falsify  in  a  Scire  facias^  or  new 
action  of  the  same   nature.     The  same  law  when  recovery  is  Tlie  same  law 
had  against  them,  for  it  hath  been  adjudged  that  in  a  writ  of  when  recovery 
right  against  a   (a)  parson,  who  after   the  raise  joined,  made  (^g,^^  against 
default,  and  judgment  was  given  against  him,  yet  the  successor      \p  ^  r  «in  h 
had  a  Juris  utruniy   because  he  had  not  the  mere  right,  nor  had  ^^^  '   '  '  r 
prayed  in  aid  of  the  patron   and  ordinary.     The  same  law  of  Same  law  of  . 
{b)  tenant  in  tail;  vide  8  E.  3.  28,  29.   19  H.  6.  39.  7  H.  4.  20.    tenant-imtaU. 
4  H.  7.  2.  12  H.  8.  8.  10  H.  6.  5.6.  15  E.  3.    Fauxer  de  Re-  (*)Cr.Jac.467. 
covery  43.     F.  N.  B.  49  R.     And  if  a  parson,  vicar,  or  preben-   If  a  parsou, 
dar}',  &c.  losii  by  default  in  a  real  action,  he  himself  may  have  T^^T'**'^  ^JT" 
a  Juris  utrum;  for  that  is  his  writ  of  right,    as  it  is  said  in  the  loge  by  deftiuU 
register,  32\  b.     And  it  would  be  against  reason  that  he  should   in  a  real  action, 
not  have  any  remedy,  and  especially  in  being  the  right  of  the  jlfriTiunlin^  * 
church,  which   is  favoured  in  law.     Audit  is  to  be  observed,    whcnadc- 
that  when  any  one  brings  an  assise  of  Novel  disseisin,  MortanceS'  mandantia 
ter^  writ  of  Entry  sur  disseisin,  or  any  other  real  action,  and  is   f>**»"e<l  ^y 
barred  by  judgment  upon  demurrer,  or  verdict,  &c.  the  demand-  demBu-rer  "or*" 
ant  and  bis  heirs  are  not  only  barred  of  the  same  action,  but  verdict,  &c. 
also  as  long  as  the  record  of  the  judgment  stands  in  force,  he  *"  **'*?.®  ^(  . 
and  his  heirs  are  barred  of  their  entry,  and  are  put  to  their  mortanceater ' 
action  of  a    higher  nature;  vide  25  H.  8.  (c)  Dy.  5.     And  t&c.  or  any 

where  it  is  said  in  the  books  that  privies  shall  not  (d)  falsify  in  ^^^,f^  ■"^t* 
1  '.'ii*  T_.  t-^  ^i_  1    II  acuon;  he, 

the  pomt  tried,  that  is  as  much  as  to  say,  that  they  shall  not  and  his  heirs 

falsify  in  a  Sci.  feu  on  the  same  judgment  or  in  any  other  writ  of  are  not  only 
the  same   nature.     But  he  may  brini?  ai>  action  of  a  hiirher  \lllT\^\  ^^^ 
nature,  and  therein  try  the  matter  agam,  as  it  hath  been  said   but  also  of 
before^     But  in  Robinson's  case,  forasmuch  as  the  defendant  in   ^^^^  entry, 
the  first  action  gave  the  plaint,  &c.  an  action  as  executor  and  Jheir*act?on  of 
peradventure  the  pi.  a^  the  *time  he  brought  his  action  as  ad-     [  *  8  b.  1 
ministrator,  did  not  certainly  know  of  the  will,  forasmuch  as  aiiigherua- 
(as  it  is  said  in  27  H.  6.  Estoppel  273.)  he  may  be  made  exe-  *"'*®' 
cutor  unknown  to  him;  for  this  cause  there  in  the  said  Robin- 
son's case  it  was  adjudged  for  plaintiff.  Note  reader,  at  the  com-  ^®*«»  "^  <^{>jn- 
mon  law  if  one  had  suffered  a  recovery  against  him  in  any  real  recovery' had 
action  by  default  (if  he  was  lawfully  summoned,  and  no  error  been  had  in 
was  in  the  proceeding),  he  had  not  (the  case  of  an  {e)  infant  only  ?°V^f*' f ^^'?" 
excepted  for  the  tenderness  of  his  years,  and  defect  of  under-  party  had  no  ^ 
standing)  any  remedy  but  by  writ  of  right:  and  that  was  the  remedy,  but 
cause  that  {/)   tenant  in  tail,   tenant  by  the  curtesy,  tenant  in   **^|J!"A°* 
dower,  or  tenant  for  life  after  recovery  by  default,  had  not  any  of  infancy  only 
remedy  until  the  slat  of  West.  2.  (g)   c.  4.  gave  them  a  writ  of  excepted. 
Quod  ei  defurceatj  the  words  of  which  act  are;  cum  temporibus  The stat. West 
retroactis  aliquis  amisisset  terram  suam  per  defall^,  non  habuit  aliud  J*  §*^®  *1"^^  ®* 
recuperare  quam  per  breve  de  redo,  quod  eis  competere  non  potuit  tenant  in  uil 
qui  de  merojure  loqui  non  potuerint^  veluti  tenenles  ad  term*  vit^e,   by  the  curtesy, 
4rc.  provisum  est  quod  de  catero  ns^n  sit  eof'  defalta  tarn  prajudici"  for  jif^^^'^^**^ 
alisy  quin  statum  suum  si  jus  habeant  recuperare  possint  per  aliud  recovery  by 

default, 
(c)  Dy.  pi.  1.  (d)  1  Sid.  55.  5  Co.  33.  a.  Antea  7.  b.  Cr.  Jac  15.  5  Co.  7.  b.  (e)  i  Roll.  Rep.  18. 
Cr.  Jac.  467.  (/)  F.  N.  B.  155.  b.  (g)  2  Roll.  Rep.  16.  2  Inst.  347,  348^  Si;  F.  N.  B.  155.  b. 
Co.  Lit.  331.  b.  354.  b.  355.  a. 
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Nota,ifainan  breve  per  quam  per  breve  de  rectOj  l^c.  Nota^  if  a  man  lo«e«  in 
»?^'the*te-"**  assise,  the  tenant  is  not  put  to  his  writ  of  right,  but  may  have 
nant  U  not  pnt  an  assise  oi  Mortdancestor^  5  Ass.  pi.  1.  Nor  is  a  (a)  recovery 
to  his  writ  of  Jn  an  assise  a  bar  in  a  Formedon  in  the  reverter,  as  it  is  held 
hL^^^'iTas^se  5"  6  H.  4.  2.  Note  the  statute  saith  (per  defaltam)  and  that 
of  mortdances-  cannot  be  (&)  in  assise:  for  the  assise  shall  be  awarded.  If  a 
^c'-  recovery  be  against  one  by  default,  or  upon  a  plea  of  the  bailiff 

in  assise,  the  aefendnnt  upon  release,  &c.   (vide  West,  (c)  2.  c. 

ffi^RjllI^Rr;  ^^-^  "^*^y  ^^"^^  certificate,  and  so  relieve  himself,  RN.  B.  181. 
15,  16.  26  Ass.  pi.  5.  Rpgist.  Judic.  11.  b.  If  the  husband  had  suffered 

(c)  2  Inst.  409,  a  recovery  by  default  against  him  and  his  wife,  the  wife  had  not 

F  nIb'isi.  f  ^"y  '^^"^^^y  ^"'  ^  w^^  of  right,  and  that  appears  by  the  statute 
188.  a.  of  West,  (d)  2.  c.  3.     In  casu  quaiido  vir  amiserit  per  defaW  tene^ 

(d) « Inst.  34«,  menf  quod  Juit  jus  uxor^  sude^  durum  fuit  quod  uxor  post  morf  viri 
Cn.Li?. 356. a.  '^^'^  habuerit  aliquod  aliud  recuperare  quam  per  breve  de  recto. 
S80.a.b.355.b.  And  the  same  act  gave  a  cui  in  vita  to  the  wife  in  such  case,  and 

a  writ  of  entry  to  him  in  the  reversion  upon  a  recovery  had  by 
default,  or  render  ngainst  the  tenant  for  life,  8cc.  Vide  F.  N.  B. 
If sncti  particn-  8.  b.  If  such  particular  tenants  lose  by  action  tried  in  a  real 
ta[  bT^d^t*'  **  *^^'^"  ®^  ^^'^  ^^y  '^  seems  they  are  without  remedy,  and  there- 
nant  in  right  with  agree  50  E.  3.  7.  Vide  temp,  E.  1.  Estoppel  171.  Vide 
of  hi«  wife,  Regist.  171.  &  2S5.  &  vide  Litt.  chapter  Releases,  112.  b.  That 
tri"cd^Va  reiii  '^^  ^^  tenant  for  life,  where  the  remainder  was  over  in  fee,  had 
action,  they  suffered  a  recovery,  that  he  in  the  remainder  before  the  said 
are  wiiliout  statute  was  without  remedy ;  and  the  reason  of  the  strictness  of 
reme  y,  ^^  common  law  in  such  case  was  to  take  away  the  multiplicity 

and  infinitcness  of  suits,  trials,  recoveries,  and  judgment  in  one 
[•9a.]     and  the  same  case,  and  therefore  in  the  judgment  *and  policy 
of  the  law,  it  was  thought  more  profitable  to  the  commonwealth, 
and  more  for  the  honour  of  the  law,  to  leave   some  without 
remedy  (as  is  aforesaid)  and  to  put  others  to  their  writ  of  right, 
without  any  respect  of  coverture,  &c.  than  that  there  should  not 
be  any  end  of  actions  and  suits.    Vide  the  judgment  in  Rcdiss.  et 
post  disseis,  F.  N.  B.  188  &  190.    And  the  punishment  inflicted 
by  the  law  on  him  who  should  disseise  him  who  is  in  by  judg- 
ment of  the  law  in  such  case^  and  the  Register  206,  208.     For 
(0  Post.  45.  a.  as  it  hath  been  well  said  (^)  Interest  reiptd).  ut  sit  ^nis  litiuni ; 
Hardr.  ils.       Otherwise  great  oppression  might  be  done  under  colour  and 
Qod\yolii4t.      pretence  of  law;  for  if  there  should  not  be  an  end  of  suits,  then 
«s"h*Ac'i%     arich^and  malicious  man  would  infinitely  vex   him  who  hath 
1^1  J,  *  *     Tight  by  suits  and  actions ;  and  in  the  end  (because  he  cannot 

come  to  an  end)  compel  him  (to  redeem   his  charge  and  vexa- 
tion) to  leave  and  relinquish  his  right,  all  which  was  remedied 
by  the  rule  and  reason  of  the  ancient  common  law,  the  neglect 
Pnipf.adBRpp.  of  which  rule  (by  introducing  of  trials  of  rights  and  titles  of  in- 
^^lu.  3  East,    heritance  and  freehold  in  personal  actions,  in  which  there  is  not 

any  end  or  limitation  of  suits)  hath  therewith  introduced  four 
Note.  great  inconveniencies.     1.  Infiaiteness  of  verdicts,  recoveries, 

and  judgments  in  one  and  the  same  case.  2.  Sometimes  con- 
trarieties of  verdicts  and  judgments  one  against  the  other.  8. 
The  continuance  of  suits  for  20,  30,  and  40  years,  to  the  utter 
impoverishing  of  the  parties.  4.  All  this  tends  to  the  dishonour 
of  ihe  common  law,  which  utterly  abhors  infinitetiess^  and  dc- 


9  a. — ^9  b.  spencer's  case.  «75 

laying  of  suits ;  wherein  is  to  be  observed  the  excellency  of  the 
common  law;  for  the  receding  from  the  true  institution  of  it 
introduces  many  inconveniencies,  and  the  observation  thereof 
is  always  accompanied  with  rest  and  quietness,  the  end  of  all 
human  laws-     Vide^  reader,  in  my  Preface  to  the  fourth  part  of 
my  Reports,  f.  i.  b.  for  the  inconveniencies  which  ensue  on  the 
breach  of  any  of  the  ancient  and  fundamental  rules  of  the  com- 
mon law.     And   by  all  these  differences  and  reasons  you  will 
better  understand  your  books,  in  8  Ed.  2.  Droit  35.  4  Ed.  3. 
Droit  31.  3  E.  3.  16.  7  Ed.  3.   19-  8  Ed.  3.  54.    9  Ed.  3.  13. 
18  Ed.  3.  31.  35.   18  Ed.  3.    Estoppel  221.  30  Ed.  3.  19.   13 
Ass.  p.  1.  17  Ass.  p.  27.  27  Ass.  p.  21.  28  Ass.  p.  14.  30  Ass. 
p.  8.  30  Ass.  51.  3  J  Ass.  28.  32  Ass.  13.  31  Ass.   14.  33  Ass. 
5.   19  Ed.  3.  Estoppel  227.  40  Ed.  3.  21.  42  Ed.  3.  44  Ed.  8. 
45.  45  E.  4.   Br.  589.  7  H.  4.  13.    3  H.  6.  15.  22  H.  6.  27.  7 
E.  4.  19.  2  R.  3.  14.  10  H.  6.  5.  37  H.  6.  31,  32.  12  E.  4.  13. 
9  H.  7.  "23.   21  H.  7.  24.    29  H.  8.    Br.   Det.    174.    S3  H.  8. 
Action  sur  le  case  Br.  105.  7  Ed.  G.  Estoppel  Br.  162.  23  Eliz. 
Dyer  371.   Bracton,  lib.  4.  fol.  262.     Note,  reader,  at  the  com-  Note,  if  land 
mon  law,  •if  lands  had  been  conveyed  out  of  the  degrees,  so     [  *  9  b.  ] 
that  the  demandant  could  not  have  a  writ  of  entry  in  iheper^  or  l»«t*  *>een  con- 
per  Sf  cui^  the  demandant  was  put  to  his  writ  of  right;  for  no  the  degrees, 
writ  of  entry  in  the  post  was  at  the  common  lawf ,  and  the  reason   the  demandant 
thereof  was  as  hath  been  said  quod  sitjinis  Utium^  and  that  he  JJ^\ofr|\*"* 
who  had  right  should  take  his  remedy  by  writ  of  entry,  before*  for  no  writ  of 
there  could  be  more  than  two  alienations,  and  all  this  appears  entry  in  the 
by  the  statute  of  Marlebridge,  cap.  30.     Vide  F.  N.  B.  192.  7  Jommon'law 
Ed.  3.  25.  &  325.  17  Ed.  3.  69.  22  Ed.  3.  1.  7  H.  4.   17,  &c.   f.  n.  b.444. 

Co.  Lit.tS8.b. 
SJnst.  153, 154.  t  But  it  is  by  St.  Marlb.  c.  30.  See  2  Inst.  153,  154.  Co.  Lit.  238.  b.  b%  H.  3.  c.  29. 


s  p  E  N  c  E  r;s   case. 

Hil.  45.  Eliz.  Rot.  36. 
In   the   Common  Flea^. 


Where  a  writ  shall  be  brought  by  journeys  accompts.  Spencer 

r. 


Dalbv. 
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William  Spencer,  and  Mary  his  wife  brought  a  Formedon  in  Wherethe first 
the  descender  against  John  Dalby,  who  vouched  R.  S.  the  de-  writ  abates  by 
mandant  counterpleaded  the  voucher  specially,  and  shewed,  that  d^andant*^ 
the  same  demandant  alias  prosecutus  fuit  a  Formedon  in  the  de-  himself,  he 

shall  never 
have  a  writ  by  jonrneys  accompts:  bnt  where  it  abates  for  default  of  the  clerk,  the  demandant 
sbaU  have  a  new  writ  by  journeys  accompts.    So  when  the  writ  abates  for  wam  of  good  sum- 
moos,  for  that  b  the  fault  of  the  sherilT.    Vid.  fiooth  on  Real  Actions,  J3. 
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fcender  against  the  tame  tenant  tar  the  same  land,  and  had 
jadgment  against  him  by  defiudt  npon  Gramd  cape^  which  judg- 
ment was  reversed  bj  a  writ  of  Disceit  brooght  by  the  tenant, 
because  the  summons  was  not  dnly  made,  and  that  this  writ  was 
C  *  10  a.  ]  brought  by  journeys  acoompts,  viz,  per  dUtas  ^eompuiaf.  And 
the  demandants  ultmus  diami^  that  pnt^  B,  &  qui^  SfC  nee  aliqms 
antecessarum  suomm  cujus  heres  ip$e  est  toiquam  aliqmd  kabuerunt 
in  tenementis  prcedicf  cum  pertineiC  in  Dominica,  reoersione,  nee  in 
servitiis  post  donum  pntd*  usque  diem  impetrationis  pned^  primi 
brevisy  ita  quodpratT  J,  DalAy,  aut  aliquem  antecessarum  suorum 
inde  Jeoffasse  poiuit,  et  hoc  petit  quod  inquir'  per  patriam,  and  J. 
D.  demurred  on  the  counter  plea.  And  in  this  case  two  points 
9  E.  S.  IS.  b.    were  resolved  by  the  court.    1.  A  difference  was  taken  when  the 

first  writ  abates  hs  default  of  the  demanchmt  himself  as  by  his 

misinformation  of  the  tenant's  name,  or  of  the  town,  &c  for 

there  the  demandant  shall  never  have  a  writ  by  journeys  ac- 

Cr.  Jac.590.     compts,  as  the  books  are  in  48  E.  3.  21.  14  H.  4.  23.  a.  3£  H. 

as  U.  d.  f4.  a.  6.  £3.     Vide  19  Ed.  3.  Brief  244.     But  where  the  writ  abates 

ibr  default  of  the  clerk,  as  where  it  abates  for  false  Latin,  or  va- 
riance, or  want  of  form,  &c.  there  the  demandant  shall  have  the 
benefit  of  a  new  writ  by  journeys  accompts,  because  it  was  the 
&ult  of  the  clerk  of  the  Chancery,  and  not  the  fiiult  of  the  de- 
mandant himself,  as  the  books  are  agreed  in  26  Ed.  3.  Quare 
imped.   163.  25  Ed.  3.  54.  38  Ed.  3.  5.  14  H.  4.  23.  22  H.  6. 
4R.3.i6.a.b.  62.  13  H.  4.     Executors  I  iS.  pari  ratione  when  the  writ  abates 
p^t  oft^       for  want  of  good  summons,  for  that  is  the  fault  of  the  Sheriff 
prioctpaJ  case,  and  not  of  the  demandant,  and  therefore  it  was  resolved  that  in 

such  case  f  he  demandant  shall  have  a  new  writ  by  journeys  ac- 
compts.  Vide  4  Ed.  3.  130.  8  Ed.  3.  377.  42  Ed.  3.  16.  22  Ed. 
3.  15.  14  H.  6.  4.  46  Ed.  3.  14.  21  H.  6.  8.  22  H.  6.  62.  11 
H.  6.  42.  But  41  Ed.  3.  2.  7  H.  4.  8.  &  22  H.  6.  46,  &c  are 
contrary.  And  so  an  old  question  in  our  books  well  resolved. 
If  a  wrtt  a-  If  a  writ  abates  for  non-tenure  of  the  whole,  the  demandant  sball 
^l^J^!'^    not  have  a  new  writ  by  journeys  accompts,  because  the  first  writ 

tenure  oi  u*e  .,  ^  **  i-i  tii  i  «• 

whole,  the  de>    was  begun  without  cause,  and  without  any  probable  colour  of 

■i^ociaotfthaU  cause;   and  therewith  agrees  33  H.  6-     But  a  Pnecipe  of  a 

new  wrTt  of  nianor  being  abated  by  non-tenure  of  parcel,  the  demandant 

jooroeys  ac-  shall  have  a  writ  by  journeys  accompts,  because  the  tenant  was 

cvtnptj.  But  a  tenant  of  the  residue  for  which  the  new  writ  is  brought;  and  it 

DiaRoTheiog  ^  ^^^^  ^^  Compel  the  demandant  to  know  in  whom  the  estate  of 

aVated  by  noD-  every  part  of  the  manor  is,  and  therewith  agrees  4  Ed.  3.  159. 

ttuure  of  par.  Sq  jf  j|jg  Pntcipe  be  abated  by  joint-tenancy  ot*  the  part  of  the 

eel,  the  de-        ^  ,  ^  •    •   .  ^  !:  •         •      i     r  .1         u    1  j 

mtindant  shall    tenant,  because  every  jomt-tenant  is  seised  ot  the  whole,  and  may 

have  a  ivrit  by  occupy  the  whole,  he  shall  have  a  new  writ  by  journeys  accompts 

joarueys  «c.       1 7  £.  3.  39.  38  E.  3.  16.  33  H.  6.  2.  4 1  E.  3.  4. 
compfs.   nOf  11 

the  pnecipe  be  abated  by  jotnt-tenaDcy  of  the  part  of  the  tenant. 

A  jodiciai  writ  A  judicial  writ  shall  never  be  purchased  by  Journeys  Accompts, 
t^i^h^  as  it  IS  held  in  22  H.  6. 62. 27  E.  3. 84.  &  45  E.  3.  tit.  Journeys  Ac- 
r  *  iO  b.  1  con^P^s  1^*  And  the  reason  is,  because  *a  judicial  writ  shall  never 
joarneys  ac-  abate  for  form,  4  H.  6. 3, 4.  Also  a  man  shall  never  have  a  writ 
compts.  by  journeys  accompts  in  other  court  than  the  first  writ  was,  as  it 

A  man  shall         J  J  J  i-  --» 

never  have  a  writ  by  journeys  accompts  ia  aaotber  coort  than  that  in  which  the  first  writ  was, 
Cr*  Jaa(  t\d.  t!7  E«  3.  84.  pL  13. 


job. — 11  a*  .spencer's  gabs.  £77 

is  held  in  8  E.  3.  386.  8  Ass.  p.  8.   18  Ed.  2.  Estoppel  263.  A  Writ  of  jour, 
writ  by  journeys  accompts  ought  to  be  brought  of  the  same  quan-  JSght^to^^* 
tity  that  the  first  writ  contained,  as  it  is  adjudged  in  13  H.  4. 12.  brought  of  the 
a.     And  regularly  a  writ  of  journeys  accompts  doth  not  lie  but  «ameqnaotity, 
between  those  who  are  parties  to  the  first  writ,  as  where  one  of  ^^  game  p^j.. 
the  plaintiffs  dies,  or  one  of  the  defendants.     Vide  8  E.  3.  428.  ties;  and  .the 
10  E.  S.  498.  8  H.  5,  6.  a.  7  H.  6.  17. 24,  25.  15  E.  3.  journeys  first  writ  most 
accounts  14.  43  E.  3.  l6.  48  E.  3.  22.  33  H.  6.  3.  21  H.  6.  46.  retSraed  of 
And  no  writ  shall  be  brought  by  journeys  .accompts  but  where  record, 
the  first  writ  is  served,  and  returned  of  record,  14  H.  6.  7.     But  The  heirs,  or 

in  no  case  where  there  is  a  sole  plaintiff  or  demandant,  and  he  ^*Mr!?u1'«?ur 

,.  ,  I  .     I    •  *^       1    11  •  •.  1       a  sole  plaintiff, 

dies,   there  his  heirs  or  executors  shall  never  have  a  writ  by  or  demandant 

journeys  accompts,  although  it  be  in  (a)  Qua  imp,  where  the  shaU  never 
death  after  six  months  is  peremptory,  as  appears  in  19  E.  2.  Dar-  joaraeyralc-  ^ 
reine  Presentment  21.  F.N.  B.  32.  c.   10  E.  3.  16,  17-  Dennis  compts. 
de  la  River's  case.     2.  It  was  resolved  in  the  case  at  bar,  that  a  A  writ  by 


writ  newly  brought  by  lourneys  accompts  is  quoddammodo  ib)  a  J<*°™fy» 

c^v.     II    1       •.  J  -.u       r        -r  •..  u     /  \  •     ^   comptisquo- 

contmuance  ot  the  first  writ;  and  therefore  if  it  be  yc)  against  dainniodo,a 
executors,  they  ought  to  plead  fully  administered  the  day  of  the  coDtinuaoce  of 
first  writ  purchased,  21  H.  6.  9.  13  H.  4.  Execution  118.  9  E.  ^^^  fi"twrit. 
4.  5.  b.    Costs  of  the  first  writ  shall  be  recovered.    See  the  Book  g^j^'ao^* 
of  Entries  382.  b.   And  therefore  it  was  resolved  in  the  principal  Comb.  4^8. 
case,  that  the  tenant  cannot  vouch  on  cause  after  the  first  writ,  (a)  B.N.C.410. 
and  afterwards  by  assent  the  tenant  pleaded  in  bar.     Vide  Dyer  fccompu*S 
36  H.  8.  55.     If  the  plaintiff  be  made  {d)  a  Knight,  the  writ  Br.  Qa.  imp.* 
shall  abate,  and  it  seems  he  shall  not  have  a  writ  by  journeys  i60.Cr.  E1.174. 
accompts,  for  it  is  his  own  act.  (^rDoct  pu' 

Note  reader,  I  conceive  it  is  requisite  to  expound  to  vou  these  170. 

words,  journeys  accompts.     1.  When  a  writ  is  purchased  by  (<?)«RoU.Rep. 
•^  ^  •     •        -J   •     ^1.  !•..•/      V       *i-     «04.Hob.2t5. 

journeys  accompts,  it  is  said  m  the  replication  (reciting  the  «48.Cr.Jac. 

former  writ  that  the  same  abated,  and  shew  all  in  certainty)  super  588, 589, 590. 

quo  the  demandant  j7er  (e)  dietas  computctf  recerUer  tulit 'quoddam  The  alledging 

aliudbreve^Sfc.  For  the  alledging  of  Journeys  Accompts  is  always  compu'^is*  *^' 

either  by  way  of  counterplea  to  oust  the  tenant  of  voucher,  as  in  either  by  way 

the  case  at  bar;  or  by  way  of  replication,  as  it  is  more  commonly  of  counterplea 

to  oust  the  tenant  to  plead  non-tenure,  or  joint*tenancy,  or  any  tenwitof  von- 

other  plea  which  arises  on  matter  ailer  the  date  of  the  first  writ,  cher,  or  by 

See  the  Book  of  Entries,  tit.  (/)  Journeys  Accompts  382.  b.  J^^y  of  replica- 

Ai«  -^Vt//  J  ,r  tion,  to  oast 

And  journeys  accompts,  or  by  accompt  ot  days,  is  to  be  recenter^  ^^  tenant  to 

and  with  diligence.    Vide  Bracton,  lib.  4.  fo.  176.  where  he  saith,  plead  any  plea 
esto  quod  propter  aliquem  defectum  audit  primum  breve  cum  forte  ^'**^'*  arises 
inepte  sit  conceptum,  vel  alio  modo  vitiosum  quod  stare  *non  possit^    L      Z*^  *•  J 
et  disseisitus  iucontinenti  impetrare  incipiat  aliud  breve,  4-c.     By  after  the  d'ate 
whicli  it  appears,  that  the  second  writ  ought  to  be  brought  in  rea-  of  thefirstwrit. 
sonable  and  convenient  time  {g)  to  be  discussed  by  the  Justices;  Br.  Assets  inter 
for  which  cause  the  demandant  ought  always  to  put  in  certain  "**g*k'*p^l^ 
the  time  of  the  abatement  of  the  first  writ,  so  that  it  may  appear  journeys  ac- 
to  the  court  if  the  latter  writ  was  purchased  by  journeys  accompts,  compts  4.  Br. 
5  Ed.  3.  203.  ace.     Vide  18  Ed.  3.  2i  &  32  Ed.  3.  journeys  ac-  ioZg's.*''" 
counts  16.  that  fifteen  days  were  allowed  (a).  (d>  by.  55.  pi. 

7.  7  Co.  J7.  b. 
32  H.  6.  f  9.  b.  1  E.  6.  c.  7. 17  E.  3.  39, 40.  (e)  2  Inst.  567.   (/  )  « Inst.  567.   (g)  18  E.  3.  41,  4S.  8 
£.  3.  9.  a.  b.  2  Inst.  567. 

(a)  Haifa  year  has  been  allowed,  semble  6  Ed.    EUtobb  ▼.  Thoroughgood^  1  Salk.  393.  S.  C.  1 
3. 33  b.  Thirty  days  were  allowed  by  the  court.    Ld.  Raym,  283.    It  is  aufficient  if  it  be  fireihly 
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JEXTLEMAN'S    CASE. 

PoicA.  25  Eliz. 

Between  Cbosbt  and  jEyiXEiCAK  in  the  King's  Bench,  divers  points 

were  resolved  concerning  Judges  of  Courts. 


CgOfST  In  a  writ  of  right,  directed  to  the  lord  oT  a  mmor ;  and  in  a  writ  of  r^ 

^'  doie;  andin  awrit  of  justideSy  the  snitonarejodges. 


Part  VL*li  a.        When  plea  b  held  by  force  of  the  king's  writ,  it  does  not  diange  the  m- 

ture,  nor  the  joris&tion  of  the  coort. 

The  king  may  appoint  a  new  court,  and  appoint  new  judges  in  it :  bot  after 
the  court  b  established,  the  judges  of  the  court  ought  to  determine  matters 
in  it. 

In  a  hundred  court,  the  suitors  are  judges. 

In  some  cases,  by  Act  of  Parliament,  the  sheriffi  are  judges.  In  the  court 
of  piepoiadersythe  steward  is  judge,  in  the  toum,  the  sheriff  In  the  court 
of  the  marshalsea,  the  steward  and  marshall  of  the  King's  House. 


It  is  to  be  observed,  that  the  words  of  a  writ  of  right  directed 
(«)F.N.  B.  f.  to  the  lord  of  a  manor  are,  pnrctptmus  tibi,  quod  {a)  plenum  rec* 
u  G.  Reg.  f^ffi  tgfieas  A.  de  li.  de  uno  messuagio,  S^c.  And  the  words  of  a 
(6)^.  N.*B.  f.  ^"'  of  Justicies  are,  Rex  vu^  S.  salutem.  Preec.  Mi  quad  {b)  Jus- 
119.  H.  Reg.  tides  A.  quod  juste  8^  sine  dilatione  reddat  B.  %0L  and  so  of  other 
S)*P  N^B^f  ^"^  which  are  vicountiel.  So  the  writ  of  Right  (c)  Close  is 
II.  O.  Reg!  *  directed  to  the  lord  of  the  manor;  Pracipimus  tibi  quod  secun- 
Orig.  9.  a.         dum  consuetudinem  maneriij  Sfc.  plenum  rectum  teneas^  S^c.  de  uno 

messuagio.     And  the  writs  are  in  the  same  words  when  they  are 

directed  to  the  Bailiffs  of  a  manor,  &c.     And  upon  the  words 

aforesaid  it  was  objected,  that  in  such  cases  the  lord,  or  the 

(^9£.4.3.b.  Bailiffs,  or  the  {d)  Sheriff,  are  judges,  for  they  have  authority 

^'  *  by  the  King's  writ,  and  the  writs  are  directed  to  them,  and  not 

to  the  suitors,  and  therefore  it  was  said,  that  the  difference  is 
[  *  1 1  b.  ]    when  the  ple^  is  in  ancient  *  demesnci  court^baron)  or  ^county- 
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court  withont  writ,  there  the  (a)  suitors  are  judges ;  but  when  Coort-baron 
the  writ  is  directed  to  the  lord,  or  Bailiffs,  or  Sheriff,  by  which  (!^)l%'^^^. 
they  only  are  commanded  to  do  right  and  justice  to  the  parties,  s.  Co.  60.  b. 
there  they  are  judges.     Also  it  was  said,  that  by  force  of  Justicies  ^  ^'^^h  *^* 
a  plea  may  be  held  in  the  county  above  40s.  and  therefore  it  is  "'roU.  54s.' 
reason  that  other  judges  should  be  appointed  than  the  suitors,  Cro.  £1. 79f. 
who  de  communi  jure  are  judfifes  of  small  thincrs  under  40s.     And  ^V^'^^'^^}* 
to  this  purpose  are  some  opinions  in  temp,  Ed.  1.  Tit.  Det  177.  7  e.4.  23.  a. 
21  Ed.  4.  66.  b.  &  (6)  21  H.  6.  Tit.  Retorn.  17.  21  H.  6.  34.  a.  1  Mod.  Rep. 
44  E.  3.  10.  where  (c)  Finchden  holds,  where  the  admeasure-  Jg^iy^c^'lie 
ment  of  dower  is  made  before  the  sheriff,  the  sheriff  is  judge,  ^a! 
But  on  good  consideration  of  all  the  books  it  was  resolved,  that  (fr)3iE.3.Re- 
in  none  of  the  said  cases,  the  lord  of  a  manor,  or  the  Bailiff,  or  ^l^^^  ^^^^ 
Sheriffs,  are  judges;  but  be  the  plea  held  by  writ,  or  without 
writ,  the  {d)  suitors  are  judges.     And  the  reason  why  the  writ  (?)^"£J** 
shall  be  directed  to  the  lord,  or  Sheriff,  8cc.  is  because  the  court-  coaiity-&iirt 
baron  is  the  lord's  court,  and  the  county-court  is  the  Sheriff's   c.  2.  Bac  Ab/ 
court,  and  therefore  it  is  great  reason  that  the  writ  should  be  County-Coort. 
directed  to  him  to  whom  the  court  by  law  belongs,  to  the  end 
he  see  two  things  performed:  1.  To  hold  his  courts,  that  justice 
and  right  be  therein  done  to  the  parties.     2.  That  he  be  answer- 
ed the  profits  of  his  court  which  belongs  to  him.     But  yet  in 
cases  when  they  hold  plea  by  force  of  the  King's  writ,  it  doth 
not  change  the  nature  nor  the  jurisdiction  of  tlie  court :  for  as 
these  without  writ  are  not  courts  of  record,  so  when  the  plea  is 
held  by  writ,  the  {e)  courts  are  still  of  the  {/)  same  nature;  for  («)Co.Lit.{60. 
upon  a  judgment  given  in  both  cases,  a  writ  of  {g)  false  judg-  »• 
ment  lies,  and  not  a  writ  of  error :  but  if  the  writ  which  is  of  j^p,  in.  * 
rec6rd  should  constitute  a  new  judge,  viz.  the  lord  in  the  one  {g)  Co.  Lit. 
case,  and  the  Sheriff  in  the  other,  then  the  authority  of  the  judge  ^^"^^  ^'  *®®'  ^ 
being  by  the  King'^s  writ,  which  is  of  record,  the  court  as  to  this 
purpose  would  be  also  of  record,  quod  est  perspicuefalsum.     For 
without  question,  as  it  appears  by  the  register  (//)  F.  N.  B.  and  (A)F.N.B.i7. 
all  our  books,  a  writ  of  false  judgment  lies  in  such  case,  although  ^^®*  ^  .      - 
the  plea  be  held  by  writ.     Also  the  King's  writ  cannot  alter  the  a.  *' 
jurisdiction  of  a  court-baron,  county,  hundred,  &c.  which  are  all 
courts  by  the  common  law,  and  have  judges  authorised  and  ap- 
pointed in  them  by  the  law,  and  therefore  all  things  determined 
in  those  courts  ought  to  be  determined  by  the  judges  of  the  same 
courts;  but  it  is  true,  the  King  may  create  a  new  court,  and  ap-  (^^ig.  p;^, 
point  new  judges  in  it;  but  after  the  court  is  created  and  es-  Prerog.  D.  S8. 
tnblishcd,  the  judges  of  the  court  ought  to  determine  matters  in  sBlac.Com.ie5. 
it;  and  therefore  neither  the  lord  of  ancient  demesne,  nor  of  a 
court-baron,  nor  the  sheriff  in  the  county-court,  &c.  when  the 
*plea  is  held  by  writ  of  riglrt,  justicies  (i),  admeasurement,  &c.    [  ♦  12  a.  ] 
are  judges,  but  the  suitors,  who  are  by  the  common  law  the  (i)  ^  ln»u  966,. 
judges  of  the  court.     And  therewith  agree  the  books  in  34  H. 
6.  35.  39  H.  6.  5.  a.  7  E.  4.  23.  a.  6  E.  4.  3.  b.  12  H.  7.  16, 
&c.     And  observe  well  the  words  of  the  writ  in  the  register,  10. 
b.  Rex  sectatoribus  cur'  J.  manerii  de  G.  qtus  est  de  antiquo  Do* 
minico  cororue  AngUce,  ut  dicitury  saltUem.     Cum  secundum  legem 
8^  consuetudinem  infra  maneria,  qua  dehujusmodi  antiquo  jpominico 
corona:  Anglia  existunt  hactenusj  ut  dicitur^  usitaf  in  placitis  in 
curia  eorundcm  mancriorum  pendentibus^  cum  ad  judicium  inde  red^ 


-ISk 


Js.  a£ 


And 


tkal  the  friea  £d 


ia  &  bnadred  csoort  the 


thepkmis  held  there 
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_  the  Sheriff  is 
}adge  br  PariijaDeBt,  as  ia  [«)  irdjufiuo  bjr  the  statate 
arf'lbnoo,  c  S.     And  all  fais  laiwwJing, 

aodaviitof  .     _  _  _ 
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asevard  is  jadge,  6  H.  4.  S.  aec.  7  E*  4.  2S.  a.     lo  (r)  the  ket 
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D  the  ooait  of  [<£;  manhalsea,  the 
Kiag'showearejnd^es,  19E1.4.8. 

Ckarias  {e),  cof.  S. 


MORRICE'S    CASK 


Paadu  STi  E&z. 


In  the  CommoD  Flos. 


%ant  of  tke  Aat.  si  H.  8. 
by  deed,  by 


and  Morricc^  die 
niTBiitT,  and  putitioo 
a  vrit  of 


sech:  two  joint- 
nnde  betweea  them 
(a)  by   fiure  of 


(A}Ti4Mr.  HapvcV  Mie  (t)  Ga^Iiit.  1C9 
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the  statute  of  (a)  SI  H.  8.  cap.  1.     And  it  was  adjudged  that  («)O.B«il.pL 
the  warranty   remained  because  by  th^  King's  writ  they  are  ^'  pl.V^Co.' 
compellable  by  the  statute    (to  which  every  one  is  party)  to  Ent.4io.Ra8- 
make  partition,  and  the  party  has  pursued  his  remedy  according  tal's  Ent  450. 

*     *L     •    *         J \u       r  u  u     *u  »•         Hob.  25. Co. 

to  the  act,  and  therefore  none  can  have  wrong  by  the  operation  Lit.  i79.a.i87. 

of  the  statute,  to  which  every  one  is  party:  but  if  they  had  made  a.  2  Boist.  104. 

partition  by  deed,  by  consent,  after  the  said  act,  although  they  S*^®™'  ^f^^ 
were  compellable  by  writ  to  make  partition,  yet  forasmuch  as     ^'     .  p  •     • 
they  had  not  pursued  the  statute  to  make  partition  by  writ, 
therefore  such  partition  doth  remain  at  the  common  law,  and  by 

consequence  the  {b)  warranty  is  gone,    as  it  is  agreed  in  29  E.  (b)  Hob.  25. 

3.  Tit.  Warranty  70.    And  it  was  resolved,  that  after  the  said  Co.  LU.  i65.b. 

statute,  although  now  joint-tenants  are  compellable  to  make  Kelw.  i6.*b. 

partition  by  writ  as  coparceners  are,  yet  they  may  not  make  Moor,  203. 

partition  by  (c)  parol  as  coparceners  may  by  the  common  law ;  W  *j?j^*]g|^^' 

and  the  reason  was,  because  the  statute  doth  not  extend  to  any  197,  b/^  /^^^^^ 

partition,  but  by  a  writ  de  Partitione  faciendd  only,  but  leaves  50.Dy.i79.pI. 

all  other  partitions  as  they  were  before  (d).     And  it  was  said,  if  ^^%J*'  ^^' 

there  are  two  joint-tenants  with  warranty,  and  the  one  disseises  Moorj  29. 1 

the  other,  and  the  disseisee  brings  an  assise,  and  on  his  prayer  Leoii.iod.Cro. 

has  judgment  to  recover  in  severalty,  in  this  case  the  warranty  ^et?  25o!''3  E. 

is  gone:  for  although  he  has  partition  by  judgment,  yet  he  who  4.  9.  a. 

is  bound  by  the  warranty  is  not  party,  or  privy,  or  consenting  (<*)  Co.  Lit. 

to  it,  as  he  is  when  the  partition  is  made  by  force  of  the  act  of  ^^^*  ** 

Parliament.   *Note  reader,  although  some  books  are,  that  judg-  [  *  13  a.  ]| 

ment  shall  be  given  to  hold  in  {e)  severalty  in  the  case  of  joint-  («)19H.6.' 

tenants,  as  10  E.  3.  40.  &  10  Ass.  p.  27.   17.  yet  I  conceive  it  Jfnante43r^*" 

will  be  hard  in  law  to  maintain  the  judgment;  for  1.  the  plain-  Br.  Partit.'i6. 

tiff  in  assise  ought  to  recover  according  to  {/)  his  plaint,  and  (/)  Co.  lat 

that  is  of  nothing  in  several.     2.  He  ought  to  recover  in  the  Jf^^  11  e.  4.8! 

assise  by  view  of  the  recognitors,  and  they  have  not  the  view  of  b.  Hussey.  40. 

anything  in  severalty.     3.  It  will  be  to  tne  plaintiff's  prejudice  ^*'^'J'^'^\ 

as  well  for  the  survivor,  as  for  warranty  and  the  like :  and  there-  3^e.  4!°io*3'e. 

with  agreeth  21,  £8  Ass.  p.  35.  where  the  case  was  adjudged  3.48.  b.  per' 

not  upon  any  opinion  at  the  assises  but  upon  adjournment  into  J^^*7 fr  «  49*1 
the  Common  Pleas,  and  there  adjudged  that  the  plaintiff  should 
recover  generally,  although  the  plaintiff  himself  prayed,  that  the 
judgment  might  be,  that  he  should  hold  in  severalty ;  for  the 
prayer  of  the  party  will  not  alter  the  judgment  of  the  law  in 
such  case  (b). 


(b)  So  also  in  the  case  of  a  plea  in  bar,  the  AUwood  v.  Dmntf  1  Bam.  &  Aid.  17S.    R^ 

party  may  have  a  right  judgment  upon  a  v.  Taylor ,  z  Bam.  &  Cress.  5 IS.  S.  C.  5  Dow. 

wrong  prayer :  otherwise  in  a  plea  in  abate-  &  Ryl.  423. 
ment.     Rex  v.  Shakespeare^    10  East,  83. 
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CASES    OF    PARDONS 

Hil.  29  Eliz. 


Casbi  ow        '  A  GENERAL  pardoD,  pardoned  all  felonies^  &c,  but  excepted  burglary,  held,  one 

Pm'^^i'-'iS  a.         attainted  of  burglary  is  within  the  exception. 

*  A.  was  bound  in  a  statute  of  SO/,  to  B.,  B.  sued  execution,  and  the  land 
of  A.  was  delivered  to  B.  in  execution,  until  he  had  levied  the  SO/,  and 
afterwards  B.  made  a  defeazance  to  A.  by  indenture,  that  if,  &c.  the  statute 
should  be  void,  and  held,  that  the  defeazance  is  sufficient  to  defeat  the 
statute,  and  the  execution  upon  it.* 


3  Inst.  S34w       The  general  pardon  of  28  Eliz.  pardons  all  felonies,  &c.  in 

which  Durglary  was  excepted.  In  this  term  it  was  asked  of  all 
the  judges  of  England,  if  the  attainder  of  one  for  burglary  be 
excepted?  And  it  was  objected,  that  by  the  attainder  and 
judgment  the  offence  of  burglary  which  was  but  matter  in  fact, 
is  now  altered  by  the  judgment,  and  become  of  record,  and 
thereby  the  offence  utterly  extinct ;  and  then  it  is  not  (by  the 
name  of  burglary)  excepted,  and  by  consequence  he  who  is  so 

Hale's  pi.  Cor.  attainted  of  burglary  shall  be  pardoned.     But  it  was  resolved, 

S5i.dlnst.sd4.  that  the  attainder  was  excepted ;  for  if  the  burglary  be  excepted, 
'  although  it  doth  not  appear  to  the  eye  of  the  law,  but  stands  in 

doubt,  and  is  left  to  trial,  whether  it  be  burglary  or  not,  a  for- 
tiori^ when  the  burglary  appears  of  record  by  judgment  of  law, 
it  shall  be  excepted.  And  it  was  said,  that  the  burglary  was  not 

[♦  IS  b.  3    ♦extinct,  but  had  received  such  judgment  (by  which  it  is  mani- 

fest)  as  the  law  requires,  which  judgment  so  long  as  it  remained 
in  force,  the  offender  cannot  be  called  in  question  for  the  bur- 

Slary,  because  the  course  of  the  law  has  had  its  end ;  but  that 
on't  prove  but  that  the  offence  of  burglary  remains,  as  in  20 
(a)Br.  Defeas.  Ass.  p.  7.  {fl)  A.  was  bound  in  a  statute  of  20/.  to  B.,  B.  sued 
r.Br.Debtiss.  execution,  and  the  land  of  A.  was  delivered  to  B.  in  execution 
ftatVcoTiid.  ^^^^  ^^  ^^  levied  the  20/.,  and  afterwards  B.  made  a  defeasance 
Cart.  64.  to  A.  by  indenture,  that  if  A.  paid  him  8/.  at  b  certain  day,  that 

*^^*&*r^iBi    ^^^  the  recognizance,  viz.  the  statute  of  20/.  should  be  void: 

and  it  was  adjudged  that  although  the  statute  was  executed,  yet 
the  defeasance  of  the  statute  is  sufficient  in  law  to  defeat  as  well 
the  statute  as  the  execution  upon  it;  for  the  statute  is  the  foun- 
dation of  the  whole,  and  therefore  if  that  is  defeated,  all  which 
is  built  upon  it  shall  be  defeated  also  (a).     So  in  the  principal 


(a)  In  Com.  Dig.  Defeazance,  c.  it  is  laid  correct,  the  position  of  the  Chief  Baron  u  too 

down  generally,  that  if  a  thine  executory  in  general.    Vid.  ante.  5  Rep.  90  b.  Grdjg  v. 

its  commencement  be  executed,  a  defeazance  Talbot^  2  Bam.  &  Cress.  179.  S.  C.  3  Dow.  & 

■ftorwardf  10  too  late.  If  the  law  in  the  lext  is  Ryl.  446. 


13  b. — 14  a.  CA8S8  OF  PARDONfi.  SdS 

case,  although  the  jury  have  found  the  prisoner  guilty  of  bur- 
glary,  and  thereupon   he  has  judgment:    yet  the  offence   of 
burglary  is  the  foundation  of  the  whole,  and  therefore  if  that  is 
excepted,  the  whole  proceeding  upon  it  is  excepted.     Also  see 
in  my  last  Reports,  where  by  the  exception  of  the  offence  in  the 
general  pardon,  all  (a)  dependants  upon  it  are  also  excepted.  («)  Letch  81. 
Andyet  if  a  m.an  (i)  be  attainted  of  felony  by  judgment,  outlawry,  if  V9f  b' «6*^' 
or  abjuration,  and  afterwards  the  King  pardons  generally  the  Palm.  4*12/ 
felony,  it  is  nought  worth,  but  the  reason  thereof  is  not  because  ^®*>*  w.  Cr. 
by  the  attainder  the  felony  is  extinct,  but  because  the  K.  is  not  J35J**  ^     *^ 
truly  informed  (as  he  ought  to  be)  of  the  true  state  of  the  case,  (6)  Stamf.  Cdr« 
for  peradventure  if  he  had  been  informed  of  the  (c)  truth,  ^nd  lot.b.  siost. 
of  all  the  proceedings,  he  would  not  have  pardoned  it.     Vide  owen  ar.  '^  ^' 
9  E.  4.  28  a.  &  19  E.  S.  Coron.  124.    11    H.  4.  19.  41.  48.  (c)  Stat.  is.  R. 
Stamf.  102  b.     But  if  a  man  be  (d)  attainted  of  felony,  and  the  q^^^^'^^' 
King  pardons  the  attainder,  and  the  execution  of  it  also,  the  (tf)  fiu.  Chart. 
parJon  shall  de  disallowed,  because  the  K.  don't  pardon  the  26.  Br.  Cofod. 
felony  by  express  words,  as  it  is  adjudged  in  8  H.  4.  22.  b.  5t  p'^cT^'Va 
wh^ch  proves  that  the  felony  remains.     But  S3  H.  8.  50.  {e)  if  Br.  Appealer, 
murder  or  petit-treason  be   made  high-treason,  thereby  the  (^)  l>yer  50. 
murder  or  petit-treason  is  extinct,   for  high-treason  doth  (y)  //^sfiie347 
drown  every  less  offence.     Vide  M.  6  &  7  Eliz.  Dyer  235  (g).  {g)  Dyer  jW. 
If  a  roan  kills  his  master,  and  petit-treason  is  pardoned  by  the  P^*  i^* 
eeneral  pardon,  and  murder  is  excepted,  he  shall  be  discharged, 
ror  petit*treason  is  murder  and  more.     Vide  20  Eliz.  135  Dyer. 
One  Burton,  parson  of  Isbock  in  Leicestershire,  was  deprived, 
tfjiffo  12  Eliz.  for  {h)  adultery  committed  anno  11  Eliz.     And  (A)siiMt«S8. 
afterwards  by  the  general  pardon  2  April  13  El.  the  offences  of  ^^'  *^fj 
adultery  in/fr  a/ia  were  pardoned  before  the  14th  day  of  Feb.   Owen.  sr.Cro. 
then  last  past,  and  it  was  said   that  before  the  pardon,  crimen  El.  41.  t79. 
aduUerii  prced^  transivit  in  rem  judical ,  and  therefore  the  sen- 
tence remained  *in  force;  and  it  was  strongly  urged,  that  the    [  *  14  a.  3 
sentence  should  not  by  the  relation  of  the  saicf  pardon  be  made  Relation  of 
void,  but  at  the  most  voidable,   and  therefore,  until  it  be  re-  Er.'^4?.°789.'^^ 
versed  by  another  sentence,  the  deprivation  stood  in  force;  and  Co.ii9.b. Hob. 
he  who  was  after  his  deprivation  admitted,  instituted,  and  in-  8'- W3.  Moor, 
ducted,  remained  parson  till  the  first  sentence  by  another  be 
annulled ;  but  it  was  answered  and  resolved,  that  the  said  Bur- 
ton who  was  deprived,  by  force  of  the  said  pardon,  is  now  be- 
come parson  again,   without  any  sentence,  declaring  the  said 
deprivation   to   be    void,    for    by    the   pardon   the   adultery, 
which  was  the  cause  and  foundation  of  the  sentence,  is'  dis- 
charged, and  by  consequence  all  that  stands  or  depends  upon 
the  same  foundation,  is  also  discharged.     And  no  laches  was  in 
the  parson,  or  fault  of  pleading ;  for  at  the  time  of  the  sentence 
be  had  not  any  matter  in  discharge,  but  it  came  ex  post  factOj 
by  relation  of  the  general  pardon  and  by  judgn^ent  in  law,  and 
therefore  the  validity  of  it  shall  be  discussed  by  the  judges  of 
the  law,  and  the  party  deprived  shall  not  be  driven  to  a  suit  in  Plowd.  401.  a. 
the  Ecclesiastical  Court  to  have  redress  there  (b).     So  it  seems 

(b)  In  Rex  v.  Wainunck  4*  Jeffries^  1  Sid.  **  without  doubt  it  is  not  law,  that  the  parson 

164.  Windham,  J.,  said  <*  that  the  case  of  Dr.  **  shall  be  restored  by  the  relation  of  thepar- 

^  Burton,  cited  by  Coke  in  the  case  of  par-  **  don  without  any  other  act  done.'*    In  &iom 

**  dons  out  of  Dyer  (but  no  such  case  can  be  v.  PhiOips,  1  Sid.  222,  it  is  also  said  that  Bur- 

**  found  in  Dyer^  has  been  often  denied;  and  ton's  case  has  been  often  denied  to  be  law. 
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if  one  be  attainted  of  felony,  and  afterwards  by  relation  of  a 
general  pardon  the  felony  is  pardoned,  and  he  shall  be  dis- 
diarged,  for  he  has  not  any  remedy  by  error,  or  otherwise  to 
reverse  the  attainder. 


And  in  Toombes  v.  JStheringion,  1  Sid.   168.  In  Dflty'*  case,  Ltitch.  141.  BurtonCt  easevk 

Burton* s  case  was  again  denied  to  be  law,  and  cited  from  Coke,  and  not  objected  to  by  the 

it  was  said  **  that  the  case  is  not  in  Dyer,  but  court,  but  seems  to  be  assented  to  by  Dode- 

**  seems  to  be  the  case  in  Latch.  22.  by  the  ridge  &.  Jones,  on  the  ground  that  the  pardoa 

^  name  of  BoitotCt  ctue,  although  the  report  in  Siat  case  was  a  general  pardon. 
^  there  supposes  it  to  be  of  another  time." 


A  R  U  N  D  E  L'S    CASE, 


Trin.  36  Eliz. 


In  the  King's  Bench. 


Rex  A«  was  indicted  of  murder,  and  the  murder  was  alledged  to  have  been  com* 

.        ^*  mitted  in  the  City  of  Westminster,  in  the  county  of  Middlesex,  in  a  certain 

Pm^  VL-14  a*         street,  called  King  Street,  in  the  parish  of  M.  in  the  same  county ;  to 

try  the  issue,  the  jury  was  returned  de  viceneto  of  the  city  of  Westminster. 

Held,  that  the  trial  was  insufficient,  and  a  new  venire  faciiu  was  awarded. 

S.  C.  [Moor,  594.  Goldsb.  133.]    See  the  pleadings,  Trem.  pi.  Cor.  271. 


Co.Litis5.a.  J^^^  Arundel,  Esquire,  was  indicted  of  the  murder  of  one 
b.  3  Inst.  isV.  William  Parker,  and  the  murder  was  alledged  to  be  done  ajmd 
s  Roll.  6J0,  civitatem  Westmonasterii  in  comitatu  Middlesex^  viz.  in  quadam 
164^  165*.  1  *''  pt^^^^  ibidem  vocaf  King'Street^  in  parochia  sancta  Margaretm  in 
Balst.iS6,i27,  eodem  comitatu  Middlesex :  and  to  this  indictment  Arundel  plead- 

190*  1.?'^^°''  ^^  ^^^  g"^^^y>  ^"^  ^^^  ^^^  ^^^^  ^^  this  issue  a  jury  was  returned 
in.YelT.  187.  de  viceneto  civitatis  Westmonasteriensis^  and  the  jury  found  the 
Hard.  18.  2  defendant  guilty.  And  it  was  shewed  in  arrest  of  judgment  that 
^^ll' ?l^if^V  ^^^  venue  ought  to  have  been  out  of  the  parish,  and  not  *out  of 
^bl^  Cro  ^^  ^^^y*  ^^^  upon  this  doubt  all  the  justices  met  at  Serjeant's. 
Jac.  308. 1  *  Inn,  and  after  many  arguments,  1.  ITiey  resolved,  that  every  {a) 
Siderf.  19.        trial  should  be  out  of  such  place,  which  by  presumption  of  law 

ii^Co^  js^'b!'*  ^^^^  ^^^^  ^^^  '^^^  *"^  ^^^  certain  knowledge  of  the  fact,  as  in 

Hard.' 18. 5  £.  ^^  E*  4«  (^)  Visne  27*     If  trespass  be  brought  in  a  (c)  town,  and 

4^  110.  b.  1  no  such  town  be  pleaded,  the  venue  shall  come  out  of  the  body 

(6)iBaUt.*i27.  ^^ ^^^  county;  but  if  trespass  be  brought  in  (d)  two  towns,  and 

(0  Co.  Lit.  125*.  no  such  town  be  pleaded  as  to  one  of  them,  the  venue  shall  be 

a.  b.  1  Bolst 

1S7.  Cro.  EL  3f .  901.  (d)  Co.  lit  125.  b.  1  Bnlst.  127. 
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out  of  tiie  other  town ;  for  that  is  the  most  certain.     And  if  («)  ^2*™;  ?.^' 
trespass  or  any  other  action  be  brought  in  {a)  a  manor,  &c.  the  ^^^[  5  q^/ 
v«nue  shall  come  out  of  the  manor :  but  if  the  manor  be  al-  Jac.  302,  soa. 
ledged  to  be  in  (i)  a  town,  there,  because  the  town  is  more  cer-  q^^^I^^^^^^' 
tain  than  the  manor  (for  that  may  extend  into  many  towns),  the  1  jouea  320'. 
venue  shall  come  out  of  the  town,  as  it  is  held  in  6  Hen.  7-  3.  b.  Oodb.  ^j.ir.  1 
II  H.  7.  22.  b.  9  Ed.  4.  S.  a.  3  Ed.  4.  26.  &  39  Hen.  6.     Tit.  I'^l^lf/  * 
Transgres.  93,  &c.     So  in  the  principal  case,  because  the  parish  (5)  i*ane  89. 
shall  be  intended  to  be  more  certain  than  the  city,  for  this  cause  Co.  Lit.  i^5,  b. 
the  venue  shall  be  rather  of  the  parish  than  of  the  city.     And  g  Rojf.^^i^' 
although  a  parish  is  a  place  uncertain,  and  may  comprehend  Hob.  $84. 285. 
divers  towns,  as  it  is  held  in  4.  Ed.  4.  4  J.  5  Ed.  4.  20,  125.  22  (c)Co.  Lit.iw. 
Ed.  4.  2.  S5  Hen.  6.  30.  22  Hen.  6,  &c.  yet  when  a  parish   ?5i!'^i'5  ^^65!^' 
is  alledged  to  be  in  a  city,  there  the  venue  shall  come  out  of  the  cVo.  Jac.  36.1. 
(c)  parish,  1  Ed.  3.  6-  7  H.  6.  38.  and  it  shall  be  intended  that  ^^^0*25^5^' 
the  parish  is  less  than  the  city.     And  afterwards  it  was  awarded  ^  |„^('^  ^^9  ' 
that  the  trial  was  insufficient,  and  a  new  Venire  facias  awarded   Oodb.  555. 
to  try  the  issue  again,  for  his  life  was  never  in  jeopardy  (a).  ^^^  ^^^• 


(a)  In  civil  cases  ^evemre  facias  is  awarded  sufficient  in  a  declaration  to  alled^e  a  county 
from  the  body  of  the  county,  stat.  4  &  5  for  a  venue  without  naming  a  parish  or  place. 
Anne,  c.  16.    Since  this  act  it  has  been  held     Ware  v.  Bcydellj  5  M.  &  S.  148. 


rREPOllT'S    CASE. 

Mich.  36  &  37  Eliz. 
In   the   King's  Bench. 


A.  TENANT  for  life,  and  B.  remainder  man  in  fee  by  indenture,  made  a  lease;  by  Treport's 
the  delivery  of  the  deed,  it  is  the  lease  of  A.  during  his  life,  and  the  con-  p^J^yj  _i4  5, 
firmation  of  B.,  and  after  the  death  of  A.,  it  is  the  lease  of  B.  and  the  con- 
firmation of  A. 

The  plaintiff  in  ejectment  in  such  case  declared,  on  a  joint  demise  by  A. 
and  B.,  and  on  special  verdict  it  was  adjudged  against  him. 
If  lessee  for  life,  and  he  in  reminder,  or  reversion  in  fee,  make  a  feoffment 
by  deed,  each  of  them  gives  his  oyrn  estate.  But  if  the  feofifment  be  by 
parol,  then  it  shall  be  the  feoffinent  of  him  in  remainder,  or  reversion,  and 
the  surrender  of  lessee  for  life. 

When  a  deed  enures  by  passing  an  interest,  it  shall  not  be  taken  by  way 
of  estoppel.    S.  C.  Poph.  57. 


In  an  Ejectione  JirmtSi  the  plaintiff  declared  on  a  lease  made  by  5  B.  &  A.  576. 
A.  and  B.  and  on  not  guilty  pleaded,  the  jurors  gave  a  special  Jouw99a^*.i 

Koll.  Rep.  299. 
Raym.  142.  Cro.  Jac.  88.  1  Wlbon  1.  t  Wilson  232. 
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verdict,  viz.  That  A.  was  tenntit  for  lifcy  the  remainder  to  B.  in 

fee,  and  that  they  both  by  deed  indented  joined  in  a  lease  to  the 

plaintiff,  and  that  A.  the  tenant  for  life  was  alive;  and  whether 

this  should  be  adjudged  in  law,  the  lease  of  both  or  not,  the  jury 

[  *  15  a.]    doubted;  *and  it  was  resolved,  that  presently  by  the  delivery  of 

(rt)i Roll.  Rep.  i\iQ  deed  it  is  the  lease  of  A.  during  his  life  (a%  and  the  con- 

i4o!  LitrKcp.   finnation  of  B.  and  after  the  death  of  A,  it  is  the  lease  of  B.  and 

d6.boct.pi.93.  the  confirmation  of  A.  according  to  the  opinion  of  Dyer  and 

cir  ^85  4o"*     I*>*«wn,  Mich.  6  &  7  El.  (6)  234.,  235.   And  because  the  plaintiff 

Raym.  142. 27    ^^^  declared  on  a  joint  demise  of  A.  and  B.  it  was  adjudged 

H.  8. 13.  a.  2    against  the  plaintiff.   It  was  also  held  per  curiam^  that  if  {c)  lessee 

5r*^M^*  ^2^^    '^^  '^^^'  ^^^  ^^  ^^  remainder  or  reversion  in  fee  make  a  feofiment 

2  Buist.  44.  Co.  by  deed,  each  of  them  gives  his  estate,  viz.  lessee  for  life  his  es- 

Lit  45.  a.  47,    tale  by  livery,  and  the  fee-simple  doth  move  and  pass  from  him 

Co "76^  ^      ^"  remainder  or  reversion.     But  if  it  was  by  parol,  then  it  shall 

(6)  1  Buist.  44.   be  the  feoffment  of  him  in  remainder  or  reversion,  and  the  (rf) 

Co.  Lit.  45.  a.    surrender  of  lessee  for  life,  for  otherwise  nothing  would  pass  by 

pi.  18.  Moor 72!  though  the  lease  was  by  deed  indented,  it  should  be  no  {e)  con- 
f*)  1  ^'o-  76-  b.  elusion ;  for  when  the  deed  enures  by  passing  of  an  interest  (as 

(d)\"co.^77.  a.  *"  ^^®  ^^^^  ^^^^  ^^  doth),  it  should  not  be  taken  for  any  concla- 
Kaym.  U2.  sion,  no  more  than  the  lease  for  yeiars  of  lessee  for  life  by  deed 
Dy.  358.  pi.  48.  indented  shall  be  an  estoppel  after  his  death,  because  at  the  com- 
mencement it  took  effect  by  way  of  passing  of  an  interest.  And 
Tenant  for  Popham,  Chief  Justice,  said,  if  tenant  for  life,  and  he  in  rever- 
life,  and  lie  in    sion  make  a  gift  in  tail  rendering  rent,  the  tenant  for  life  should 

jreftHn"tail*'^  '^^^^  ^^^  ^^"^  during  his  life ;  for  the  making  of  a  greater  estate 
rendering  rent,  than  he  has,  is  not  any  forfeiture,  because  he  joins  with  him  in 
the  tenant  lor  reversion  {/)•  And  if  tenant  for  life,  and  he  in  reversion  had  made 
Ihe  rtntduriug  ^  feoffment  by  deed  at  the  common  law  (g),  the  feoffee  should 
his  life;  so, if    hold  of  the  lessee  for  life  during  his  life.     Nota  bene. 

thcv  make  a 

fcotfnient  by  deed  at  the  common  law,  the  feoffee  shall  hold  of  the  lessee  for  life  during  his  life. 

(e)  Co.  Lit.  45.  a.  Winch.  44.  Dyer  257.  b.  8  T.  R.  486.  (/)  Poph.  57.(^-)Co.  Lit.  214.  a.  13  E.44. 


(a)  Vid.  notes  (l  1)  (m  1)  Bredon's  Case,  Vol.  I.  p.  194. 


E  D  E  N'S     CASE. 

Mich.  36  &  37  Eliz. 


In  the  King's  Bench. 


Eden 
r. 


In  trespass  qnarc  ciausum/regU,  the  defendant  justified  under  a  grant  from  the 
BnowN.  queen  by  letters  patent,  the  plaintiff  took  issue  on  the  grant;  hdd    the 

Part  VL- 15  b.        trial  shall  be  where  the  land  lies.  ' 
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Note,  Mich,  31  &  82  Eliz.  Rot.  365.     In  the  King's  Bench  in 
trespass  quare  clausum  fregit  apwl  Martham  in  com*  Norf%  by 
Thomas  Eden,  and  William  Franklyn,  against  Edward  Brown; 
the  defendant  pleaded  that  the  Queen  was  seised  in  fee  in  right 
of  her  crown,  and  by  her  letters  patent  under  the  great  seal, 
bearing  date  at  Weldhall  in  conC  Essex%  SfC.  concessit  tenement^ 
prted*  in  quibus^  SfC,  cuidam  A,  B,  SfC.     The  plaintiff  took  issue, 
qiiod  non  concessit  tencmenf  jprcedH  per  pradictas  literas  patentes. 
And  this  issue  was  tried  in  the  county  of  Norfolk  where  the  lanfl  («)  T)oct,  pi. 
lay,  and  not  where  the  letters  patent  bore  date,  and  the  jury  ^I'^^^i'Jl^^' 
found  for  the  plaintiff,  and  it  was  moved  in  arrest  of  judgment,  Sid.  145.  Cro. 
that  it  ought  to  have  been  tried  where  the  letters  patent  bore  J^c.  375. 
date;  S^  non  allocatur  per  curiam ;  for  the  letters  patent  being  ^^^'co^Ut. 
matter  of  record,  and  shewed  to  the  court  under  the  great  sea),  135.  b.  ?60.a. 
cannot  be  denied,  nor  can  the  party  plead  Nul  tiel  {a)  record,  /?^«'^?*  . 
against  them,  being  shewed  under  the  great  seal,  and  therefore  Hob.Yif.  156. 
the  effect  of  the  issue  of  {b)  non  concessit  is,  that  the  Queen  had  €0.  Lit.  1125.  a. 
nothing  in  the  land,  or  that  the  tenements  did  not  pass  by  the  ^^.^'J^'ti^?'  i 
letters  patent  (a),  in  which  cases  it  shall  be  tried  where  the  land  aos.-Cro.sVe.* 
lies;  and  so  it  was  adjudged.     Fide  1  (8)  Eliz.  253.  Dy.  3.  Mar.   16  H.  7. 11.  b. 
129.  17  Eliz.  342. 


(a)  Acc.  Baddeley  v.  Lippingwcil,  3  Burr.  1545. 


COLLIER 'S     CASE. 

Hil.  37  Eliz. 
In  the  Common  Pleas. 


Devise  to  A.  paying  to  one  twenty  shillings,  and  to  others  small  sums.    A.  Coluer 
takes  the  fee:  otherwise  if  the  payment  is  to  be  made  out  of  the  profiU  of  ^r^,ngjj, 
the  land.    S.C.   Cro.  Eliz.  379.  PartVI.-16a. 


Between  (a)  Collier  and  Walker,  the  case  was  such;  a  man  \^^^o'J!^' 
has  issue  a  daughter,  and  by  his  will  in  writing,  devises  part  of  «.  a  A.  10s. 
his  land  to  his  daughter,  and  the  other  part  to  his  wife  for  life,  (j)^^^^"^-  \f' 
with  the  profits  whereof  she  should  bring  up  his  daughter,  and  \  j^od.R^p/ 
that  after  his  (her)  death  it  should  remain  to  his  brother,  paying  263.  Lit.  Rep. 
to  one  twenty  shillings  (i),  and  to  others  small  sums,  amounting  «j9.  Cro.  Ki. 
to  ^5s.  in  all,  and  that  the  land  was  of  the  value  of  three  pounds  ^j^qI  ^aVt.  We. 

t*    1nnf>«  107. 


*2  Jones  107. 


1  Vent.  227.  Dyer  371.  pi.  5.  Br.  N.  C  125.  Co.  Lit.  9.  b.  Hob.  65.  Cro.  Jac.  416. 527.  600.  Godb. 
280.  281 .  2  Roll.  Rep.  80.  Moor  464. 852, 853.   3  BuM.  191.  BriJg.  85.  138.  3  Co.  21.  a.  2  Leon. 


Hi!  Cro.  Car.  158,  159.  369.  Latch.  9.  O.  BcnI.  24,  25. 

X   2 


£88 
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Part  VI.  -|6  a.— 16  b. 


per  annum.     And  it  was  ailjadged,  that  the  brother  had  the  fee- 
simple.     And  this  difference  was  taken  and  resolred  in  this  case, 
that  if  (he  devise  had  been  to  the  brother  of  the  land,  to  the  in- 
tent that  with  the  profits  he  shoold  educate  his  daughter,  or  of 
the  profits  of  the  land  pay  to  one  so  much,  and  to  another  so 
much,  that  is  but  an  estate  for  life;  for  he  is  sure  to  have  no 
loss.     So  if  land  be  of  the  value  of  three  pounds  per  anmtmj  and 
he  devise  that  he  shall  pay  for  it  twen^  shillings,  or  thirty  shill- 
ings, or  forty  shillings,  or  fifty  shillings  per  annum  to  another,  it 
is  but  an  estate  for  life;  for  he  may  pay  it  out  of  the  profits,  and 
b  sure  to  have  no  loss.     But  in  this  case  at  bar,  after  the  pay- 
(m)  s  Co.  21  a.  ^^^^  ^^  "^y  ^'^  before  satisfSsurtion ;  and  therefore  it  is  a  fee- 
Cro.  Jac.  416.  simple;  for  the  law  doth  intend  that  the  devise  was  for  his  benefit, 
2^- 90-.^^  9  and  not  for  his  prejudice.    And  by  this  difference  yon  will  better 
Cr.  S°iodV^  understand  the  books  in  4  E.  6.  (^i)  Estates  78.  29  H.  8.  Testa- 
5Robt.i94.     ment  18  (a.) 

(a)  Vid.  note  (3)  Boraston't  Case,  5  Co.  91.  a.  Vol.  II.  p.  5€. 


W  I  L  D^S     CASE, 
Hil.  41  Eliz. 
In  the  Kings  Bench. 


RlCflABOSOK 

Yardly. 
Part  VI.-16  b. 


Devise  to  A.  for  life,  remainder  to  B.  and«the  heirs  of  his  body,  reminder  to 
W.  and  his  wife,  and  after  their  decease  to  their  children ;  W.  and  his  wife 
then  having  issue,  a  son  and  daughter.  Held  that  W.  and  his  wife  bare  but 
an  estate  for  life ;  and  on  such  a  devise  although  they  have  not  any  cfaiU 
at  the  time  of  the  devise,  yet  every  child  which  they  may  have  after  maj 
take  by  way  of  remainder. 

A  devise  to  B.  and  to  his  children,  or  issues,  B.  having  no  issue  at  the  time 
of  the  devise,  is  an  estate  tail ;  otherwise  when  be  has  issue  at  the  time. 
S.  C.  [Moor.  597.  Goldsb.  139. 


Sw/^t'  i«o  ^^^'  ^'  ^^'^'  ^^  EjectioneJirmiE  between  Richardson  and  Yardly, 
Lacas  576.  i^^  ^^^  King's  Bench,  on  not  guilty  pleaded  the  jury  gave  a  special 
Cases  in  Law,  verdict  to  this  effect.  Land  was  devised  to  A.  for  life,  the  re- 
f  Vent^'f ilf'  ro^^'der  ^o  B.  and  the  heirs  of  his  body,  the  remainder  to 
Sf 5. 2  Lev.  58.  '*  Rowland  Wild  and  his  wife,  and  after  their  decease  to  their 
^  Lev.  434.  u  children,"  Rowland  and  his  wife  then  having  issue  a  son  and 
^     '  ^^^         daughter;  and  afterwards  the  devisor  died,  and  after  his  decease 

A*  died,  B.  died  without  issue,  Rowland  and  his  wife  died,  and 

the  son  had  issue  a  daughter,  and  died ;  if  this  daughter  shoold 

have  the  land  or  not,  was  the  question ;  and  it  consisted  only 

(a)  Dridg.  85,    upon  the  consideration  what  estate  [a)  Rowland  Wild  and  his 

86.  Cro.  El.  la 

L»l.  Cro.  Jac  416.  1  Vent  2«7.  l  Bnlst.  63.  'ZiO,  3  Keb.  42.  95.  97.  Lane  57. 
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wife  had,  viz.  if  they  had  an  estate-tail,  or  an  estate  for  life,  with 
remainder  to  their  children  for  life;  and  the  case  for  difficulty 
was  argued  before  all  the  Jiidges  of  England ;  and  it  was  re- 
solved,  that  Rowland  and  his  wife  had  but  an  estate  for  life  with 
remainder  to  their  children  for  life,  and  no  estate-tail.     And  in 
the  {a)  construction  of  this  will,  the  Judges  did  first  consider  the  M  Cart.  5. 
judgment  of  the  common  law,  if  the  conveyance  had  been  made  ^^^'^^^'  ^^d. 
by  the  devisor  in  his  life.     And,  2.  the  reason  and  cause  that  the 
judgment  shall  not  be  according  to  the  rule  of  law:  and  it  was 
resolved,  without  question,  that  at  the  common   law  they  had 
but  an  estate  for  life,  the  remainder  to  their  children  for  life  (a). 
Then  what  shall  be  the  reason  and  cause  to  give  them  an  estate 
tail  by  construction  in  this  case  ?     It  will  be  answered,  the  in- 
tent of  the  testator.     But  it  was  resolved,  that  such  (6)  intent  (b)  Cro.El.696, 
ought  to  be  manifest  and  certain,  and  not  obscure  or  doubtful   '^^'  ^  ^^^-  ^^' 
(b):  for  at  the  (c)  common  law  lands  were  not  devisable  (but  Cro.  Car.  369. 
only  by  custom,  and  that  in  ancient  cities  and  boroughs,  of  houses  (c)Lit.sect.i67. 
and  small  things),  but  by  the  statute  of  32  and  34?  H.  8.  all  lands  cf  Lii^m 
according  to  the  purview  thereof  are  devisable,  which  statutes 
*  were  made  to  the  great  disadvantage  {d)  of  heirs  at  the  common    [  •  17  a.  ] 
law  by  wills  for  the  most  part  made  in  extremity  of  sickness,  and  W  Co.  Lit.^ 
that  utterly  against  the  rule  and  reason  also  of  the  common  law;  ^J' 450*^* ^*'^' 
for  the  ancient  common  law  did  favour  him  whom  the  common  Vangb.262. 
law  made  heir,  because  he  was  to  sit  in  the  seat  of  his  ancestor,  267,  «68.  iSan. 
and  to  serve  the  King  and  commonwealth  in  as  good  estate  as  p^.'^'g^.^Lane ' 
his  ancestor  did.     And  therefore  it  appears  by  Glanvile,  who  67,  Moor  774. 
was  Chief  Justice  in  the  time  of  H.  2.,  lib.  ?•  cap.  !•  fol.  4'4<.  that 
every  freeman  without  the  assent  of  his  heir  might  dispose  of  a 
reasonable  part  of  his  lands  with  his  daughter  in  frank-marriage, 
for  the  advancement  of  his  blood,  or  to  any  servant  in  recom- 
pence  of  his  service,  or  in  frankalmoignc  to  any  religious  house 
to  have  divine  prayers  made  for  him.     But  all  this  he  ought  to  qq^  Lit.  49.  b. 
do  in  {e)  health,  and  not  in  extremity  of  sickness,  to  the  end  that  (e)  1  Uoll.  ooa. 
such  gifts  should  not  be  made  more  out  of  rage  and  fury  of  mind,   ^-  ^*  ^• 
than  of  good  discretion,  and  so  his  gift  might  exceed  measure. 
But  if  any  such  gift  which  was  made  in  time  of  sickness  shall  be 
good  and  firm  in  law,  the  consent  and  confirmation  of  his  next 
heir  was  requisite  to  it.    Also  if  a  man  who  had  lands  by  descent, 
had  issue  many  sons,  he  could  not  have  given  any  of  this  land 

(a^  In  the  report  of  this  case  in  Moore  and  observed,  that  although  the  words  of  the  par- 

Golusboroiigh,  nothing  is  said  of  its  having  ticular  clause  of  the  will  are  not  sufficient  to 

been  argued  before  all  the  judges,  but  it  is  pass  the  whole  interest  to  the  children,  yet  if 

said,  that  Popham  &  Gawdie  were  of  opinion  there  had  been  any  thing  upon  the  face  of  the 

that  Wild  and  his  wife  took  an  estate  in  tail,  will  to  shew  that  such  was  the  manifest  inten- 

but  Clench  &  Fenner  thought  they  took  but  tion  of  the  testator,  as  if  there  had  been  a 

for  life.    But  there  seems  to  be  no  doubt  that  charge  upon  the  children  or  a  limitation  over 

the  case  as  reported  by  Coke  is  good  law.  Vid.  in  case  they  died  before  a  particular  period. 

Doe  V.  CMnSy  4  T.  R.   294.     Doe  v.  Lord  the  Court  would  so  construe  the  will  as  to  give 

Afulgriive,  5  T.  R.  320.     Wood  v.  Baron,   1  effect  to  the  intention.     Ante.  Coiiyer's  case. 

East,  259.     Foster  v.  Lord  Ronifiet/,  1 1  East,  Pocock  v.  Bishop  of  Lincoln,  3  Brod.  &  Bing. 

594.    Seale  v.  Barter,  2  B.  &  P.  493.    Skelton  33,  S.  C.   6  B.  Moore,   159.     Doe   v.  Frost, 

V.  Bide,  O.  Bridgm.  595.  400.    CoUingwood  v.  1  Barn.  &  Cress.  646.  S.  C.  2  Dow.  &  Ryl.  684. 
Pack,  ib.  411.    Doe  v.  Gunniss,  4  Taunt.  313.        (b)  Vid.  the  judgment  of  the  Master  of  the 

Doe  v.  Webber,  1  Barn.  &  Aid.  120.     Doe  v.  Rolls.  Chdmondely  v.  Clinton,  2  Jac.  8c  Walk. 

Vaugltan,  5  Bam.  &  Aid.  4$4«    It  k  to  be  9G. 


-i**  v§t9*  cwc      ^  Par;  VI. — If  au— 17  b* 

:".  ";-.T  ■-..:' h.*^  v-^-.j:-  ir-..  -.v.-.l. :,::  :;.-  con-icn:  of  the  -ilJes:,  to 

i  •     :    -       .   :.:-'-  ::.i:  :.■. :  :i:/.-jr.  a:::  :  r  v.-f  n:>s:  part  uore  nios:    a   M- 

.'"i.:!  .n  :-j  :.  ■= ;.  .  :-j-:s:  ?•:  .  r"  '  -  1  r::  iiiiir.herLtthe  elJes:,    But 

f.i  .  <!  !i.-  1  -*:ii:..  ..-i  !.  •:  ic: -.  zi'l  bv  '.~j;-  o'.  r.  piirchiae.he  ra'.L'lit 

j...^-  2^-'«=j.  ff  -lirt  :^  ir^  vci"/^-3r  M)ii:  end  if  ^.e  !  id  not  anv 

T-    .    .  -  .        i'i:*.  ..^  T.'j.:/.  it;  J-'-:--,  i..    .:'  i:  :j  wr -^:r.  he  Dleased.     Ar.d 
'■-•  ...  .  ....  * 

.    -.  a  ^   :'.l"i   ::r   -ir?   ir.    -G*.i-T..:-,   :v.-  ^'--ch    h   inotars*  that  the 
•  "  ^->  ^  -         rr.:!:.::  co:/  :■:-  I^-  J.  !     ii-rira-   r^i-'^c:  ihc   l-eir  a:   common 

l.-»'v.     T 7.-27.  [i  ".'..-t  ca-:  i!  li.'.  r-- rii.T.uch  i*  bv  the  'iad;2mert  of 

the-  c".':'..Ti:r.  ii-^  cj.  :r.:  ite  ■=":rJ?  :.-;  a  cor;veyjjice,  it  would  be 

bj:  An  Oitiit  f-r  ]  :t.  :!■:  r::::i"r.ier  :3  :r.e:r  chiliiren  Ijr  life, 

thence  it  rbSuw^  thu  tlu!  iaren:  :iii.i  .los  ti:e  vortU  or^y.^taipe 

<ltfvf9Dr  OQzfat  t:>  cnxe  ::  six  esca:e^Lau  in  eiils  cxitem     TUeaihis 

iijlcfit  <K:L?"*t  CO  be-  niiJiisesc  and  ceruio,  and  so  espr^ued  iarthe 

w!ll:  ir.d  ir.  ihij  c:i^  ::.3  i-ch  ir/.c-r.:  .ip  cirs :  :bc  p«ntaiv^|i|ui'e 

:  :  .1  -.  V         h^^  mc<m:»c:  va«  to  a^ec  with  the  mleoi'  th^  Iavt  ;  and  thenfore 

\\  .i.*.  .1.         th^L  differcoce  wa»  rescued  tbr  pxxi  law.  tliat  ir  A.  device*  his 

P^^l,^  .^  r>      land^  to  B.  and  lo  hU  children  or  U^es  aiid  he  hadi  pet.'finy 

a.  1  r :.  ::>  ■:  .:!•  J^^oc  81  the  time  o:'  the  devise,  uui  the  same  ia  an  csrote-t^'l;.  for 

'••f-  ■'  '^--''*  the  ir.i^.Yt  ot  ihe  dc-viaor  is  mxah'est  nnd  certaia  ihalbUcKikiron 

i«i:i^'r.- 1  "'     or  i'i-.::?  *hoj!d  lake,  ar.d  zs  i:r.x2cJiaie  d^?i&ecs  thcy.caanot 

:  :■*  -.:" ::.:        lak.-.  !  :\l~  Jsj  :h:v  jre  n:-:  ::;  rf"^-   •-..::  :*.-.r.  end  bv  wav  of  re- 

*."      m:t:. '..:■:-.■  :r.ev  c.-.:.r.j:  ::l<o-  :*. r   :h^:  was  not  his  intent,  for  the 


■        •  .  • 

:  Vv-r.  ,i'. 


¥i  hli  af-'^ers  a  ca^e,  Trln.  4  Ei:z-  riP.vtcd  hj  Serjeant  Beiidfo^, 
where  tue  cj.-:e  wa=,  the:  one  tievI^cJ  Lnd  '6*  to  hiiabam!~a^d 
v.;.V,  "aiiJ  lu  ti.e  ;:.er.-ch:!urcr»  of  ihclr  b-nlies  be^ottdl^.,*  aridit 


Lh  .    5;.    r:.  j^'^c  eiTect,  according  to  i!ie  rjie  of  the  coni.Toa  law,  aniTfc 
V'l '--""'"      iDftnifLst  and  cortalii  iritcnt  aproar*  lu  the  wili  to  iTie  contTsH-. 


which  they  shall  have  alcer,  may  take  by  way  of  unfiainder/'^- 
:elv^i!ftad™  cc^rdinu'  to  the  rule  of  the  Liw;  (or  hF^  intent  appca'rsr  tHaiJ  ih^r 
hmuwAt^.  \Y\i\drtn  ihouhl  not  take  immediatelv,  but  after  the  dbcsn&e'>bf 
jc^&^.hnr     Ro;^L,.;a  and  his  wife  :c\  "  ■        -.     ijnii. 

lir.    ,       O-  n* a:.  Jk>    l  .Vr  !.  l?,  ?^-  Ll'l.  1  Vent.  i:27.  2Jl.  3  E^.  .Vs  97.  JLit.  Rep^'jSfi'. 


9.  A  A  if. 


■*  r:t«M2Cr-,  Af'i  u>  mtendod  bv  the  tcsta&MV    '*  votii  a  narnciihr-  evmt  sWbb 


"  ;.. .  *.  \j*s  f  vr".  .]r..|.     B..t  whore  tl:c  t::;..n-    in*  D^^aity,  4ji«. 
«  I'w.rij  /»t  tit  tiiiij'j  'Jci  lie  J  is,  liv  tht  te;:r.:or's 


17  b. — 18  a.  SIR  EDWARD  clere's  case.  391 


SIR  EDWARD  CLERE'S  CASE. 

Mich.  41  &  42  Eliz. 


FiorFifiNT  to  such  uies  as  the  feofibr  shall  appoint  by  will,  the  use  vests  in  Pabkbr 
the  feoffor  till  declaration  made  according  to  the  power ;  after  declaration,  ** 

the  estates  limited  shall  take  effect  by  force  of  the  feoffment;  the  will  is  PartVI.*17  b. 
but  declaratory. 

If  in  such  case  the  feoffor  by  his  will  devises  the  land  itself  as  owner  of  it^ 
without  any  reference  to  his  authority,  the  land  shall  pass  by  the  will.  A 
feoffinent  to  the  use  of  a  man*s  will,  and  to  the  use  of  him  and  his  hdrs,  is 
all  one.  If  the  will  as  such  would  be  inoperative  to  pass  the  land,  the  devise 
shall  operate  as  a  limitation  of  the  use  by  virtue  of  the  power.  S.  €•  Moore^ 
476.  567.  affirmed  on  error.    Cro.  Eliz.  877.  Cro.  Jac.  31. 


Iv  an  assise  by  Parker  i^unst  Sir  Edward  Clere,  Knighty  of 
lands  in  the  county  of  Norfolk,    the  case  in  effect  was  such. 
Clement  Harwood  seised  of  three  acres  of  land,  each  of  equal 
value,  held  in  capites  made  a  feoffment  in  fee  of  two  of  them  to 
the  use  of  bis  wife  for  her  life,  for  her  jointure,  and  afterwards 
made  a  feoffment  by  deed  of  the  third  acre,  to  the  use  of  such 
person  and  persons,  and  of  such  estate  and  estates  as  he  should 
limit  and  appoint  by  his  last  will  in  writing,  and  afterwards  by 
his  last  will  in  writing,  *be  devised  the  said  third  acre  to  one  in    [  *  18  a.  ] 
fee  (under  whom  the  pi.  claimed).   And  whether  this  devise  was 
good  for  all  the  said  third  acre,  or  not,  or  for  two  parts  of  it,  or 
Toid  for  the  whole,  was  the  question.     And  in  those  cases  four 
pcHots  were  resolved  by  Popham,  Chief  Justice^  and  Baron  Clark,  fa)  i  Aad.  u. 
Justices  of  assise  of  the  said  county,  upon  conference  had  with  Moortsa  493. 
the  other  Justices :  1.  If  a  man  seised  of  lands  in  fee,  makes  a  ^9.'^'  ^^' 
feoffment  to  the  use  of  such  person  and  persons,  and  of  such  111.  b.f7i.  b. 
estate  and  estates  as  he  shall  appoint  by  his  will,  that  by  opera-  ^  ^^St^'  ^ 
ticHi  of  law  the  use  doth  vest  in  the  (a)  feoffor,  and  he  is  seised  sfj*.  oSlSu*. 
of  a  qualified  fee,  that  is  to  say,  till  declaration  and  limitation  ^. 
be. made  according  to  his  powe^    Fide  Lit.  fol.  I09.  a.    When  iV^JJ^^Jj^* 
m  man  makes  a  feoflBnent  to  the  use  of  his  last  will,  he  has  the  cr.  Car.'s9. 10 
use  in  the  mean  time.    2.  If  in  such  case  the  feoffor  by  his  will  C0.86.  a.  Co. 
limits  estates  according  to  his  power  reserved  to  him  on  the  ^h^m^'r"^' 
feoffment,  there  the  estates  shall  take  effect  by  force  of  the  {b)  jae.5i.  Jeek. 
feoffment,  and  the  use  is  directed  by  the  will ;  so  that  in  such  Ceiit.S60.Hob. 
case  the  vnll  is  but  declaratory :  but  if  in  such  case  the  feoffi>r  ^|  ^^^  *^* 
by  his  {c)  will  in  writing  devises  the  land  itself,  as  owner  of  the  («>  Bfoorf6s. 
land,  wiUiout  any  reference  to  his  authority,  there  it  shall  pass  ssr.  Co.  Lit. 
by  the  will,  for  Uie  testator  had  an  estate  (ieviseable  in  him,  and  Cnoirf^'  ^ 
power  also  to  limit  an  use,  and  he  had  election  to  pursue  which  Hob.  16O.  * 

x4 


flife  Sm  K0VASD  GLTtlTs  CISC.     *     P«  VL — It  •--=lS  h. 

M^K.i%A»L  of  dicB  lie  voaU  ;  and  vheo  be  deviied  the  bad  hscif  vithoiit 
^^  2  ff,-^  anj  pefcreuce  to  his  aothcyritj  or  power,  he  decbred  hk  iotestt 
«?.  *  to  deiise  an  estate  as  owner  of  the  iaad,  bj  hk  v31,  acd  ooc  to 

limit  an  use  acoording  to  hit  anthontr;  and  Id  such  case  the 

hmd  beintf  held  ni  eapit^^  the  devise  is  good  Sar  two  parts,  and 

Toid  for  the  ihifd  part.    For  m  the  owner  of  the  land  be  caonot 

dispose  of  more ;  and  in  sacfa  case  the  deiise  cannoc  take  eftct 

bj  the  win  for  two  parts,  and  br  the  fcoffinent  for  the  third  part: 

for  he  made  his  devise  as  owner,  and  not  according  to  his  an< 

thoritj,  and  his  derise  shall  be  of  as  much  Taliditr  as  the  will  of 

every  other  owner  having  anj  land  held  in  eapiU,     5.  If  a  maD 

(<)Cr.Ei.a78.  («)  makes  a  fieoAnenl  in  tee  of  lands  held  tm  trnpHm.  to  the  nse  of 

^^^J^^^  bb  last  will,  although  he  devises  the  land  with  refierence  to  the 

Hott  3itf.         feoffment,  yet  the  will  is  void  far  a  third  part :  far  a  feoftneot 

to  the  use  of  his  will,  and  to  the  use  of  him  and^  his 
(*)Cr.  EM?r.  OBe<A).    4b  In  the  case  at  bar,  when  Chmeni 
C«.Iit.ui.b.  eoMvyed  two  parts  to  the  nae  of  bis  wife  by 

CDaM  not  as  ofwner  of  the  land  dcme  my  part  of  the 
bis  will,  so  that  be  had  no  power  to  dmse  anr  put 
(€}M9m646,    Mraeroftheland,andbecanehehad  BOt(c>cie€tai 

case  pot  before^  either  to  fimit  it  neoofldlng  m  bis  pe 

devise  it  as  owner  of  the  land  (far  in  the  case  at  bar,  baring  as 

owner  of  the  land,  conreyed  two  parts  to  the  use  of  his  wife  a/ 

[  *  18  b.]    mpra)  he  could  not  make  any  ^devise  (thereof)  therefore  the 

dovise  ought  of  necessity  to  enure  as  a  lunilklioB  of  an  9et^  Of 

OAij^BNg:  oiiierwise  the  deviseshaU  be  (d)  utterly  void;  and  judj^ma^t. 

^.'c^n.^    given  aceordio^v for  the  pL  far  ChowhoklMidaodenmdUii 

s^-Hob/itfO.  ufiorwards  on  the  said  jjodgpneiit  Sir  Edwaid  Clerw  hnn 

(^C^ae^  a  {c)  writ  of  error  in  the  King's  Bcncb^  Med  nam  f9wmi/mif^ 

<^  «.  S77.     ^  jndgment  was  affirmed  (»> 


.  .      . , ... 

■  I- -a- 


(a)  Iff.  Harmve  obicrves,  note  (S)  Co.  aad  a  fee  maf  tabnit  &tiiic4{ 

Litt.  IIS  A.  ^  lie  AftiBction  between  a  feoflP-  penaii,Withaat  die  power  meipifg  in  tkt  fie. 

•  WBDI  to  die  ose  flf  a  fait  will,  nd  one  to  »  J»Mrtf  Onv^t  cWteahvsjs  beea>tti 

« ladi  OMS  Si  thi  fiMffbr  dNNM  snnoiot  hj  ag  an  artboriiy  to  diew  *at  tlM^r  mn^^  m* 

"  Isrtrwill,  leans  estremalj  ndkle.  JHowavcr,  Sudden  m  Fswcs%  at.  s4  adWam    Itjaaur 

^  Lofd  Celv^Tnorts  it_as  adopted  by  die  leli&pd 


a 


IB  Sir  Sdf#ard  Clerks  case;  sod  ac-  the  ezecutian 

to  Meote  tbt  isme  puist  ww  ad*  power  it  execn 

in  JiMaf  snd  Tkeiilka,  Mo.  978.  landarsad  by  eibetaf  AeHMUiiaiLilf  ly 

On,  sf  t9  the  fixncr  of  thcte  CHC^  riwpawarwasuiirnd?  id  the  niftjuCibq 

4he  Ofsoioo  on  this  point  nipst  have  been  pcnon  cztcnting  the  power  is  ImfnA^fdtim 

qslBijiiilMialj  Ae  feofftnent  hating  been  to  dower  bj-  an  sppomtment  in  b^  JlaMMf  j. 

sodi  aser  as  AMid  be  nipofaited  bt  tnll,  lihmkdteS,  TO  Yes.  S55.  A^nr.  JHtaU^  SML' 

''aadiiartoifae4wsfthewiB  icw!l(8odas  *  Aid.  Ml.  &  C  5 HMfd.  »1«^   ^MW 

<*  lis  tbbhaa^  CM  it  vent  off  finally  so  an-  .  whal^  aamaan  to.  an  eMtatJoa  iof  -ai  patm 

«-ddiOr  tiML    tlie  reasoaing  in  mpport  of  Siwiea  on  P^werv  »S..aM»  ^  «Mlin 

''die9afi^oaiAl\mr(min:6.UtL97\^  UnUm  y.  &ieyi^ i»^KB^ ^^Cfi^ 

•<:a^>^i^lafMlla5IS.''  7  B.  Ifooce.  T65.  JUUIe  ^.  J&wdi;  fllA¥ 

U?  ft1ii»>ew  itoriimi  wbelbcra  p^asr  Beai^.sl  me^.-^Stmiiti9Vki^i^4m.'''^'^^ 
..t.,*.,.-j  ,;,.:    ^    -......-  .    /       :»  ^onn;ein 

''    f  :  :   •        ..    i  J  .,    .   ■"         :  '   .  J    ■.  f  fiTiraoo 

i  »h^-ar-. .;    .-       ..    ...  ,  ,    .  .  :  ,  .;   jjdsb 

.  <i  i(i3   J*.-.'i  .         ...  \  T  ,-M  .    i  tt    t^Hto 


'»l!<^'?»i_.i '  .„.':  ""»i?l\^iW!-,  o,. 


,  , '■■  ■■'     !!'-r!   ■  ■■■K'H   bm;! 

PAGK'M AN'S  C^A'S 'B! '"■* '''«" 
HiL  37  EUz.  RQt.i4il«.  ', -.    J  ^i 


1^  the  King's  Ben^Kv. 


A^SiUmtibbfA 'itnagBrdudnghhadauaiBtndaii.aal  pkfidiiig  a  oftadM  WfiaM  ''"^' 
^.Ui0matortiniohaviBtheBdniiiiitntion«epM)B)>iagaMt,'altlu)qthft»  pl^Jj^J,^'^"  '" 
aJriubtftioii  i*  wrohaj  bjMat«D«e,  and  the  fim  RKUoee  detUftJt  Mlt  Part  VI -is  b 

Anqipnlnupeiwli  thefbtniBr  lentencc^a  dtBtion  <lMf  iiot.S.B.    ffiNO      i"^<'nnlA. 
£^ M^ Mpon^  SM.]    Vid.  thB entiy,  Co. Ent. 87. b. Mn. so.  '        >-''- 


WitMirfeniaght  An  oeticAi  on  ^e  case  Un  iroV^r  ag^hsl  T'ni^-  3Keb.;od 
ntaUi'^d'tbeicHfte  wu  >ach  {  a  man  died  intestate,  and  tlie  or-  •'^'^- 1  ^io<i  :<V 
^M«y'C(HiiHiitted«dinhiistration  to  H  ttranaer,  And  «fler«n^  'n'i'p'i''  iii' 
^iltati  6t\\ti  tif  tlr^inUnate  s«Hd  &  drtation  in  the' %f1rihal  i  tiul't'fj.i  ' 
Colirf,  to  tiBtt  It  repealed;  pendbtg«hich  sAi't,  ttie  adthfnutrktbr  """■  ^^^P'  i>^^ 
to  defeat  the  plaintiff  in  the  Spiritual  Coari  of  tLe  efibc«  of  hta  j^^^g  ~ 
aait,  sold  ihe  goods  of  the  iuteitate  to  the  defandiaot:  aodafMr-  K«hrSscVer7- 
wards  the  letters  of  administration  are  revoked  by  sentence,  and  J;'-  ^- 
tlriffini  teiitehce  annulled  and  inade  Vo}d,  &n^.aft«r»ar4t  adr  sU.  J.  "  < 
a^^n^ion  woe  committed  to  tfaftpkintiff.  Audit  waareaolTcd  (c}'MMrsBi,' 
dwt  t^-aotion  did  not  lie;  and  tbet eupon  tbe  pWmiff  discod^  Ij'/.?'^""''^^' 
tiniMd'hia  acHofi:  mmI  in  tftis  case  a  difftretice  WWCiaitetl'be-  Co.uiia'.'b; 
titten  this  suit  by  citaltoD,  wbicH  fs  to  CouWtemUiil  or  v^^KJkk.  ^'^-  '■  ^^<'-  »■'>• 
t]i'e  lonner  letters  of  administration,  and  (a]  an  appeal,  whidi  al-  ?  ^°'  ^'^'f^ 
w^n  is  to  reverae  a  former  sentence,  for  the  appeal  dodi  bu»^  i':ii°ie3.a-Cr! 
pend  the' former  sentence ;  otherwise  of  a  citation :  and  in  thit  -i^^i*- s?'o,  arj. , 
c**e  forasmtidi  as  the  (6)  first  administrator  had  the  ab^olutia  JnToi^'l*- 
prppiexty  of  the  goods  io  him,  without  queation  he  t^ight^Aiva-  ii^.cr.  ei.  ' 
tb«qt  to  whom  be  pleased.  And  altboiwh .  the  letters  of  timi-  ^l^"^'^^ 
nislntiou  be  afterwards  ooontermandet^  and  revoked,  yetlEielt  itT^Iiim 
cl^«(K>t  defeat  the  gift  But  if  the  gift  be  l^  («^  coyifi,  it  sh^l  ^,,i  J^^,^, ' 
vm4.pS  ^e  sudute  of  {d)  13  Elis.  against  a'  creilitor,  biit  it  .^- ^'^'^'^%£" 
maiiis  good  agutist.tbe  second  ndnioptriaAr i  .eBd^tfrim  adtaif^'^^^f^/ 
nistrator  {e)  waste  the  goods,  and  afle4:wardB  administration  is  RaM.  FaimIb- 
committed  to  another,  •yet  any  debtee  {/)  shall  charge  him  in  [  *  19  »■  ] 
debt;  and  if  be  pleads  me  last  administration  committed  to  an-  Rrit'*ESif'io? 
other,  the  other  may  reply,  that  before  the  second  adminisira-  b.  Moor  6s». 

D(Kt.pL990. 

Latrb.f».<*)  Cr. El.  460.  Latch. S6B.  (/ 1  Latch.  160.  t6T,  tfiS.  Nov.  86.  t  Sid.  57. 1  Keb.lU. 
Cro.  Car.  88, 89.  Hob.  49. 966.  Cr.  EUi.  460. 3  C«.  34.  a. 


«|H  tacxmam'b  casc  Fvt  VL— 19  a. 


tioo  itmrittrf,  he  kad  w»ccd  ^  goods.  FSdt  17  Bbl  Dj. 
539-  («)  tbe  like  CMe^  snd  M  H.  6.  14w  a.  h.  AdminiflCntiaD 
meybe  gnntod  oo  (6)  mnditinn  and  it  was  holdca  in  nch  caacy 
if  sodi  arffliinitfTator  bcfcre  die  conJtioD  brakes  gives  avsy  die 
intestate's  good%  and  afiervards  the  cooditioo  is  broken  jet  the 
gift  stands  good.  And  obferre  reader,  a  fanifrtt  diflereoce  b^ 
tween  diis  case  and  the  caie  of  17  EliL  For  inonrcnietliead- 
niinistratian  gianted  was  lawfid,  and  tbe  gift  akolawfnl,  and  die 
donee  daimed  in  nnder  tbe  first  administration,  whicb  the  second 
administrator  did  intend  to  coonterniand  and  reroke;  but  in  die 
case  of  17  Eliz.  the  second  administrator  (who  obtained  the  se- 
cond administration,  bj  oorin  had  with  the  defendant  in  the  aD- 
tioo  withoQt  anj  recital  of  tbe  first  administration)  did  rdease 
to  the  defrndant  bj  covin  to  bar  the  plaintiff  of  his  execution : 
k  u  there  a^odged,  that  the  said  second  letters  of  administra- 
tion  being  bj  sentence  rerersed,  and  dedaredtobevoid,thed^ 
lendant  who  was  party  to  tbe  covin  being  in  ezecntion  should 
not  have  an  Amdila  qmarda.  But  that  is  not  to  be  lilr^***i»*l  to  oor 
case,  tar  there  the  defendant  Hainied  by  the  second  adniinistta> 
tion,  which  is  dedared  to  be  void,  and  tbe  first  always  in  fim^ 
so  that  the  second  administration  was  never  lawful ;  but  in  our 
caae  the  first  administration  was  lawful,  until  it  was  counter- 
manded, and  so  a  diflSsrence.  Naia  bene  (▲)• 


1  BrawalowSL 


bj  Mnlfcr  to  be  aoO 
■idvioid^  the  idcaie  ■  void;  but  kdoetaot 

or  crtijifwii    In  Sadme  v.  s  trat,  ni  tnnt  for  fanaiel^  aU 

S  Lev.  sa  &  C  T.  lUjvB.  8S4.  IKS.  witi  ■tiuu  vat  revoked  oa  a  i 

V.  Sftm^  tbere  vat  a  dtatioa  to  repeal  «id  aot  on  aa  apperi,  the 

but  the  cnat  vat  afinMo.  oecreed  to  be  tet  aade*    Jc 


med  aid  bock    Cbaac.  Gatcii^  1S9.    Yid.1V.  ll»«y«aB^i 

.5  T7b 


bj  tbe  Co.  148. 1».    JOUm  v.  AmdaB,  5  iT  R.  ISI 

bdd  irdfeyT.Ow^  5  Bn.ftAld.744.  &Cl 

flood.    la  JBhdUtTMig*  V.  JDni^  1  SaDL  S8.  Dotr.  ft  RjL  409.   Coai.  1%  Adhnor.  a  9. 

aa[lP.Willaii.4l.  Coa^jiift,9S.L.RagFs.  K  la  Bac.  Ak  Eiork  S.  IS,  15,  Vm.  i^ 

SS4.  IS  Mod.  615.J  it  vat  taid  bj  Holt,  C.  Eior.  If.  la 
J.,  *lf  adniBMtntiOD  be  ixwnwiliffl   to   a 


,^(I  .siI3  TI  ^I'i^     -aboog  ad)  f)3n;cw  berf  ari  ,boljirnnio3  noit  •''•^'■o^ '(■> 

ooijBDeinirabA     J  -a  -■►1   .0    H  *?.  bar.  .oaaa  9;fil  ads  (a)  -GCE  ,et,''(i*«i!o3 

,3ta3  djuz  ni  ni»b!ii;i  si;*  ij  hm  aoil'tUtuio  M)  no  baJnaig  oti  ^:im  ,oa*  .13  iD  .d 

9(Il  VBWB  Mviu  ,3>rij](l  noiiilinto  ■):\)  ■j-io'ivd  idJfiilfiiniinbi!  il^oe  li  -*'  ''*J'  • 

-.d  93ii3TjIiib  javiifji-.iti  j:  /rjlum  •J^^■•.^t■'.i',o  bnA     .boo^  ebiieJa  jlig  z  ioj«w 

.L«  9dj3^,.  i.o  .:!  i..'I     Ai'-T  Vgji^  .^  j^^u«  «.«-j  .!di  n...*] 

baoMi'jAs  lOiiiw  ,"i'il.  i;-.ii-  :>i'u:  i--  :ii.jv'  3'j'iW  ni  i)->mmb  :*'jnob 

-M  3i(]  b-MUii'.u  '.■■''■:  ■-..•:.■■:;.■.:    ."■■  l.-,-y.---'.  -..i:  .\ii:-f  Vi  'lu  -^roo 

SESalai   bib   (:H>ilj;  ■;'..!■■■!.'■[.   •.■:.'    ■'       .--r-jji   yi;.--    Jijoiiii*  Jiuij 

-«T|Htii«iBjfcfl*8rn»rriK|>imioobr«nd<*ojBitCT'fertWi|fi:urb£   ■■.■y.U  =i  ji  Bi*»HFnstD. 
-9b4iltajliies»]id  «>piiwl(]f  tolbdMCoyweAbr  actiQrb'jl?i,ipWbtt4i<V^qiMT  Part  VI^i9  b. 
bluMiaiinfifwnrds  li(j<V  thofcoc  oniru  «f  nw>r4i«tt^«m>aM4v<«rf;llf¥M;^ 
TUoSijayUoW,**"*!*.:!    ■    -  :-  ■.  -i        .■■'->  ■'>''V.vV.   mi  4.-.b;(  Jok 
-Bijainru]  bii  Lii'jj^.--.    .''.  ■  ■    i;-.:'  '.  '  .  :  ■■.:.-■  ■;■■!,  -.^ij  jijii'  >.'  .v-jia 
,93-tot  ni  i!-(j;-«l-;  ,ij.''  .   ;J  '•,.:.    ,'■    :       ^'   HI  I'nt',-,!)  ;.,  -'-Iifj/  .fiuil 

;fo»BWav-i»*oiyrht.a  (yrit  of  epcor  agftinat  Blaclifield,  and  Ui«  (u,i  inii.685. 
case  was,  tbat  B.  broughLslilaintiii  the  court  of, Ludlow  (^liicl)  Oodb.  ii;>i.  Cr. 
is  a  court  of  record)  airainst  G.  lam  pro  domina  Rcgina,  ^uam  ^^^:^^, 
■jgt]^  scyj-so,  ou  the  statute  of  4  aiwJ  5  Phil,  and  Mar.  cai).  S^whiai^og^jn  bod., 
^gCiUiRastal,  "Drapery  I35.}j  w'licli  prohibits  tbat  none  *^*J' ; i/^tjyJywS j 
>«'(iave  liny  woollen  cloth  or  kersies,  unless  he  halh  hecn  a{><  ^  |^'^^9E^' 
'faafitice,  or  exercised  the  trnde,  &c.  by  seven  years,  upon  parn  b^S?^?' 
TO^rorfcilurc  of  such  cloth,  or  the  value  of  it,  the  penalty  to^be  HCoftK'ifffll. 
.jrjixoveriidby  acliyn,  hill,  phuiit,  or  in  formation  in  any  court  ot^t^tj^^ 
iTccord,  in  wiiicli  no  essoin,  protection,  8lc.  And  three  errors  4«i.MnivM2. 
-weremssigned;  I.  That  the  wiid  branch  of  the  act  was  ahr<^ated  i!W.»  i»i^! 
;and-faken  away  by  the  stat.  of  5  Eiiz.  cap.  *  (a).  Serf  non  t\^-^:^S^, 
'dftbc^lai'.  For  impedo  slalidn,  tliey  holli  stand,  together.  And  \il.7'.au\/.{7^. 
;iE  WHS  .said,  tliat  a  {o).later  statute  in  the  affirmative  shall  not  ,-> 

tafe  «M^-a^^nr;act^  atide«'jM/tU5if'tb».fi>nDer'be^a«lM!«<'''%  a\    hon 
'Mr.-^htid'-tW'lartr  gerterri(B);; ,  Thfe second .eir^t  MiIS|ntd'*««i-i'W.S  i]  0.6 
that  the  plaintiff  by  the  stat  of  tS  Elizl  '.C^Ev;?.-^  *'?^'ft*$s^fl^"^^i  ^'l  "^" 
sued  by  \b)  original,  or  by  information,  and  so  it  was  adjudged, 
Hil.  30  Eliz.  in  this  court  between  Woodson  (c)  and  Clark,  ^j^tj^on'M. 
where  the  defendant  was  sued  by  bill  upon  the  statute  of  S3  H.  stiie  91.3S1.  * 
6,  of  Sheriffs,  and  adjudged  tlie  action  did  not  lie.     The  third  p.'J"-**- 
error  was,  that  although  Ludlow  be  a  court  of  record,  yet  it  is  \l^  i'-rm. 
not  such  a  court  as  is  intended  by  the   statute,  for   several  ssr.  Cr.  EI.76, 
reasons:   1.  The  courts  intended  by  the  statute,  jjrop/^/- cJccKm-  e'ji,'"™'^* 
tiam,  are  the  (i/)  four  courts  of  record  at  Westiniuster{c),  which  stiieSBi  38t. 

<iO  Mo.  411. 
600. 4  Leon.  98.  1  Roll,  Kep.  51.  *  Roll.  Rep.  J31.  11  Co.  38.  b.  IJ  Co.  98.  Djer  J36.  pi.  J4.  Ore. 
Car.  lU,  113.  14G.  I  Jones  193.  Hetl.  101,  Hntt.  99.  Cr.  Jac.  S3.  85.  179. 538.  Stile  3BS.  430.  Cro. 
El.  737.  1  Vent.  S.  Palm.  S8G.  Cawlj  BJ.  JcDk.  Cent.  Si8.  Flowd.  203.  a.  b.  4  lout,  65.  164, 165. 
JJ^  Rep.  17U.  Caltls  Lcct.  148,  f  49. 

(a)  Vid.stat.  54  Geo.3.   c  96.  which  re-  i']Vi<i.Rexv.FaunUeroy,aB\i\e.4as.8.C. 

peaU  5  Eliz.  c.  4.;  and  qusre  whether  the  4  &  Ryan  &  Moody.  C.  C.  R.  51. 

5  Phii.  &  Mar.  c  5.  i»  not  impliedly  abo-  (c)  Vid.  ace.  £»  v.  iSfevnum,!  Eait,36l. 

lished  by  it?  and  rid.  2  H.  P.  C.  S9. 
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are  general  ooarts  of  record,  and  tberefiNie  it  shall  be  in  general 
speech  %o  intended ;  as  escaage  is  either  incertain,  or  certain ; 
incertain  is  strciiaim  wulUart ;  and  certain  is  saioitiMm  soat^  qma 
Ifawniaeak  g'^^T^^*'^'^^'^*  caiiUtdo  scMiagii  Jadt  socaghamj  iia  incertitudo 
^tmaiMy  of  JfocU  strcUium  wulilare :  and  Littleton  saith,  if  a  man  speak 
r  •  ^  m  1  generally  (a)  of  escnage,  it  shall  be  *  intended  {seamdMtm  excd- 
Mcaafe,  it  Unitom)  in  common  speech,  of  the  most  excdlent  service,  and 
ikallbeiatead-  that  is  knight's  service  for  the  defence  of  the  realm,  and  not  dr 
ti^^Juu  ^^r^^  *««-  And  10  E.  4.  11.  a.  b.  If  it  be  spoken  (6)  of 
tpokca  of  proof  generally,  although  there  are  many  proo6  in  law,  yet  it 
V"^  KJ««-  shall  be  intended  of  the  best  proof^  and  that  is  by  jury.  And 
Sify  :TC  20  H.  6.  17.  if  it  be  spoken  generally  of  the  feast  of  St.  (c) 
tke  fcMtof  St.  Michael,  where  there  are  two  feasts,  it  shall  be  intended  of  the 
J[*j^^  •( **  most  worthy  and  notorious  feast  (d).  And  37  H.  6.  29-  b.  21  H. 
feast:  mm!  if  ^*  ^*  ^^^  ^^  H.  4. 4.  b.  if  speech  be  of  J.  S.  generally,  it  shall 
•pcedi  be  be  intended  of  {d)  the  father,  or  of  the  eldest  son,  for  they  are 
■^*^*!f^'.^*  the  most  worthy.  And  with  the  case  at  bar  in  effect  agrees  Mich. 
S^iibem.'  6 ^^  7  Eliz.  (e)  fol.  236.  where  any  court  of  the  Queen  of  re- 
teaded  of  the  oord,  shaU  be  intended  ooe  of  the  four  eminoit  and  most  ex- 
teSd^t ^  ^*^^  courts  at  Westminster.    £.  If  the  act  shall  be  intended 

according  to  the  letter,  sciL  (in  any  court  of  {f)  record)  then  the 
court  of  Oyer  and  Terminer,  Gaol-Deliveiy,  Sewers,  Shen£& 
a!  11  Couagfa!  "^^^^^  Leet,  Hpowders,  and  others,  will  be  within  the  act ; 
Lit.  sect.  96,  for  these  and  many  others  are  courts  of  record.  Then  it  being 
/Awr^^^'k*  ^^  ^  ^^  construction  of  the  law,  the  rule  is  {g\  quod  verba 
5  Co.  106.  al  aquivoca  et  in  dubio  posttOj  irUtUigunhar  in  digniari  et  potentiari 
11  Co.  59.  a.  sauiu  3.  The  ancient  usage  in  all  such  popular  actions  or  infor- 
^^Z^%^^'  matiims  has  been,  that  although  the  informer  torn  pro  damina 
fts.f6i^sEoa.  ^Begina  qisam pro  seipso  exhibits  the  information,  yet  if  the  de- 
Be|i.40.tRoiL  fendant  pleads  a  special  plea,  the  Queen's  Attorney  shall  only 
yB^^^^  reply.  And  it  was  intended  by  the  makers  of  the  act,  that  the 
a  BiovbL  57.  suit  should  be  in  such  court  where  the  Queai*s  Attorney  may 
Cr.  Jae.  1S6.  attend  (A),  for  the  benefit  the  Queen  shall  have  by  such  suit,  and 
^.ELrtS^'  that  is  in  the  four  couru  of  record  at  Westminster.  And  for 
Moor  lis;  urn.   these  two  last  errors  the  judgment  was  reversed. 

t4S.  180,  181. 

as.  dtS.  8i5.  DO.  1140.  888.  na.  1250.  Perk,  sect  791.  3  Inst.  98.  Br.  Gondii.  151.  (c)  11  Co.  S9. 
a.  Hob.  df .  iO  H.  6.  23.  a.  3  Leon.  7.  (d)UCo.99.  m.  <f)  Cro.  Car.  lit.  146.  Hatt.  99.  4  Inst. 
164^  165.  Mo.  600.  1  Roll.  Rep.  51.  Stile  4S0.  Lit  Rep.  170.  IS  Co.  98.  Dyer  S36.  pi.  24.  Jenk. 
Cent.  288. 6  Co.  12.  (/  )  Plow.  208.  b.  Cr.  EL  530.  (jf)  Co.  Lit.  73.  a.  (A;  l  And.  49.  Cr.  Jac.  538. 


(d)  Upon  aparol  deoiife,  rent  to  take  place  But  in  the  case  of  a  letting  by  deed  such  en- 

froin  the  following  Ladyday,  evidence  of  the  dence  is  inadmissible,   ami  Ladydsy  would 

caftom  of  the  country  is  admisnble  to  shew  there  be  considered  as  meaning  New  Ladydaj. 

dial  bj  Ladyday  the  parties  meant  Old  Lady  Doc  v.  Lee,  11  East,  312. 
day.    Doe  ▼.  Benton^  4  Bam.  &  Aid.  588. 
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MIC  HELBO  R  N'S    C  A  S  EV 


Pasch.  38  Eliz. 


In  the  King's  Bench. 


The  court  of  Marshalsea  has  jurisdiction  only  in  three  actions,  trespass,  con-   Baptist 
tract,  and  covenant,  and  of  no  action  which  concerns  the  realty.  **• 

It  is  sufficient  in  trespass  within  the  verge,  if  one  of  the  parties  be  of  the  King's  pJrtVI^to*b. 
house.  Incontract  and  covenant  both  plaintiff  and  defendant  ought  to  be 
of  the  household.    S.C.  Cro.  Eliz.  502. 


In  a  writ  of  error  between  (a)  Baptist  and  Michelborn,  the  case  (<t)iBal8t.2oe. 
was,  that  an  action  of  trespass  on  the  case  on  trover  and  con-  j^J*^*  *^h  * 
version,  within  the  verge,  was  brought  in  the  court  of  Mar-'  (6)  4  Co.  46.  a. 
shalsea,  where  none  of  the  parties  was  of  the  household ;  and  ^  ^^'  i^*  ••  lo 
upon  judgment  given,  a  writ  of  error  was  brought  in  the  King's  jos^lop  jiot* 
Bench.     It  appears  by  Britton  (who  wrote  iu  5  E.  I.)  fol.  1.  dKeb.:j55. 
and  by  Fieta,  lib.  2.  cap.  3, 4,  5.  &c.  that  the  jurisdiction  of  the  *  J"»t.547,548. 
Marshalsea  at  the  common  law,  was  doubtful;  and  therefore  the  El.'lSi.^i*'  ^' 
statute  of  28  Edw.  1.  Artictdi  super  chartas  cap.  3.  {b)  set  it  cer-  BaUt.2oe,<o9, 
tain ;  for  the  preamble  is  of  what  pleas  they  ought  to  bold  ;  and  *^^»  *^*>  *^*- 
therefore  it  is  enacted,  that  they  shall  not  hold  plea  of  freehold,  5  e.  4."'is9.  a. 
viz.  where  the  freehold  will  come  in  debate,  nor  of  debt,  nor  of  Br.  Action  sar 
covenant,  nor  of  contract  made  between  the  Kings  people,  but  io  o"  5  ^J  *^* 
only  (which  are  words  exclusory,  and  exclude  all  other  pleas,  Reg.  1 85.  a.  * 
but  only  these  which  follow)  viz.  of  trespass  done  within  the  i9i.  b.  F.N.B. 
house  (viz.  where  both  (c)  parties  are  of  the  household)  and  of  EjjV.Jaj^^ 
otiier  trespass  done  within  the  verge  (viz.  when  one  of  the  par-  (c)  Cr.  Jac! 
ties  is  of  the  household),  and  so  it  has  been  always  expounded,  ^i^*  Cr.  EL 
And  therefore  in  the  King^s  Bench,  Mich.  32  H.  6.  Rot  47.  JS^iBnUtfSs' 
ill  error  between  Read  {d)  and  Purchase  in  trespass  in  the  209.213.100^ 
Marshalsea,  no  other  error  was  assigned,  but  only  that  none  of  t?i*'  C*"*  ®' 
the  parties  were  of  the  King's  house,  and  the  judgment  for  this 
error  was  reversed,  and  therewith  agree  10  H.  6.  13.  a.  7  H.  6. 
SO.  b.  19  Ed.  4.  8  b.  20  Ed.  4.  16.  b.  22  Ed.  4.  31.     Vide  4  H. 
6.  8.  b.  F.  N.  B.  241.  b.      Vide  {e)  the  diversity  of  courts  in  his  (e)  10  Co.  69.  b. 
chapter  of  Marshalsea.     And  the  words  of  the  said  act  are 
further,  and  of  contracts  and  covenants  that  one  of  the  Kin^s 
house  shall  have  made  with  another  of  the  same  house,  and  in 
the  same  house,  and  no  other  where.     So  that  for  the  nature  of 
the  actions  they  only  hold  plea  in  (/)  three,  viz.  trespass,  con-  /)ioCo.74.b. 
tract,  and  covenant,  and  of  no  action  which  concerns  the  realty. 
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And  for  penoos  in  trespass  within  the  Terge,  it  Is  sufficient  if 
[  *  21  a.  ]     one  be  of  the  King^t  house,  bat  in  contract  and  coTeoants  *both, 

ST.  the  plaintiff  and  de&ndant,  ought  to  be  of  the  hoosehoIcL 
And  it  was  obsenred,  that  the  style  and  title  of  the  court  of 
Marshalsea  is,  PlacUa  Sfc  aula  hospitii  dowi  R^gis  cor^  Senes- 
chaUo  et  MarischaT  dowi  Regitf  4^.  whereby  it  appears  that  one 
of  the  parties  to  the  pleading  in  the  said  court,  ought  at  least 
to  be  of  the  King's  household ;  for  otherwise  it  cannot  be  said 
Placila^  SfC.  auLe  hospitii^  SfC.  And  vide  a  bill  which  passed  both 
houses,  of  the  Lords  of  Parliament,  and  of  the  Commons,  anno 
1  Rich.  2.  By  which  it  is  declared,  that  of  ancient  times  their 
jurisdiction  was  no  other,  nor  had  been  but  of  felony,  trespass 
done  within  the  verge,  and  after  their  venue,  and  of  covenant 
and  debt  due  and  made  between  the  King's  servants  and  those 
who  followed  the  court ;  and  that  lords  and  others  who  have 
franchises  may  have  their  franchises  as  well  within  the  verge  as 
out  of  it,  &c.  To  which  the  King  answered,  let  the  Marshal 
have  such  jurisdiction  as  before  this  time  hath  been  reasonably 
used ;  and  if  any  will  plead  in  special,  let  him  complain  to  the 
Steward  of  the  Eling's  house,  and  right  shall  be  done  him.  So 
that  although  it  be  not  an  act  of  Parliament,  it  is  a  good  de- 
r«)  Co.  lit  159.  claration  of  the  law  by  (a)  both  houses  of  Parliament.     Vide  a 

ii\  10  Co.  70      P^^<^  A^  fo^  ^^  ^^^7  of  London  (6)  SO  K  1.  remaining  in  the 

Treasury,  by  which  it  is  enacted,  that  where  before  the  Steward 
and  Marshal  (the  court  being  often  near  the  ci^  of  London) 
some  inquests  are  taken  of  trespass  and  other  things  done  vrithin 
the  said  city,  betwixt  some  of  the  city  only,  and  between  them 
and  foreigners  jointly,  or  betwixt  foreigners,  and  of  which  tres- 
pass and  other  things  to  the  steward  and  Marshal  by  reason  of 
the  verge,  the  conusance  doth  belong,  (enacted)  that  all  soch 
inquests  shall  be  taken  within  the  city  of  London,  and  not  else- 
where, &c.  By  which  it  appears,  that  this  act  (made  within  two 
years  of  the  said  act  of  AriicuK  super  charias)  doth  not  take  away 
the  said  act,  nor  give  them  more  authority  than  they  bad  be- 
fore :  but  the  purview  of  the  act  only  is,  that  such  things  done 
in  London,  whereof  the  conusance  doth  appertain  to  them,  shall 
be  tried  within  the  said  city,  and  not  elsewhere.  Observe  the 
said  declaration,  1  Rich.  2.  doth  agree  in  efiect  with  the  act  of 
Artiadi  super  charias;  and  afterwards  in  the  principal  case  it 

f  UBnlstfoe    ^^^^^^^9  that  the  (c)  judgment  should  be  reversed ;  sedin* 

(^iBiilft.sio!  specto  recordo  nan  {d)  intraiur  (a). 

(a)  Vid.  Com.  Dig.  Courts,  F.  Bac  Ab.  Martfaakea  and  Palace  Court.    Yin.  Ab.  Marshal 
aod  Manhalfca,  A.  2.  3  BhcL  Comin.  75. 
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BUTLER  AND  GOODALE^S  CASE. 

Pasch.  40  Eliz. 
In  the  King's  Bench. 


On  the  stat  of  91.  H.  8.  of  non-residency,  it  was  resolved,  that  the  parson  Ooodaii 
ought  to  reside  in  the  parsonage^ouse  and  not  in  another  house,  although  ^^j.^* 
within  the  same  parish.  Part  VI.-f  1 K 

Lawful  imprisonment  without  covin,  or  the  non-existence  of  a  parsonage- 
house  in  the  parish,  or  sickness  without  firaud,  are  good  excuses  for  non- 
residence.  S«  C.    [Oo.  Eliz.  590.  Moore,  540.  Goldsb.  169.] 


Between  (a)  Goodale,  informefy  tarn  pro  se^  Sfc.  on  the  statute  (a)  s  Brownl. 
of  21  H.  8.  eh.  13.  of  non-residency,  and  Butler,  Parson  of  55.3Keb.i94, 
Downbam  in  Norfolk;  on  a  special  verdict  it  was  resolved  by  (6)siH. a. c. 
the  court,  that  the  Parson  ought  to  abide  on  his  rectonr,  viz.  is*  Rast.  Ent. 
the  parsonage-house,  and  not  in  another  house,  although  it  be  j^f 'j^eb.  los! 
within  the  same  parish ;  for  the  statute  (6)  intended,  not  only  for  %  Brown.' 54, ' 
serving  the  cure,  and  for  hospitality,  but  also  for  the  maintain-  55.£Balsti8. 
ing  of  the  house  and  habitation  of  the  Parson,  not  only  for 
himself  but  also  for  his  successors,  that  they  also  may  keep  hos- 
pitality there.    And  there  it  was  agreed,  that  lawful  f  imprison-  f  3  Keb.  47. 
ment  without  covin,  is  a  good  excuse  of  non-residency ;  so  if 
there  be  not  any  parsonage-house  there ;   for   (c),   impotentia  (c)  5  Barr. 
excusat  legem ;  and  these  cases  are  excepted  out  of  the  act  by  *^'*'  ^^• 
construction  of  law.     And  note,  that  it  was  held  in  the  Exche-  ^s^^t/u.  ^' 
quer,  Trin.  39  Eliz.  that  {d)  sickness  without  fraud,  was  also  a  6  Co.  68.  a! 
good  excuse,  viz.  if  the  patient  remove  by  advice  of  his  {e)  phy-  ^^j^^h^^ma 
sician,  bondjldej  for  better  air,  and  for  recovery  of  his  health  (a),  b.  Co!  Lit.  39.' 

a.  Hard.  387.' 
(d)  3  Keb.  47.  S  Bnlst.  18. 1  Vent  S45.  (r)  3  Keb.  194.  t  Bnlst  18. 


(▲)  The  statute  which  at  present  regulates  the  residence  of  the  dergjf^  is  57  Geo.  3.  c.  99. 


SOO  AMBROSIA  GORGE'g  CASE.  Part  VI.^-£8  a* 


AMBROSIA   GORGE'S  CASE. 

Mich.  40  &  41  Eliz. 


In  the  Court  of  Wards. 


Ambrosia        The  father  shall  have  the  wardship  of  his  daughter  and  heir  apparent,  so  long 
P  rtVT  ^V*        **  *^®  continues  hb  heir  apparent. 

When  the  father  has  issue  a  son,  the  daughter  shall  be  in  ward  to  the  King. 

The  marriage  of  the  heir  by  her  father  tn/ra  annoi  mMlet,  is  no  complete 

marriage,  and  if  she  marry  again  ailer  the  death  of  her  husband,  it  is 

not  bigamy. 

Such  marriage  shall  not  prevent  the  Queen  from  having  wardship.  S.  C 

[Moore,  737.  9  And.  207.] 


The  case  of  Ambrosia  daughter  and  heir  of  Dowdass.  wife  of 
Sir  Arthur  Gorge,  daughter  and  heir  of  Viscount  Bindon,  was 
such ;  the  Viscount  Bindon  was  seised  of  divers  manors  in  tail, 
sundry  of  them  held  by  knight's  service  in  capite  (a)  and  had  is- 
sue the  said  Dowglass,  who  married  Sir  Arthur  Gorge,  and  by 
him  had  issue  the  said  Ambrosia ;  Dowglass  died  in  the  life  of 
her  father,  and  afterwards  the  Viscount  died;  all  which  was 
found  by  office,  and  that  Ambrosia  was  heir  apparent  to  her  fa- 
ther, and  of  the  age  of  seven  years ;  and  afterwards  Ambrosia 
of  tender  years,  and  in/ra  annos  nubileSf  was  married  by  her  &- 
ther  to  Francis  Gor^e,  son  of  Sir  Thomas  Gorge;  and  after- 
wards Sir  Arthur  took  another  wife,  and  had  issue  a  son;  and 
afterwards  the  husband  of  Ambrosia  died,  the  said  Ambrosia 
beinff  yet  infra  annos  nubUes,  viz.  at  the  age  of  ten  years;  and 
in  this  case  two  questions  are  moved  :  1.  It  a  daughter  be  such 
an  heir  apparent  to  her  father,  that  during  his  life  she  shall  not 
be  in  ward  to  the  King?    And  it  wits  objected,  that  a  daughter 

(▲)  By  the  12  Car.  2.  c  24.  tenure  in  child  or  children,  the  profits  of  all  lands,  &c. 

knignt*s  service,  whether  of  the  Kin^  or  of  a  and  shall  also  have  tne  management  of  the 

common  person,  with  all  its  oppressive  fruits  personal  estate  of  such  cbUd  or  children  till 

and  consequences,  is  wholly  taxen  away,  and  their  respective  ages  of  21,  or  any  lesser  time, 

every  such  tenure  is  converted  into  free  and  according  to  the  disposition  of  the  parent,  and 

common  socage ;  and  guardianship  in  chivalrv  may  bring  such  actions  as  by  law  a  guardian 

is  also  taken  away  by  the  same  statute,  which  in  common  socage  micht  do.  Vid.  Hargravc's 

enables  the  father  by  de^  or  will,  attested  by  notes  (1 1  to  15).  Co.  Lit.  88.  b.  ante  n.  (a)  to 

two  witnesses,  to  appoint  who  shall  be  guar-  Ratd^e^t  catCy  5  Co.  57.  b.  and  note  (l)^  ih. 

dians  of  hu  child  or  children  after  his  decease.  42.  b.  Evans's  notes  to  ColL  of  Statutes,  vol. 

By  §  9.  such  guardian  or  guardians  may  take  I.  192.  205.  &c 
into  his  or  their  custody,  to  the  use  of  such 
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is  not  each  an  l)eir  apparent  that  the  father  shall  have  the  ward- 
ship of  her;  but  he  ought  to  be  such  heir  apparent,  that  during 
the  life  of  the  father,  shall  continue  his  heir  apparent ;  but  a 
daughter  is  not  such  heir ;  for  a  son  may  be  born,  or  another 
daughter   may  be  born.     And  it  was  said,  that  of  land  in  {a)  (a)  Co.  Lit 
borough  English,  or  gavelkind,  the  son  cannot  endow  his  wife  ^5.  b.  s  Co. 
ex  assensti  yatris^  because  by  possibility  he  will  not  continue      '  ^' 
heir.     So  it  was  said,  that  the  father  shall  not  have  the  wardship 
of  his  son  and  heir  apparent  of  land  in  (6)  borough-Englisn  W  Moor  7S9. 
held  by  knight's  service,  because  by  possibility  he  wut  not  con-      *  ^"*  *^** 
tinue  heir.     But  at  length,  after  great  deliberation,  it  was  re- 
solved by  the  two  Chief  Justices,  Popham  and  Anderson,  and  ^^^  3  qq^  33,  ^^ 
Periam,  Chief  Baron,  that  (c)  the  father  shall  have  the  wardship  Co.  Lit.  84.  a. 
of  his  daughter  and  heir  apparent*  so  long  as  she  shall  continue    [  *  22  b.  ] 
his  heir  apparent;  and  therewith  agree  the  books  in  SI  Ed.  1.  ?i^°^"!j^^* 
Gard.  154.  8  Ed.  2.  Tresp.  (d)  235.  F.  N.  B.  i^S.  o.  f .    2.  It  ^c^r.  ^  *' 
was  resolved,  that  when  the  father  has  issue  a  son,  that  then  the  (</)Moor738, 
daughter  shall  be  in  ward  to  the  King;  for  then  the  son  was  his  ^;  *  Anders. 
heir  apparent  and  not  the  daughter.    S.  It  was  resolved,  that  {e)  9  Co.  132. 
the  [e)  Queen  should,  notwithstanding  the  said  marriage,  have  ■•  b.Moor74« 
the  wardship  of  the  said  Ambrosia;  for  it  was  no  complete  mar-  &cf  rf* 
riage,  because  to  every  marriage  there  ought  to  be  consent :  for 
{J)  consensus^  non  concubitust/acit  matrimonium^  et  consetUire  non  (/)  Co.  Lit. 
possunt  ante  (g)  annos  nubiles.    And  on  conference  had  with  the  ?^:  ^      ^, 
civilians,  it  was  agreed,  that  after  such  marriage,  if  the  husband  pi.  55. 7  h.  6. 
dies,  and  the  wife  marries  again,  it  shall  not  be  said  bigamy  (a),  h  b. 
And  the  book  in  the  30  Edw.  1.  Gard.  (A)  156.  that  if  the  (1)  }^^^u^g^ 
ancestor  marries  his  heir  infra  annos  nubilesj  and  dies,  the  lord  b.  84.  a.  3 
shall  recover  the  body  of  the  infant,  because  the  heir  may  dis-  1"^^*  8^* 
agree  Temp.  E.  1.  ibid.  128.  &  12  E.  1.  ib.  (*)  138.  (which  is  mis-  <*)  ^"^^  ^*^- 
printed,  viz.  seven  years  for  fourteen  years)  ace.  and  no  difference, 
as  to  this  purpose,  between  disagreement  to  the  marriage  at  the 
age  of  consent,  and  death  before  the  said  age;  for  when  the  heir  is 
married  by  his  father  infra  annos  nubiles,  and  disagreement  is  ^  ^o*  ^^^* 
had,  there  clearly  the  lord  shall  have  the  ward.    Pari  raiione 
it  was  held  by  all,  when  such  imperfect  marriage  is  dissolved  by 
death,  infra  annos  nubUes^  the  lord  shall  have  the  wardship  (/),  (/)  ibid. 
7  Hen.  6.   11.  by  Babthorp,  accorded  in  the  case  of  death. 
And  it  was  agreed  in  this  case,  that,  the  grandfather  shall  not 
have  the  wardship  of  the  son  within  age,  tne  father  being  dead 
in  his  life,  and  that  the  statute  of  Pnerogativa  (m)  Begis,  cap.  6.  ("•)  Moor  740. 
is  but  an  affirmance  of  the  common  law;  for  the  law  is  such  in  sj^i[,^pr^*  ^' 
the  case  of  a  common  person,  as  appears  by  the  books  aforesaid,  so. 


(a)  For  the  canonical  meaning  of  the  word  bigamj,  Vid.  4  Black.  164.  n.  b.  l  Burn.  £•  L. 
192. 
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PAWLET  MARQUESS  OF  WINCHESTER'S  CASE. 

Trin.  41  Eliz. 
In  the  King's  Bench. 


Marqoesi  op    Upon  suggestion  that  a  devisor  was  not  of  sane  and  perfect  memory  at  the 

WINCHBSTBRS  aS.ma  ^f  n«a1r«n»  a   will     urlii^li   urill    n/>nfoin«wl   o   /lAviea  d\f  ««ian«%wa     lan^a    J|m> 


Case. 


time  of  making  a  will,  which  will  contained  a  devbc  of  manors,  lands,  &c 
ParrVl.-SS  a.         <^  ^^^^  ^  of  personal  property;  a  prohibition  was  granted  generally;  and 

not  specially  for  the  land  only. 


Hetl.  ito.  s  The  late  Marquess  of  Winchester,  as  it  was  supposed,  made  his 
Bolst  fii.  last  will  and  testament  in  writing,  and  thereby  did  devise  divers 
^rp  .     g.S7,  i^^i^Qj^^  lands,  and  tenements  of  great  value  to  his  reputed  sons, 

and  made  them  executors.     And  further  devised,   that  diven 
manors,  lands,  and  tenements  of  great  value  also  should  be  sold 
by  them ;  and  bequeathed  also  divers  legacies  of  plate,  monies 
&c.    And  this  will  was  endeavoured  to  be  proved  in  the  Prero- 
gative Court  by  the  reputed  sons.     And  because  it  appeared  by 
divers  witnesses,  and  by  many  notorious  circumstances,  that  the 
said  Marquess  being  sick,  et  midta  praoectus  senectutCj  was  not  of 
sane  and  perfect  memory,  such  as  the  law  requires  at  the  time  of 
the  making  of  the  said  supposed  will  (for  by  law  it  is  not  t^uf- 
ficient  that  the  testator  be  of  memory  when  he  makes  his  will, 
to  answer  familiar  and  usual  questions,  but  he  ought  to  have  a 
disposing  memory,  so  that  he  is  able  to  make  a  di^position  ot' 
(u)  1  Dong.       j^jg  lands  with  understanding  and  reason  {a) ;  and  tliat  is  suth  a 
K  L.^.*^i"      memory  which  the  law  calls  sane  and  perfect  memory) ;  upon  this 
Fhili.  119.  f      matter  a  suggestion  was  framed  in  the  name  of  the  now  Mar- 
Addams.  206.     quess,  as  son  and  heir,  to  have  a  prohibition  out  of  the  King's 

Bench,  supposing  that  he  was  not  of  sane  mcnsory  at  the  time 
of  the  making  of  his  will,  which  mattcis  the  now  Marquess  had 
pleaded  in  the  Spiritual  Com  t,  in  stay  of  the  probate  ot  the  said 
will.  And  it  was  moved  in  court  by  the  Attorney- General,  of 
counsel  with  the  Marquess,  to  have  a  prohibition  generally  to 
stay  all  the  proceedings  in  the  Ecclesiastical  Court,  as  well  for 
the  legacies  and  bequests  in  the  personalty,  as  for  the  lands,  and 
[  *  23  b.  ]  the  reason  and  ground  of  *this  motion  was,  that  forasmuch  as  the 
Hetwi^o.Hob.   will  concerning  the  land,  and  the  testament  concerning  the  goods 

'•^>.  dard.  t31. 

Cr.  Jac.  346.  «  Bulst.  210,  «11.  I  RoP.  Rop.  431.  358.  2  Roll.  Rep.  431.  Cr.  Car.  94.  113. 
166.  391.  Moor  173.  Mil.  ii'^'B.  Yelv.  9i  Ccmh.  46.  170.  1  Vent.  207.  Hard.  131.  J  Sid. 
143. 
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« 

are  mixed  together  in  one  will,  if.  the  Ecclesiastical  Court  should 
proceed  concerning  the  testament  of  the  goods,  it  would  prevent 
and  prejudice  the  trial  in  this  court:  for  if  he  were  of  sane  me- 
mory at  the  time  of  making  of  the  testament  of  the  goods,  he 
could  not  be  of  non  sane  memory  at  the  time  of  making  of  the 
will  of  the  land,  both  being  made  at  one  and  the  same  instant; 
and  the  common  law  ought  to  determine  what  shall  be  said  sane 
and  perfect  memory  at  the  time  of  the  making  of  the  will  con- 
cerning the  land ;  and  therefore  the  prohibition  shall  be  general, 
quod  fait  concessum  per  totam  curiam.  And  the  Attorney  Ge- 
neral cited  a  case  between  Lloyd  and  Loyd,  Mich.  38  &  39 
Eliz.  in  this  court,  where  it  was  ruled  accordingly  interminis 
terminantibus^  and  that  no  consultation  should  be  granted  for 
any  part,  till  the  matter  be  tried  in  this  court,  quod  nota.  And 
therefore  a  prohibition  was  granted  generally  by  the  rule  of  the 
whole  court.     Et  postea  partes  concordaverunt  (a). 

(▲)  Lord  Ellesinere  in  his  observations,  pp.  3  8  Salk.  SS2,  prohibition  to  nrobate  of  will  of 

and  4.  remarks,  "  The  will,  for  so  much  as  con-  lands  and  goods  was  denied,  and  the  court 

**  cerneth  the  land,  is  to  be  tried  at  the  com-  denied  the  Marquest  of  Winchester*s  cote,  and 

**  raon  law;  for  so  much  as  concemeth  the  said  that  the  statute  H.  8.  never  intended  to 

^  goods,  is  to  be  tried  in  the  Spiritual  court ;  lessen  the  jurisdiction  of  the  Ecclesiastical 

**  and,  therefore,  since  the  common  law  hath  court  as  to  the  probate  of  wills;  and  to  grant 

**  only  power  over  the  land,  and  no  power  a  prohibition  might  be  inconvenient,  for  with- 

"  over  the  goods,  it  is  no  reason  that  the  com-  out  probate  the  executor  cannot  sue  for  debts, 

^  mon  law  should  prohibit  the  Ecclesiastical  which  by  this  means  may  be  lost,  and  the  will 

''  judge  generally,  but  to  grant  a  consultation  unperformed.    As  for  granting  it  quoad  the 

**  quoad  bona  et  legato,  and  so  the  prohibi-  land,  it.  would  be  vain  (vid.  8  Ro.  315.  1 

"  tion  to  be  for  the  land  only,  and  hereby  to  Sid.  141.  this  was  the  practice  heretofore^; 

**  leave  to  each  court  its  proper  power,  and  because  it  is  no  evidence  either  pro  or  con  m  . 

**  this  the  rather  because   the  probate  of  a  any  court  of  law,  but  a  pf'oceeding  coram  non 

**  will  in  the  Ecclesiastical  court  concludeth  judice ;  yet  it  is  good  as  to  the  goods.    And 

^  not  the  court  of  the  common  law.'*  in  Lady  Chetter^s  case,  1  Vent.  207.  Hale  said, 

**  By  staying  the  probate  of  the  will  as  to  that  the  Ecclesiastical  courts  may  prove  a  will 

**  the  poods  and  legacies,  the  executors  of  the  which  contains  goods  and  lands,  though  for- 

''  parties  are  disabled  to  sue  for  any  debts  due  mcrly  a  prohibition  used  to  go  quoad  the  lands. 

^  to  their  testator,  for  they  can  maintain  no  Vid.  also  Netter  v.  Bretty  Cro.  Car.  396.  4 

**  such  suit  without  suing   forth  such  testa-  Bum.  £.  L.  238.    It  would  seem  from  what 

**  ment,  proved  under  the  seal  of  the  ordinary,  fell  from  the  court  in  Netter  v.  Brett,  1  Jones, 

**  and  tins  may  bring  in  many  mischiefs: — That  355,  that  a  consultation  was  granted  in  this 

**  the  executors  cannot  pay  debts  because  they  very  case  of  the  Marquess  of  Winchester ;  vid. 

**  cannot  recover  them ;  that  legatees  cannot  2  Roll.  Ab.  327.    Montgomery  v.   Clark,  2 

**  have  the  things  given  them   because  the  Atk.  372.  Stroud's  case,  I   Mod.   90.     The 

**  hands  of  the  Spiritual  judge  are  tied ;  that  Ecclesiastical  Court  will  grant  probate,  if  the 

**  they  cannot  proceed  upon  any  part  of  the  will  does  not  appear  evidently  to  apply  only 

**  will  upon  such  bare  suggestion  oi  the  devise  to  freehold  property.    Durken  y,  Johnson,  cit^ 

«  of  a  little  land  only."    In  Partridge's  case,  norold  v.  Thorold,  1  Phill.  8. 
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R  E  A  D'S    CAS  E. 


Mich.  41  &  42  Eliz. 


In  the  King's  Bench. 


Read  jy  iregpaM  the  defendant  justified  under  a  lease  for  yean,  made  to  Bim  by  <me 

Armivgeb.  ^'  ^^^  ^'^^  seued  in  fee ;  the  plaintiff  in  his  replicatioii  made  tide  by 

Part  VI«-f4  a.        descent,  and  traversed  the  lease ;  hdd  on   demurrer    the  Ua?erse  is 

good. 

*  The  plaintiff  might  have  traversed  the  seisin  in  fee;  in  many  cases  the 
one  or  the  other  b  traversable.* 

^  In  trespass  the  defendant  pleaded,  that  A.  was  seised,  who  enfeoffed  C. 
who  enfeoffed  D.,  whose  estate  the  defendant  had,  the  ^aintiff  may 
traverse  which  of  them  he  will.* 

*  And  so  in  all  cases  where  the  defendant  does  not  claim  by  any  mean 
conveyances  from  the  plaintiff  himself.*  S.  C.    Moore,.  574.. 


In  trespass  Qjiore  elausumJregU  by  William  Read,  Esq.  against 
William  Arroinger,  Gent.  The  defendant  justified,  that  A. 
Wheatley,  Esq.  was  seised  in  fee,  and  leased  to  him  for  years  and 
justified ;  the  plaintiff  replied,  that  the  Lady  Gresham  was  seis- 
ed in  fee,  and  died  seised,  and  the  land  descended  to  the  plaintiff, 
and  maintained  his  count,  without  that,  that  Wheatley  leased 
By.  lis.  pi.  48.  to  the  defendant  upon  which  the  defendant  demurred.    And  it  was 

objected  that  the  seisin  in  fee  was  traversable  and  not  the  lease, 
Doct.  pi.  d5t.    for  he  alledged  a  freehold  in  a  stranger:  and  if  in  trespass,  the 

defendant  saith,  that  the  place  where,  is  the  freehold  of  A.  and 

he  by  his  commandment,  &c.  the  commandment   is   not  ink 

yersaole  if  the  plaintiff  claims  by  a  stranger  (a)  for  the  freehold 

being  alledged  in  a  stranger,  that  ought  to  be  answered..    But  it 

Moor  574.         ^^g  adjudged  that  the  traverse  was  good :  and  there  is  a  great 

586.  Cr.  eI.^'     difference  between  the  said  cases ;  for  in  the  one  case  the  plead- 

188.  Doct.  pi.    ing  is^  that  at  the  time  of  the  trespass  supposed,  it  was  the  free- 

^^\\?^^  ^<*°"  bold  of  A.     But  in  the  case  at  bar  the  defendant  pleads,  that 

b,Vi.  ^*  long  ^*"^®  before  the  trespass  Wheailey  was  seised,  &c.  and  so 

seised,  demised.     And  that  may  be  true,  and  that  (afterwards) 

the  Lady  Gresham  did  disseise  him,  and  a  descent  was  cast:  so 

Cr.  Jac.  681.      that  it  is  not  alledged,  that  Wheatley  was  seised  in  fee  at  the 

time  of  the  trespass  (as  in  the  other  case),  and  then  the  most 


(a)  But  it  was  adjudged  in  Chambcrt  v.  Donaldson,  1 1  East,  65.  that  sach  command  msy 
be  travcrted  by  the  plaiutiflT. 
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material  thing  to  be  traversed  is  the  lease.     Vide  4  E.  6.  Tra- 
verse Br.  872.     That  in  this  case  the  seisin  in  fee  is  traversable. 
Fide  Br.  Traverse  217.  21  H.  7.  23.  &  26.  7  E.  4.  2.  b.  8  H.  6.  Godb.  4»r, 
9*.  88  H.  8.  Traverse  26.  21  Eiiz.  Dyer  365.  14  Eliz.  Dyer 
812.  26  H.  S.  4.  22  E.  4.  Replic  <59.  7  E.  3.  11.  2  E.  4. 1 1.  and 
it  seems  upon  all  the  said  books,  that  the  one  or  the  other  in 
many  cases  is  traversable  at  the  pleasure  of  the  plaintiff.     Vide 
8  E.  4.  17.     Vide  15  H.  7.  8.  l6  H.  6.  Double  Plea  83.     In 
trespass  the  *defendant  pleaded,  that  A.  was  seised,  and  enfeoffed    f  «  24  b.  1 
B.  who  enfeoffed  C.  who  enfeoffed  D.  whose  estate  the  defend-  5  e.  4. 134*  b. 
ant  Imd;  the  plaintiff  may  traverse  {a)  which  of  them  he  will,  7  E.4.  so.  a. 
18  E.  4.  26.     In  trespass,  the  defendant  (b)  pleaded,  that  J.  was  («)  Doct.  pi. 
seised,  and  enfeoffed  B.  who  enfeoffed  the  defendant:  the  plaintiff  (6)^1)0^1.  pi. 
said  that  one  R.  was  seised,  and  died  seised,  and  the  land  de-  364.  Cr.  Jac. 
scended  to  him,  and  .traversed,  absque  hoc^  that  J.  enfeoffed  B.  tt^^^'^^'^ 
sad  it  was  adjudged  a  good  traverse,  and  so  is  21  H.  7«  88.  W.js^^.  4. 
And  this  is  true  in  all  cases,  where  the  defendant  doth  not  claim  S5.  b. 
by  any  mean  conveyances  from  the  plaintiff  himself;  for  then 
that  is  traversable  (b). 


(b)  Vid.  note  (?)  Porter^s  ease^  vol.  I.  p.  44. 


HELYAR^S    CASK 


HU.  41  EUz. 


In  the  King's  Bench. 


Us  who  claims  a  lease  for  years  by  an  elder  grant,  ought  not  to  traverse  a  Helyar 
later  grant,  but  the  other  party  ought  to  traverse  the  elder  grant,  or  show  ^H,-.,g* 
how  the  grantor  was  enabled  to  make  the  second  grant :  otherwise  in  the  Part  VI.-24  b. 
case  of  a  feoffment.    S.  C.  [Moore,  550.  Cro.  Eliz.  560.] 


Heltar  plaintiff  in  replevin  against  Whitier,  the  defendant 
made  conusance  as  Bailiff  to  Sir  John  Ebirbert,  Master  of  Re- 
quests, because  Richard  Arch  was  Prebendary  of  T.  and  1  E.  6.  Yelv.  jji.  s 
leased  the  land,  where,  8cc  to  John  Arch  for  ninety  years,  who  ^p;^Ji^i; 
2  Eliz.  granted  the  term  to  Johan  Arch,  who  35  Eliz.  granted  pi.s65.ivent! 
it  to  Sadlier,  who  granted  it  to  Sir  John  Harbert,  and  made  «i«-  Cr.  Car. 
conusance  for  damage-feasant.     The  plaintiff  confessed  the  as-  crtjwfVji!' 
signment  to  John  Arch,  proutj  Sfc.     But  further  sard,  that  Johan  299.  s  Babt! 
took  to  husband  one  Tarre,  who  9  Eliz.  granted  the  term  to  tl^e  ^y  ^f 
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ruddock's  case. 


Part  VI. 


b. 


25  a.] 


(a)  Cr.  Jac. 
681.  Cr.  Car. 
32.  299.  494. 
581.  Moor  5. 
55.539.  Yelv. 
221. 1  Sid.  2. 
Dyer  312.  pL 
10.  2Balst.  1. 
1  Sand.  22.  Cr. 
EI.  651.  Doct. 
pi.  365.  Kelw. 
41.3Wiison72. 
t  Hob.  323. 

(6)  Cr.  Car. 
581.  Yelv.  221. 


plaintiff  and  traversed  the  grant  made  to  Sadlier,  upon  which 
the  avowant  demurred.  And  it  was  adjudged,  that  the  traTene 
made  the  bar  to  the  avowry  insufficient.  And  Popfaam,  fChief 
Justice,  delivered  the  reason  thereof;  because  a  lease  *for  years 
cannot  be  gained  but  by  lawful  grant;  and  therefore  when  one 
claims  a  lease  for  years,  and  the  other  claims  by  an  elder  grant, 
there  he  shall  {a)  not  traverse  the  later  ^nt,  but  the  other  party 
sliall  traverse  the  elder  grant,  or  show  Tiotv  he  came  to  it  again 
to  enable  the  second  grant.  But  it  is  otherwise  in  case  of  a 
feoffment:  for  there  it"  the  other  party  claims  by  a  former  feoff- 
ment, he  ought  to  confess  and  avoid  the  later  feoffment  as  by 
disseisin,  &c.  For  a  disseisor  may  gain  an  estate  in  fee,  but  none 
can  gain  an  estate  for  years,  but  by  lawful  conveyance  (a),  and 
so  is  the  difference  f.  And  when  he  claims  by  a  former  assign- 
ment of  a  term,  it  will  be  impertinent  to  traverse,  absque  hoc^  tliat 
he  after  that  assigned  his  interest;  for  peradventure  be  assigned 
all  bis  interest,  and  yet  had  nothing  (therein).  Vid€  2  Ekl.  6.  Br. 
66.  tit.  {b)  Confess  and  Avoid  (b). 


(a)  But  it  seems  that  there  may  be  a  tort 
executor  of  a  term.  Mayor,  ^c»  of  Norwich 
V.  Johnson,  3  Lev.  55. 


(b)  Vid.  notc(p^  Porter**  ease,  1  Rep.  18. 
a.  vol.  I.  p.  44.  ana  the  authorities  cited  there. 


RUDDOCK 'S    CASE. 


Trin.  41  Eliz. 


In   the  King's  Bench. 


Rasing 

V. 

Ruddock. 
PartVl.-25  a. 


In  replevin  against  six,  the  plaintiff  had  judgment,  the  six  (who  are  compeDed 
to  join  in  the  writ)  bring  error,  and  the  defendant  in  error  pleads  the 
release  of  one,  and  upon  demurrer  it  was  held  that  this  release  shall  flot 
bar  the  others.    S.  C.    [Cro.  Eiiz.  648.  Jenk.  Cent.  271.] 


(a)Cr.Jac.ll7. 
Yelv.  209.  :^ 
Bulst.  111. 
Hani.  50.  Pal- 
uicrldS.lHoll. 
Rep.246.Com. 
Dig.  IMeader, 
dn.  19.  Dae. 
Ah.  Release  G. 
dMod.lC9.lS5. 


Ik  this  terni)  between  Basing  and  {a)  Ruddock,  in  a  writ  of 
error,  the  case  was ;  in  a  replevin  against  six,  one  avows  and  the 
other  five  make  conusance  as  Bailiiis  to  the  first,  for  an  amerce- 
ment for  the  breach  of  a  by-law  in  a  lect,  and  there  judgment 
was  given  against  them,  and  the  plaintiff  recovered  his  damages 
and  costs,  upon  which  the  six  brought  a  writ  of  error  in  mis 
court.  In  bar  of  which  the  now  defendant  pleaded  the  relewe 
of  one  of  the  five,  upon  which  the  now  plaintifi*  demurred  in  law. 
And  it  was  objected,  that  forasmuch  as  it  sounds  only  in  the|)€^ 
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sonalty,  in  which  no  summons  and  severance  lies,  therefore  the 

release  of  one  shall  bar  all  the  others ;  and  a  writ  of  error  and 

attaint  will  follow  the  nature  of  the  action  upon  which  they  arc 

founded,  viz.  {a)  if  summons  and  severance  lies  in  the  first  action,  („)  cr  Ei.  su. 

it  will  lie  also  in  the  writ  of  error  or  attaint,  as  it  is  agreed  in  (i)  Co.  Lit.  K?9.a. 

34  H.  6.  42.     So  is  it  in  a  writ  of  champerty,  it  will  follow  the  ^^^  ^  "'  ^• 

nature  of  the  first  action,  as  it  is  agreed  in  47  Ed.  3.  6.  b.    Vide 

26  Hen.  8.  S.  b.  in  Attaint,  &  35  Hen.  6.  19.  b.  by  Fortesque. 

But  it  was  answered  and  resolved,  that  it  is  true,  when  in  the  When  in  a 
writ  of  error  the  plaintiffs  shall  recover  any  personal  •thing,  as    r  ♦  Q5b  1 
if  they  were  barred  in  an  action  of  debt,  trespass,  &c.  for  the  re-  the  plaintiffs 
lease  of  the  one  shall  not  bar  the  others,  but  when  the  ground  of  shallrecover 
action  is  a  joint  interest  which  may  be  released.  ^"7  P®"®"*^ 

lease  of  one  shall  bar  the  others,  for  then  the  ground  of  tlic  action  is  a  joint  interest  which  may 
be  released.  3  Mod.  109. 

But  when  divers  are  charged  in  a  joint  action  and  condemned,   ^^"t  ^^*»c»  ^^' 
there  they  have  not  any  such  interest,  though  they  are  charged   cdTn^a^oint*" 
jointly;  then  when  they  bring  a  writ  of  error  to  discharge  them-  action  and 
selves,  the  release  of  one  cannot  bar  the  other;  for  they  have  <*ondemned, 
not  any  joint  interest  or  benefit,  but  a  joint  charge  and  burthen,  bringawntof 
which  cannot  be  released  or  discharged,  unless  by  the  plaintiff  error  to  dis- 
who  has  the  interest  and  benefit  of  it.  ^'^,^^^^  V'^™' 

selves,  the  re- 
lease of  one  cannot  bar  the  others. 

And  this  difference  is  taken  and  (c)  agreed  in  2  H.  4.  l6.  a.  When  two  are 
b.  viz.  when  two  are  to  recover  a  personal  thing,  there  the  de-  pcr^niuiifng, 
fault  of  the  one  is  the  default  of  both ;  but  when  they  are  to  the  default  of' 

discharfire  themselves  of  a  personalty,  there  the  default  of  one  is  o"®.  **  *'j®  ^®' 
*  *u  ^j   r     u     r  I     .u  fault  of  both; 

not  the  deiauit  of  both.  5,it  ^l,e„  (i,^.y 

are  to  discharge  themselves  of  a  personalty,  the  default  of  one  is  not  the  default  of  both. 

And  15  Ed.  3.  Severance  23.  {d)  in  Audita  querela,  the  nonsuit  I"  Audita 
of  one  shall  not  grieve  the  other;  for  he  is  but  to  discharge  himself  Nonsuit  of  one 
of  a  burthen  and  charge.  But  it  may  be  objected,  that  in  the  case  shall  not  grieve 
at  bar  they  shall  be  restored  to  the  damages  and  costs  which  they  ^^^  other. 
have  lost  in  the  first  action,  and  therefore  they  have  a  personal  in-  Comb.  94. 
terest  which  may  be  released;  which  objection  might  be  made  in  WCr.  El.  649 
the  Audita  querela,  for  there  they  shall  be  restored  to  the  value  of  3  Mod.^'is^f ' 
the  goods  which  were  taken  in  execution.     But  forasmuch  as  by  ((/)Cr.Ei.44u. 
common  intendment  the  execution  is  done  of  goods  which  the  ^*9'  J  R'>^1; 
defendants  have  in  severalty,  and  therefore  there  is  no  reason  i,s9i;..cr.  Jac. 
that  the  release  of  one  shall  bar  the  others.    And  none  will  deny  19. 10  Co.  135. 
but  when  six  are  condemned  in  damages  and  costs,  and  they  be-  *•  ^^  *-•  ^'  *^» 
fore  execution  bring  a  writ  of  (^)  error,  there  the  release  of  one  (^ )  cr.  El.  469. 
shall  not  bar  the  others,  for  they  sue  only  to  discharge  them-  Cr.  Jac.  117. 
selves;  and  by  consequence  the  suing  of  execution  afterwards  ^^^* 
will  not  alter  the  case,  unless  execution  be  made  of  the  goods 
which  they  have  in  jointure  or  in  common,  and  that  will  make 
a  question.     And  as  to  the  book  in  7  H.  4.  45.  b.  where  in  an 
appeal  four  men  were  outlawed,  and  they  four  joined  in  a  writ 
of  error,  and  two  made  default,  it  is  agreed  that  it  should  be  the 
default  of  all ;  for  it  was  their  folly  that  they  did  join  them- 
selves in  one  writ,  who  might  have  had  several.     But  in  the  case 
at  bar  they  were  compelled  to  join  in  one  writ,  and  so  no  folly 
in  them.    And  Popbam,  Chief  Justice,  said,  that  it  was  the 
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plaintiff's  folly  in  a  personal  action  to  join  with  one  who  would 
release.     But  in  the  case  at  bar  no  folly  can  be  imputed  to  the 
defendant,  for  the  plaintiff  might  name  which  of  them  he  woald, 
and  omit  which  of  them  he  pleased ;  and  he  said,  by  this  way  he 
might  by  confederacy  join  one  with  them  who  would  release  all 
If  damages  be  errors  to  him.     Vide  (a)  35  Hen.  6.  19*  a.     If  damages  be  re- 
recovered  a-     covered  against  divers  in  a  writ  of  conspiracy,  and  one  of  them 
^  jTwrit  of^     brings  an  attaint,  it  is  much  debated  if  the  writ  be  welt  brought, 
[  *  26  a.  ]    or  if  all  ought  *  to  join.    And  there  it  is  objected,  if  all  ought 
conspiracy,       to  join,  then  by  the  nonsuit  or  release  of  one  of  them,  the  others 
to%iS"?at-"   ^^"'^  ^  barred  (6).     And  there  Fortescue,  Chief  Justice,  said, 
taint.         '      tbat  the  nonsuit  or  release  of  the  one  would  not  hurt  the  others, 
(a)  Cr.  El.  649.  no  more  than  in  Audita  querela^  or  Scire  facias  upon  release.  And 

S? Cr^S. 649.  ^y  ^^^  ^"'®  ^^  ^^^  \>oo\i  they  ought  to  join  in  attaint;  so  in  the 
Yelv.  209.     '  case  at  bar  the  law  compels  the  defendants  to  join  in  the  writ  of 

error,  not  to  reap  any  benefit,  but  to  discharge  themselves  of  a 
charge  imposed  upon  them.  And  forasmuch  as  the  law  can  do 
no  wrong,  therefore  the  release  of  one  who  could  not  be  omitted 
in  the  writ  of  error,  shall  not  in  this  case  hurt  the  others.  And 
(c)  Cr.E.  649.   SO  it  was  adjudged.  Vide  {c)  29  Ass.  p.  35.  (a) 

(a)  Vid.  Serjeant  Williams's  note  1.  Jaques  v.  CesoTf  S  Saund.  101.  e. 


S  H  A  R  P'S    CASE. 


Pasch.  4f2  Eliz. 
In  the  Common  Pleas. 


Sharp  .  Without  livery,  the  words  **  I  here  demise  unto  you  my  hou^e  as  long  as 

„       ^  I  live,  paying,  &c.''  create  but  an  estate  at  will.    8.  C.    [Cro.  Elix.  48S. 

Part  VI.-26  a.         Moore,  458.] 


In  replevin  between  Sharp  and  Swan,  the  case  was  such ;  Michael 
Sharp  being  tenant  in  tail  of  certain  lands  within  the  county  of 
Sussex,  the  remainder  over,  came  upon  the  land  with  the  plain* 
tiff,  and  entered  into  the  house  which  was  built  upon  it,  and  said 
(a)  2  Roll.  7.     to  him,  ^*  Brother  (a),  I  here  demise  unto  you  my  house  as  long 

*<  as  I  live;  paying  twenty  pounds  bj  the  year  to  me,  and  finding 
''me  my  board  an^ washing,  and  keeping  of  a  horse:"  and 
whether  this  amouril^d  to  a  lease  of  the  nouse  and  land,  was  the 
qucetion.     And  it  was  agreed  by  the  whole  court,  that  it  was  no 
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leasee  for  ft  wanted  (aj  livery ;  for  to  every  freehold  livery  is  re-  (•)  •  Jo'*-  ^ 
quisite,  or  an  act  which  the  law  adjudges  livery,  or  apt  words  uiAS.tJ56.b, 
which  amount  to  it;  for  the  delivery  of  the  deed  of  feoflBnent  is  Owen 44. 9 
an  act ;  but  the  law  doth  not  adjudge  it  a  livery,  because  it  has  ^^  *^*  ''• 
another  effect,  viz.  to  make  the  charter  his  deed.     But  if  he  de- 
livers a  turf  or  (6)  twig,  or  other  thing  which  coroeth  off  the  land,  (b)  Co.  Lit  48. 
or  the  ring  of  the  door,  &c.  in  the  name  of  seisin,  it  is  a  good  ^-^  SS'l^'^' 
livery.     So  if  one  saith,  "Enter  into  this  land,  and  enjoy  it  PeriuSTa. 
*<  during  your  life,''  it  is  a  good  livery ;  for  it  is  a  delivery  of  the 
land  itself;  and  such  livery  is  good  when  he  doth  it  off  the  land, 
if  the  land  be  (c)  within  *  view ;  a  fortiori  when  he  is  upon  the    [  ^  5^6  b.  ] 
land.     So  iu  the  case  at  bar,  when  he  saith,  "  I  do  here  demise  (c)  Cr.  E1.48S. 
"  unto  you  my  house  for  the  term  of  your  life,**  this  is  a  good  StdJm^^^' 
(d)  beginning  (and  will  avail)  if  he  makes  an  actual  livery  ac-  (d)C€lLit  46. 
cordingly;  or  if  he  uses  apt  words  which  may  amount  to  as  «• 
much ;  but  without  livery  it  amonnts  but  to  a  lease  at  will,  no 
more  than  when  one  delivers  a  {e)  charter  of  feoffment  upon  the  (e^Ow.44.Co. 
land ;  the  deed  imports  that  he  gives  and  grants  the  land  to  the  57r*^;ij^^*' 
feoSee  and  his  heirs,  but  it  doth  not  amount  to  a  liverr^  but  it  is  ^57,  'n,  5,  er, 
(only)  the  beginning,  viz.  the  delivery  of  the  deed  which  com-  Jac.  80. 
prebends  the  land  and  the  estate^  &c  but  all  this  amounts  but 
to  an  estate  at  will  without  livery  ;  a  fortiori  in  the  case  of  a  lease, 
or  other  estate  of  freehold  or  inheritance  by  parol.    And  it  was 
agreed  that  the  case  of  the  delivery  of  the  diarter  upon  the  land, 
has  been  adjudged  to  amount  to  no  livery.     Vide  (f)  38  Ass.  p.  (/)FitB.Feoi'. 
2*  {g)  39  Ass.  p.  12.  where  such  words  are  understood  to  have  iiient88.Br. 
been  used  as  were  apt,  27  Ass.  61.     By  which  books  it  appears,  f  ^^^^^  ^^ 
that  after  the  feoffor  has  delivered  the  charter  of  feoffment  upon  (^Tbt.  Feoff, 
the  land,  if  he  saith  to  the  feoffee^  "  Hold  and  enjoy  this  land,  or  meat  de  term 
<«  house,  according  to  the  deed,**  this  is  a  good  fivery.    So  41  E.  S^^S^^*^' 
3. 17.  b.    After  the  feoffor  has  delivered  the  (A)  charter  upon  the  (a)  co.  ut.  48. 
land,  if  he  saith,  *<  Enter  into  this  land  (i),  God  give  you  joy  <^Cr.  Jac  so. 
«  thereof,**  that  amounts  to  a  livery.     Vide  43  E.  3.  FeoffmenU  Uyp^li 
(k)  51.  35  H.  8.  Br.  Tit  Feoffinenu  74  (a).  9Co.  isr.  b. 

(a)  See  fully   as   to    livery  of  soon  hf    a.  Vin.  Ab.  Feoffin.  c.  S.  i.  f.  Com.  Dig. 
whom,  at  what  time,  and  in  what  manner  it    Feoffio.  B. 
may  be  made,  Touch.  916.  Bac  Ab.  Feoffin. 


THE  CASE  OF  SOLDIERS. 


T«BCMi«9 
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Tns  tern  wH  the  J«%b  of  Eni^bod  bkC  to  mmiilrf  upao  the 
(^iO.C«r«  MatBtfCi of  cipfmnw  ana .^^  lohfiefs;  fijrifivcn Kiidieri after  tbcj 
n^t,  Btft.     ip^e  pmKd  and  jeoing  fionrds  IidaBid  to  scoe  Muut  the 

rebeb  tfaoc^  «■!  beixe  tkr  <fid  «rpe  m  the  w«r,  cBd  depart 

and  witlidnv  rfwiiiif  l^cfc.     Awi  it  was  resolved  br  ttiefn^  tliat 

(k:c^  UL7U  ^  itartnte  of  Id  H.  &  c  ISl  w»  nofv  of  fittle  fcrce;  fcr  the  {h) 

a.  JitiiiyaiL     ancient  mamier  of  rpfafifffag  suldias  to  which  the  «id  act  doith 

a  Ifl^at.        reftr,  m  nam  ■ttcrir  changed ;  fat  then  Knttfats  or  GentlemeB 

did  CDfemant  with  the  King  to  serve  him  in  ne  war  far  so  long 

time,  with  soch  a  uumbei  of  nen ;  and  the  sokfiers  made  their 

CDvenants  widi  their  capcann^  as  appears  br  manj  precedents  in 

the  Exchequer  and  as  appears  bj  the  preamble  and  bodj  of  the 

said  act.    And  die  statnte  of  S  E.  6L  cap.  2.  extends  only  wfaeo 

•  ioldier  departs,  after  he  has  serred  the  King  in  his  war.     Bat 

fj;>miiftf    ^  ^v  mc^Ted,  that  the  statntes  of  (r)  7  H.  7.  cap.  1.  &  3  H.  8. 

tmm  ilu  s         cap.  5.  wliicfa  are  all  of  one  and  the  same  effect,  and  penned  in 

^^^  ^^  the  fame  words,  were  perpetnal  acts,  and  were  not  made  only 

id}  Vym4.        for  the  reigns  of  the  said  several  Kii^s,  as  it  seemed  to  Rastal 

TmJkUn'ti     ^  ^^  AbridgmcnU  of  the  Statntes:  far  this  word  [King]  in- 

^  f  tm!?74fi   dtkdc^  all  his  {d)  succession ;  far  the  King  dies  not  in  respect  of 

SlMt. ^.s^      his  political  capacity,  and  a  gift  to  the  King  enores  to  bis  suc- 

cll^ut^h*    ccssors.     And  acoxtling  to  this  resolution  diTers  soldiers  were 

jcafc^CM.       attainted  and  executed.     Fide  4  Eliz.  Djrer  £1 1.  Cbester^s  case, 

Mit.fri.Ydv.  the  opinion  of  all  the  Justices  of  both  Benches,  that  the  sta- 

m!i^€9%.    ^"^  of  7  IL  7.  cap.  1.  has  omtinoance,  against  the  opinion  of 
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VISCOUNT  MOUNTAGUE'S  CASE, 


Pasch.  43  Eliz. 


In  the  Exchequer. 


The  Queen  licensed  M.  to  alien  certain  manors  held  in  capites  of  which  Viscoumt 
manors  M.  was  seised  in  fee  to  B.  and  D.  and  their  heirs  (without  any  men-  Mountagub's 
tion  or  declaration  of  any  use  in  the  licence),  M.  su£fered  a  recovery  to  p^,^  Vl^-S7  b 
certain  uses,  with  power  of  revocation  and  of  appointing  new  use^.    M. 
afterwards  revoked  and  limited  new  uses.    Held,  the  Queen  shall  not 
have  a  fine  for  alienation  by  reason  of  this  revocation  and  new  limitation. 
And  there  needs  no  license  for  the  limitation  of  the  new  use. 


Anthony  Viscount  Mountaguc  seised  of  divers  jnanon  in  feei  Fines  for 

held  in  Capites  by  indenture  4  Regina  nunCi  did  covenant  with  Alienailoni. 

William  Brown  and  William  Denton,  to  suffer  them  before  the 

feast  of  Easter  next  following  to  recover  against  him  the  said 

manors  by  a  common  recovery,  which  recovery  should  be  to  the 

use  of  himself  for  life,  and  afterwards  to  the  use  irf*  B*  in  tail^aad 

afterwards  to  the  use  of  C.  in  tail,  and  afterwards  to  the  use  of 

B.  in  fee,  with  power  of  revocation  and  declaration  of  new  uses 

by  any  writing  in  his  life,  &c.  or  by  his  last  will,  &c.  and  that 

the  recoverers  should  stand  seised  to  the  new  uses  so  declared; 

the  Queen  licensed  the  said  Viscount  to  alien  the  said  manors  to 

the  said  William  and  William,  and  their  heirs  (without  any 

mention  of  declaration  of  any  use  in  the  licence),  and  afterwards 

the  recovery  was  had  accordingly.     And  afterwards  34  Elliz.  the 

Viscount  by  his  last  will  revoked  the  first  uses  and  estates,  and 

declared,  that  presently  after  his  death  C.  should  have  the  said 

manors  in  tail,  with  divers  remainders  over,  and  died.     And  if 

by  reason  of  this  revocation  and  new  limitation,  the  Queen  should 

have  in  this  case  a  fine  for  (a)  alienation  (a),  was  the  question  in  (a)  Co.  lit  49. 

the  Exchequer.     And  on  conference  had  with  Popham  and  An*  •• 

dcrson.  Chief  Justices,  and  divers  other  Justices,  it  was  adjudged 

in  the  Exchequer,  that  the  Queen  should  not  have  a  fine  {b)  for  (6)s Roll. Rep. 

alienation  in  this  case.     And  in  this  case  two  points  were  uoi^  ^^ 

nimously  resolved.     1.  That  although  no  use  was  mentioned  in 


(a)  Fines  for  alienation  are  taken  away  as  alienation  due  by  the  custom  of  particular 
well  from  the  King  as  from  others,  by  vtat.  12  manors,  other  than  fines  for  alienation  of  lands 
Car.  2.  cap.  S4.  with  a  saviag  of  fines  for    holden  of  the  King  m  eapke. 
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28  b.  grksn's  case.  SIS 

And  in  this  term  anotlier  case  was  adjudged  in  the  Exche-  Smltlrt  case, 
auer,  and  it  was  such :  Richard  Smith  being  seised  of  lands  held 
fit  capitCj  anno  6  Miz.  levied  a  fine  thereof  without  licence,  which 
fine  was  to  uses  contained  in  certain  indentures ;  that  is  to  say, 
to  the  use  of  himself  for  life,  and  afterwards  to  the  use  of  his  first 
son  in  tail,  and  afterwards  to  the  use  of  his  second  son  in  tail, 
with  divers  remainders  over,  with  a  proviso  that  it  should  be 
lawful  for  him  to  limit  by  writing  the  same  lands  to  the  use  of 
any  wife  he  should  after  marry  for  her  life  in  name  of  her  join- 
ture; and  that  the  said  fine  should  be  to  the  said  use,  &c.  The 
said  alienation  is  pardoned  by  the  act  of  13  Eliz.  Then  he 
marries  Dorothy,  and  afterwards,  anno  31  Eliz.  by  writing  limits 
the  same  lands,  according  to  the  same  proviso  to  the  said  Doro- 
thy for  her  life,  and  dies,  after  whose  death  she  took  to  husband 
Sir  William  Mounson,  and  it  was  a^udged  that  for  the  said 
limitation  to  Dorothy,  no  fine  should  be  paid  to  the  Queen, 
causd  qud  suprd.     Which  case  being  openly  adjudged,  I  have  re- 

Eorted,  to  the  intentthe  King^s  officers  in  these  cases  should  take 
eed  that  the  King  be  not  deceived  of  an  ancient  flower  of  his 
crown  by  any  device  or  invention  more  than  duly  by  law  ought 
to  be. 


GREEN 'S    CASE. 


Trin.  44  Eliz. 


In  the  King^s  Bench. 


1  •  Althouoh  the  patron  be  p^rty  to  a  suit,  in  which  declaratory  sentence  before  Oriiv 
the  Bishop  it  had,  to  deprive  the  parton  for  not  reading  the  ArUcles;  yet  ^      ^* 
no  liqpse  shall  incur  without  notice  of  not  reading  the  Articles  ^ven  to  the  Othbrs. 
patron  by  the  ordinary.  Part  VI«-S9  a. 

And  such  notice  ought  to  be  given  by  the  ordinary,  and  should  be  certain 
and  particular. 

8.  For  not  reading  the  Articles,  the  church  is  void  presently^  by  stat  15 
Eliz,  without  any  declaratory  sentence. 

3.  If  the  Queen,  in  her  letters  patent  of  presentation,  mistakes  her  tttle^ 
such  presentation  is  void. 

4.  In  such  cases,  although  the  Bishop  admits,  institutes,  and  inducts  the 
incumbent,  yet  the  church  remains  void,  and  the  rightful  patron  it  not 
put  to  a  quare  impedii* 

5.  If  a  common  person  usurps  upon  the  King,  and  his  derk  it  admitted, 
instituted,  and  inducted,  the  King  is  put  to  a  quare  impedU,  But  a  com* 
mon  person,  by  double  or  treble  usurpation,  by  several  persons,  does  not 
gain  the  inheritance  of  the  advowson  out  of  the  King. 


9^14  gbseh's  case.  Part  VL— £9  a.— S9  b. 

•  ¥nthoiit  a  pffienfarioo  the  tctj  pairoQ  caanoC  be  pot  out  of  ponesskm.* 
^  Iftliepresentatioo  bein  tiiiieof  war  aUfhallbesvmded.* 

*  Plenarty  by  coUatioii  does  not  pot  him  who  has  thie  to  present,  out  of 
possession,  yet  it  will  pot  him  who  has  title  to  collate  oot  of  possesdon.* 
&  C.    [YdT.  7.  Cro.  Eliz»  679.]    Vid.  the  entry,  Co.  Ent.  686.  nu.  S3. 


1  Meriv.  481.    JoHX  Geeen  brought  ftD  action  of  trespass  against  W.  Baker 
Kt^'iT^^    and  others   for  breaking  his  close,    and  carrying  away  bis 
s  R^.369.'       ^7  ^D<1  corn  at  Cosington  in  the  coun^  of  Somerset*     The  de- 
fendant pleaded  not  guilty ;  and  the  jurors  found  a  speciad  ver- 
dict to  this  efiect :     Thomas  Lord  Pawlet  was  tenant  for  life  of 
the  manor  of  Cosington,  to  which  the  advowson  of  the  church 
of  Cosington  was  appendant,  the  remainder  to  J.  Brent,  Esq. 
in  fee^  wnich  rectory  was  a  benefice  with  cure.     The  Lord 
Pawlet  6  Aprilist  1574^  presented  to  the  said  church  one  J. 
Darston,  who  was  thereunto  admitted,  instituted,  and  inducted, 
(c)  5Co.  lOf.    and  did  not  read  the  (a)  Articles  according  to  the  statute  of  15 
Cr^ir^^'    Eliz.  cap.  12.     For  which  cause  10  Martii  1 583,  at  the  suit  of 
s  Roll.  Rep.  5.  the  said  Thomas  Lord  Pawlet,  he  was  deprived  by  sentence  de- 
1  And.  6fj  63.  clsratory  before  the  Bishop ;  from  which  sentence  he  appealed 
Jt^tsQ^^^*  to  the  Arches ;  and  it  was  further  found,  that  no  notice  was 
c  fs.  *   given  by  the  ordinary  to  the  patron  of  the  said  deprivadoo. 

The  Lord  Pawlet,  7  Martii  28  Eliz.  died.  The  Queen  ji/r^ /7r^ 
rogatiixe  stue  regia^  by  her  letters  patent,  SO  t/tmiV,  28  Eliz.  by 
title  of  lapse  (and  so  expressed  in  the  patent)  presented  William 
Baker,  one  of  the  defendants,  who  was  admitted,  instituted  and 
inducted.  Durston  5  Octob.  34  Eliz.  died;  and  afterwards,  1 
Maii  15979  the  said  John  Brent  presented  John  Green  now 
plaintiff,  who  was  admitted,  instituted  and  inducted,  and  entered 
into  the  said  rectory,  and  Baker  and  the  other  defendant  in  his 
right,  and  by  his  commandment,  did  enter  upon  the  plaintiff 
into  the  said  close,  being  parcel  of  the  glebe  of  the  said  rectory, 
and  took  the  hay  and  corn,  &c.  And  if  the  entry  of  Baker  was 
lawful  or  not,  was  the  question  ;  and  after  many  arguments  it 
was  adjudged  for  the  plaintiff.  And  in  this  case  five  points  were 
1.  Resotatiaa.    resolved.     1.  Although  the  patron  was  party  to  the  suit  in  which 

the  declaratory  sentence  was  had,  and  thereby  took  notice  that 
Durston  did  not  read  the  Articles  according  to  the  said  statute 
of  13  Eliz.,  yet  after  such  notice  lapse  shall  not  incur  ;  but  no- 
[  *  29  b.  ]    tice  of  *not  reading  of  the  Articles  ought  to  be  given  him  by 
the  ordinary,  and  after  such  notice  the  lapse  shall  be  accounted ; 
^   for  the  statute  saith,  "  notice  given  by  the  ordinary;'*  and  such 
141.  Dy.%93f'  iioticG  ought  to  have  two  qualities,  1.  It  ought  to  be  given  by 
pi.  3.  S69.  pi.    a  person  certain,  and  that  is  by  the  ordinary ;  for  if  any  other 
b^79  h?c^^'     ^^  ^^^  ^^"  hesL^L  gives  notice  to  the  patron,  it  is  not  material. 
Car.S5.  {Roll.  ^  The  (6)  notice  ought  to  be  certain  and  particular ;  and  there- 
Rep.  3. 1  Aod.  fore  it  is  not  sufficient  for  the  ordinary  in  such  case  to  give  notice 
Dr  &S^7'b*  ^^^^  ^^  presentee  has  not  read  the  Articles  and  subscribed 
sfol.116.  b.  '  eenerally,  but  he  ought  particularly  to  inform  the  patron  that 
F.  N.  B.  35.     be  has  not  read  the  Articles,  &c.  for  which  default  he  is  depriv- 
ii9.^LeoD.'     ^>  ^^  ^^^^  thereupon  it  belongs  to  the  patron  to  present;  for 
3i.'catniy,93.  notitta  dicitUT  a  noscendo^  et  ex  vi  termini  ought  to  be  special. 


99  b. — 30  a.  GREEN*8  CA8B.  915 

ei  notitia  non  debet  claudicare;  nnd  therewith  agrees  23  Eliz. 

Dy.  369*    2.  That  the  church  is  {a)  void  presently  by  thestat.  2.  Resolntion. 

of  13  Eliz.  without  any  declaratory  sentence;  for  it  is  enacted  ^^?f?%^\ 

by  the  statute  that  he  shall  be  ipso  facto  deprived,  and  that  the  .^i.  4  co.  75.  b! 

admission,  institution  and  induction  shall  be  merely  void  in  law;  5  Co.  102.  b. 

and  an  avoidance  by  act  of  Parliament  need  not  have  any  (b)  9°5*  ^^^'o« 

,,  '^  Tk      •    •  jti  "^L        Anders.  183. 

sentence  declaratory.    But  it  is  enacted  by  the  same  statute  that  cro.  El.  680. 
no  lapse  shall  incur  without  notice  given,  and  yet  the  church  is  699.  Cro.  Car. 
void  :  for  if  such  Parson  libels  against  any  of  his  parishioners  ^^3  iJjI^JJ* 
for  tithes  (c),  they  may  plead  against  him  the  not  reading  of  the  (6)  4  Co. 75.  b! 
Articles,  as  it  was  adjudged  in  a  prohibition,  Trin.  30  Eliz.  be-  ^^  b. 
tween  {d)  Maurice  and  &ton.     3.  That  if  the  Queen  in  her  let-  s.  Retolntion. 
ters  patent  of  presentation  {e)  mistakes  her  title,  as  if  she  has  (^  Hob.  168. 
title  to  present,  in  respect  she  is  very  patron,  and  she  presents  cawiy  s^Cr. 
raiione  {/)  lapsus,  such  presentation  is  void;  for  the  Queen  is  El.5it.680. 
deceived  in  her  presentation.     So  17  Eliz.  Dy.  S39*  a  presen-  \f"?'t^^' 
tation  obtained  {g)  from  the  Queen  (pending  a  Quare  impedit)  /^y  Uetiy  .m. 
in  deceit  of  the  Queen  is  void ;  ajbrtiori,  when  the  Queen  has  Lit  Rep.  60. 
not  title  to  present  by  any  means,  and  she  presents  (as  in  case  ^Vs5i^* 
at  bar)  ratione  lapsus,  it  is  utterly  void,  in  the  same  manner  as  553.  vaoKb. 
if  the  Queen  presents,  and  afterwards  {h)  repeals  her  present-  i4.Cr.Car.99, 
ment,  and  yet  the  ordinary  institutes  and  inducts  him.    4.  That  4.  Resointion. 
in  such  cases,  although  the  Bishop  admits,  institutes,  and  in-  ^'^^^^j^ 
ducts  the  incumbent,  yet  the  church  doth  (f)  remain  void,  and  s52.  and'see 
the  rightful  patron  is  not  put  to  a  Ciuare  impedit  to  remove  such  in^ra^ 
incumbent.     And  so  it  was  held,  that  if  the  ordinary  {k)  collates  ^l^uob!^\ 
within  the  six  months,  and  his  clerk  is  inducted,  yet  the  right-  1  RoH.  Rep. 
ful  patron  is  not  put  out  of  possession,  nor  put  to  his  Quare  tS6.Vaogb.i4. 
impedit,  but  may  present,  as  it  was  adjudged  in  Jurden's  case,  3^9^  /i?47.   * 
in  a  writ  of  error  in  the  King's  Bench,  Mich.  29  and  30  Eliz.  1  Anders,  sa. 
for  the  church  of  (/)  Aylesham,  where  the  pleading  was,  that  %a*^J*ii®?' 
the  ordinary  usiirpando  cantulit:  for  no  church  can  be  full  but  i  roU.  Rep.' 
bv  presentation,  or  rightful  collation.     5.  It  was  resolved,  *that  5.  Resohition. 
it  a  common  person  (m)  usurps  upon  the  King,  and  his  clerk  is    [  *  30  a.  ] 
admitted,  instituted,  and  inducted,  the  King  is  put  to  a  (n)  236. 467.3  Co. 
Quare  impedit,  and  cannot  present  till  the  incumbent  be  removed  (A)s'ro1Li88. 
by  judgment.     But  in  such  case  the  common  person  by  double  351.355,354. 
or  treble  usurpation  by  several  persons  doth  not  ii^ain   the  inhe-  ^J^^'Hi'^'Ji' 
ritance  ot  the  advowson  out  of  the  King,  for  that  is  permanent.  Lane  37. 
and  is  not  in  such  case  divested  out  of  the  King.     And  so  was  0) «  Roll.  350. 
it  adjudged,  Pasck  25  Eliz.  between  Pescoil  and  Yardley  (o)  in  J?^.''^][;  ^ 
the  Common  Pleas  for  the  vicarage  of  Newton  Valence,  but  the  (k)2  Inst'.  377. 
plea  begun,  Mich.  21  and  22  Eliz.  RoL22I8.  But  as  to  the  pre-  Hob.242.HeU. 
sentation  he   is  put  out  of  possession,  for  that  is   {p)  transi-  j4?|8i*J*.'co! 
tory;  and  he  cannot  remove  the  incumbent  but  by  Quare  impedit.  Lit.* 344.  b.  * 
and  so  are  all  the  books  to  be  intended,  4  E.  3.  Quare  impedit  ?|^'^f*?^'^* 
33.  18  E.  3.  16.  43  E.  3.  14.  47  E.  3.  4.  Br.  Quare  impedit  39.  (mjcrofEhiti! 
F.  N.  B.  36.  1  H.  7.  19.  18  Eliz.  Dy.  351.  18  E.  3.   Quare  im-  5i9.Cro.iac.* 
pedit  151.     And  with  this  distinction  they  are  well  reconciled.  ^-  {f^^^l- 
And  it  is  to  be  observed  that  the  statute  of  Westminster  2.  cap.  Moor  338.' 
5.  saith.  Cum  aliquis  jus  prcesentandi  non  habeus,  prasentaverit  Hob.  242, 
ad  aliquam  ecclesiam  (cujus  prasentatus  sit  admissus),  ipse  qui  est  4  LeoiT'na 

8  Roll.  Rep.  7. 1  Mod.  Rop.  277.  Postea  49.  b.  ()i)  F.  N.  B.  36.  2  Roll.  372.  Co.  Lit.  Sect.  133.  a. 
344.  b.  (0)  Moor  338.  Hob.  2^.  YcW.  91.  Owen  43.  1  And.  81.  Cr.  Jac.  123, 124.  (p)  Poph.  198. 
postea  50.  a.  F.  N.  B.  31. 1. 


fllO  BOTMT't  CUO- 


VfTW  pairtmm  per  nmBmm  aUrnd 
WIfliMit  i         cfi^M  snanif  fptam  p€r  breae  de  reetOw. 

trfUMkfifiiihm,     withoat  it  presftntatioo  die  vvf 
•tlTPffl^r  »«•«»•     And  uttfe  6  t  5. 
«mf  i>f  p«i^-    tion,  and  inductjoa  be  la  Ome  of 
«>««>•  fttiofi  be  in  time  of  wir,  aU  ihell  be 

Pl^flariy  by  ^  ^'^^  in  17  E»  ^  M*    Although 

i^»ll«tkMi  wNl  doth  not  put  him  who  hes  (e)  title  ft> 

CISSI!^  M  a  l«  been  twice  ei^T^^ 

t^lki^,  tmi  •f  him  who  hes  tttk  to  eoUete  owl  of 

potftitiM.  guij  book,  whidi  k  mlcd  in  dke 

MVm^m.  Fit2gib.9^ 

ffO«  6kZ'4U  1  C«.  99.  hp  t  Ci.  9S.  IL  F.  H.B.  5t.  L  Dwoi  PkeHiaiHiC  4.  r  K.X 
PrMMtatirt  f*  t  R#lt  JM.  C«.  Uc.  f49.  bu  111  E.f.  Onfc  iiifietft  0&.  tf  C.  9144.  k.  1 
(A)  Ptftlta  JO*  4.  S  R#l.  JM.  ftf >  PmCcs  5C.  a. 


[Add  pv  ff •  k  (e)  where  die  fcni;  h  awlakca  in  hw  grmli,  thcf  «e  iiwar>  htU  loid,  wdb 
Ovthew  951.  8  Lcoik  5«  iJmtLSl.M.  S  BrowaL  t4l«  Dfv  19S.  SCa.94.  lCo.48.a.] 
XOeio  firmer  EMtm.  Vid.BOlCitDcaieofAhon  Woods  lGa.4S«.TaL  LpuiOSL 


BOTH  Y'S    CASE. 

Af  JcA*  3  Jacohi. 


In  the  Common  Pleas. 


B«nT  When  an  act  by  the  condition  of  a  bond  to  be  perfonned  to  the  obl%e^  h  of 

aMm'  '^  nature  traositoryy  and  no  time  is  limited,  although  a  place  be  ezprawe^ 

Fart  v'l^ao  b.        the  act  ought  to  be  performed  in  conTenient  time,  and  when  the  act  to 

be  performed  it  of  iti  own  nature  local,  without  eipreat  ^^'nitation  of 
any  place. 

In  local  acts,  where  the  concurrence  of  the  obligor  and  obUgee  is  lequiatc^ 
the  obligor  shall  hare  time  during  his  life,  if  not  hastened  by  lequest 
of  the  obligee ;  but  when  the  obligor  may  perform  the  act  for  the  boiefit 
of  the  obligee  in  his  absence,  the  obligor  ought  to  do  it  in 
Where  the  concurrence,  not  of  the  obligee  but  of  a  stranger,  k 
die  oUigor  shall  not  have  time  to  do  a  local  act  during  hb  life,  b^t  he  oi^ 
to  do  It  in  conTenient  time. 

But  if  the  concurrence  of  a  straqger  and  of  the  obl%ee  be  leqniBilib  te 
obligee  ought  to  hasten  the  performance  of  sudi  local  act  bgrnfiKit. 
Where  the  act,  which  an  obUgor  ou^t  to  do,  does  not  concemdienMyr 
nor  benefit  hiin,  but  is  to  be  done  by  the  sole  act  of  dK 
and  no  time  is  Unuted  for  the  performance,  the  ob^gor  1 
his  li^  and  the  performance  cannot  be  hastened  bj 
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So  also  when  the  act  to  be  done  by  the  condition  is  to  be  done  by  the  lole 
act  or  labour,  or  industry  of  a  stranger,  which  in  no  manner  concerns  the 
obligor  or  obligee,  or  any  other  person,  and  no  time  is  limited  for  the  per- 
formance, it  is  sufficient  if  the  act  ia  done  in  the  lifetime  of  him  who  ought 
to  do  it. 


In  debt  upon  a  bond  by  Bothey  against  Smith,  which  begun 

Hil.  I.  Jacobin  Rot.  725.  the  condition  was,  *^That  if  the  de- 

*^  fendant  deliver  to  the  plaintiff  one  obligation  of  the  sum  of 

**  ten  pounds,  wherein  the  plaintiff  stood  bound  with  one  T.  to 

**  the  defendant,  for  payment  of  five  pounds,  and  also  if  the  de- 

'^-fendant  do  acknowledge  satisfaction  of  a  judgment  upon  the 

^^  said  bond,  and  also  deliver  true  notes  of  all  bills  of  charges, 

**as  do  concern  the  same,  that  then,  &c."      The  defendant 

pleaded  in  bar,  quod  non  fuej'  aliqiue  biUce  tnisarum  pro  et  con^ 

cemerC  $ecf  prcedH  and  did  not  answer,  ad  residuum  conditioniSf 

pretending  that  he  need  not,  inasmuch  as  they  were  collateral 

acts,  and  no  time  was  limited  when  they  should  be  performed. 

And  it  was  adjudged  against  the  defendant,  for  he  ought  to 

have  performed  the  residue  of  the  condition  in  convenient  time,  When  an  act 

and  that  without  any  request.    And  the  difference  was  taken  and  ^7  ^'^V^Jjf K 

agreed,  when  the  act  by  the  condition  of  a  bond,  to  be  per-  to^be**perforai- 

formed  to  the  obligee,  is  of  its  nature  a  transitory  act  (as  pay-  ed  to  tfaeobli- 

ment  of  money,  delivery  of  charters,  and  the  like),  and  no  time  8«^  >»  ^^ 

is  limited,  although  a  place  be  expressed;  there  the  act  ought  8itory,andno 

to  be  performed  in  convenient  time.     And  when  the  act  to  be  time  is  limited, 

performed  is  of  its  own  nature  local,  without  express  limitation  a'^oogh  a  ^ 

of  any  place.     But  in  such  local  acts  there  is  a  difference ;  for  pressed ;  the 

when  the  concurrence  of  the  obligor  and  the  obligee  is  requisite,  act  ought  to 

there  the  obligor  shall  have  time  to  do  it  during  his  life,  if  the  ^  i^^JH^' 

,,.  ii^t  .1  ^-r*^!  i..^-  ed  in  conve- 

<M)ligee  doth  not  hasten  it  by  request     But  when  the  act  is  nient  time ; 

local,  and  the  obligor  may  perform  it  for  the  benefit  of  the  ob-  »nd,  when  the 

ligee  in  his  absence,  there  the  obligor  ought  to  do  it  in  conve-  fo^edtsfof 

nient  time.     In  this  case  at  bar  there  are  examples  of  both ;  for  itsownna'tare, 

first,  the  delivery  of  the  bond  is  transitory,  and  therefore  the  ^o^al,  without 

obligor  ought  to  have  delivered  it  in  convenient  time.  2.  Although  ^r  *«*l'i  *™'^ 

the  acknowledgment  of  satisfaction  be  local,  *yet  it  may  be  per-  ^^^  ^^  ^ 

formed  in  the  absence  of  the  other  party ;  and  therefore  in  both  place.  In  focal 

those  cases  the  obligor  oucrht  to  perform  the  acts  in  convenient  acts,  when  the 

.  ,       ^  o        ^  Ot»   ^     il       -.1-         M.  '      c  'j.  A  concurrence 

time  without  any  request  But  when  the  act  is  ot  its  own  nature  ^f  ^1,^  obligor 

local,  and   to  be  done  to  the  obligee^  and  to  the  performance  and  obligee  is 

thereof  the  concurrence  of  the  obligor  and  obUgee  is  rec^uisite,  ^^^°  oJ.^gJ,^'' 

there  the  obligor  shall  have  time  to  perform  it  during  his  life,  have  time  dnr- 

unless  he  be  hastened  by  request,  as  before  is  said.   As  if  a  man  ing  his  life,  if 

be  bound  in  a  bond  to  enfeoff  the  obligee  of  the  manor  of  D.  Sy^eqi^SJ^o^f 

without  limitation  of  any  time,  there  forasmuch  as  the  estate  the  obligee, 

ought  to  pass  by  livery  and  seisin,  so  that  there  ought  to  be  a  hot  when  the 

concurrence  of  both  parties,  and  the  obligor  cannot  do  it  with-  perfom"the 

out  the  obligee,  and  it  cannot  be  done  but  upon  the  land,  the  act  for  the  be- 
nefit of  the 
obligee,  in  his  absence,  the  obligor  ought  to  do  it  in  convenient  time.  Touch  577. 

Co.  Lit.  208.  a.  1  Roll.  436.  Moor  472.  Cro.  £1.798.  Co.  Lit.  208.  b.^ardr.  10.  Co.  Lit.  208.  a.  b. 
1  Roll.  436.  Co.  Lit.  208.  b.  Cro.  £1. 798.  Hard.  10.  Bridgm.  40, 41. 
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ftiiiiz»ir  ham  cunie  (•finrrar  ^  tii^  ^  d^  «bGeee  dodh 

c  vr  rvmes:  taxaift  ta-  "in^  eitii^for :  rbr  ±  ss  hoc  msoBafafe.  ckal 

die  ni2U(£<s&  znsr  :nstkL.^  l'ruimic  nxm  fine  aodL  vbcb  bc  w3  :  ior 

cben  the  ohG^nir  vul  be  breed  tt>  iCir  alvars  ofMH  the  Imdy 

wTiinh  will  be  InonrvianiesEt  r  but  3i  fodk  cse  tke  ohSgge  aiiebt 

Oi  inxike  reqTBWC  tso  tne  fiCiiJcar.  xod  a|iuuint  a  certBiB  tiae  vboi 

'9'mnnTtm>'jau  ^^  t^ifisenc  icail  be  jncfe  iixiL3  hiaoi.     Bat  there  ii  a  cfifler* 

fT-ia^ittii^   ffiicfi  in  fixck  case  berv^si  tse  coocxirTeDce  of  thecifalieiva^ 

wt  tf'  I  -itsuw  tirsuEBC^  ami  of  coe  ccti^op  and  cbSfSBt ;  fisr  if  I  be  iwhJ  to 

^riAmnnate,  ^q^^  ^  eo&iiff  a  9Cnz2ecry  sad  eo  toae  »  Kiilnlj    ■lthiwg.li  tbe 

Mlwrlnive    anummence  cf  che  cbiieor  aod  the  faiffiee  c§  rpqpiiatrj  jet  the 

rtaw  11  'io  a      isbiiccr  fbsil  ooc  fasve  dsK  »  perfiim  k  cinrbig  his  Ii6^  but  he 

Uiataesdnrriic  (Tvefit  to  <&>  It  £3  ojuieMeBC  ooe :  ijr  in  sodTcsse  the  obl^ 

4ni0cai'iD:r  h»  tafccB  mem  faEs  to  (So  s  loatfneccry  aad  maj  doit  vrtli- 

ni  mnvmiiesc    <Big  the  CDiancice  of  the  obSgee.    Bat  vfaen  the  ofai^^ee  him- 

toft:  !mc  if      j^*  ^  P>^9  *a<^  <^  *ct  caocot  be  done  vitboat  his  ooocar- 

itnmAf  X        reae^  f here  it  if  irrawthfe  that  the  ofalipir  shoold  hace  time 

«rMi^r>r  tofC     dorme  his  Iifi^  vide»  the  ofaoc^ee  hastens  it  br  his  irqoest :  fer 


^"^^^^  laftKbcaied^obBcordochM  take  apoQ him  fer  the  obliges 
dke'^^L^ '  ^■■bo  h  partT  to  the  (Seed,  as  he  cfaicfa  in  the  other  case  for  the 
mifitttnyauM  stras^er.  Bat  it  vas  sssd,  if  the  CDOCiirTciice  of  a  stranger, 
j^^^j^tlTZ  ^'^  ^  ^be  obligee  be  retpiwhey  in  socb  case  tbeoUicee  bang 
hcafact^       a  partT  he  oogbt  to  haitcn  it  bjr  reffBCtt.     As  if  I  be  Doood  to 

joo  that  J.  S.~shali  esisoff  joa  vithoot  limitarioii  of  any  tiaK^ 

J.  &  shall  bare  time  (fainng  his  tife,  onkss  yon  hasten  it  faj  le- 

a«        qoest.     ALto  it  was  resoiviKi»  that  when  the  ad  which  the  oUi- 

>>^wiMu^    gor  br  the  ooodition  oo^t  to  do*  doth  mc  in  anj  manner oon- 

ceni  the  oU^ee,  nor  his  benefit,  bnt  is  to  be  done  bj  the  sole 
act  or  iab(Mir  of  the  obtigor  hinwrt^  and  no  time  is  limked  in 

^^      the  coBdmoo  in  which  it  shall  be  pertemed ;  there  the  obligor 

jJ^^iJ^  has  time  darixig  bis  life;  and  the  performance  thereof  (annot'be 
4mm  bf  tke  hastened  by  retfo&A,  As  if  I  am  bcxnid  to  too  that  I  will  go  to 
MieactWite  Homey  or  Jennalem,  &c.  In  the  same  case,  and  all  such 
[  *  31  b.  ]    ^cafcs,  the  obligor  has  anv  time  during  his  life  to  (k>  it. 

■»  tiBK  c*  lawtcd  for  iJk  pertormiBre,  the  obCgor  ka»  tiaae  during  his  Ufe,  and  the  perfinw- 
be  hosteaed  br  re^scst. 


S^alM  vkcfl        Sowhen  theacttobedooebjthecoodition,istobedoDdbjtlie 
*^*the      ^^  ^^  ^^  laboor,  or  industry  of  a  stranger;  which  in  no  man- 
ner concerns  the  obligor,  obligee,  or  any  other  person,  and  no 


tL^Lfr^  ^  ^"°^  **  limited  when  it  shall  be  done,  it  is  soflScient  to  the  ob- 

f^^-rr  ^ri^  ^'v^^f  ^  ^^  *^  ^  done  in  hb  iife^time  who  ought  to  do  it.    As 

dmnxj  Ws  if  I  am  IxHrnd  to  you  upon  condition  that  J.  S.  shall  go  to  Rome, 

**Sf^*  or  Jerosalem,  &c.  or  that  such  a  student  in  divinity  in  the  Uni- 

M,Hiff  c«^  rer^ity  of  Cambridge  shall  preach  at  St.  Pool's  Croas,  or  soch 

ccrm  ibe  M-  a  student  of  the  law  in  the  Inner  Temple  shall  aigne  a  matter 

S^'^'iSSw*'  in  law  in  Westminster-hall;  in  these,  and  the  lute  (aises,  no 

p«rMn,«viM>  time  being  Jimited,  they  have  time  to  do  it  during  their  lives, 

ti»e  u  Ii»itc4  and  the  performance  thereof  cannot  pe  hastened  by  request 

fonme^H  is  '^^  ^7  these  difierences  and  reasons  you  will  better  understand 

f  ■finest,  if  your  books,  which  prima  Jade  seem  to  disagree,  viz.  S3  H.  & 

tbeact  udbae 

ifl  tke  KISMfaae  ofhhn  who  oafbt  to  do  it.  9  £.  4.  ?£.  b.  Hob.  51. 8  £.  4. 14.  a.  b.  Co. 

IaUP».  b,  109.  a.  9  Co.  79.  b.  1  Roll.  439.  5  Co.  tX  b.  S  BaUt.  SO.  Co.  Lit.t09.  a«  1  RoU.  Bep. 
139.  pi  5i.  Co.  Lit.  208.  b.  Moor  185.  Co.  lit.  SvlG.  b.  C«*  Lit.  S09,  •• 


3 1  b. — 38  a.  FiTz  willi am*s  case,  5 1 9 

48.  Hilary's  cas^  21  E.  4.  39.  42.  02  E.  4.  25.  Sir  James  Har- 
nngton's  case,  '9  E.  4.  22.  15  E.  4.  30.  Lit.  fol.  77-79.  9  IL  7. 
16.  3  Mar.  Dyer  139-  14  Eliz.  Andrew's  case,  and  18  Eliz.  354, 
44  E,  3.  9.  27  H.  8.  1. 


[See  the  difference  where  the  duty  is  payable  on  demand,  &c.  and  where  it  is  no  duty  till  de- 
mand, &c  6  Mod.  200.  227.  260.]     Note  to  former  Edition. 


FITZWILLI  AM'S   CASE. 


Trin  2  Jacobi. 


In  the  King's  Bench. 


Whikb  a  man  b  seised  of  lands  to  him  and  his  wife  for  life,  and  the  heirs,   Fitxwilliam 
males  of  his  body ;  a  recovery  in  which  he  alone  is  vouched,  bars  the  entail,  p,      ^' 
Where  there  is  a  power  of  revocation  by  any  deed  or  writing,  and  of  ap-  p^^t  YI.-52  a! 
pointing  new  uses  by  any  such  deed  or  writing;  the  revocation  and  ap- 
pointing new  uses  may  be  by  the  same  deed. 

*  If  a  man  bargains  and  sells  land  to  another,  and  his  heirs  by  deed  in- 
dented and  inroiled,  vrith  proviso  on  such  act  done,  that  the  bargfdn  and 
tale  shall  be  void ;  and  afterwards  the  bargainor  takes  wife,  and  then  the 
condition  is  broken,  and  before  entry  the  husband  dies,  the  wife  shall  not 
be  endowed.*    S.  C.    Moore,  681. 


In  trespass  for  breaking  his  close  called  Gamespark  in  Essex, 
by  John  Fitz- William,  against  William  Fitz- William,  Esq.  now 
Knight,  on  not  guilty  pleaded,  the  jurors  gave  a  special  verdict, 
whicn  was  of  great  prolixity.     In  which  case  these  points  were 
resolved:   1.  That  whereas  Sir  William  Fitz- William,  father  of 
the  plaintiff  and  def.  was   seised  of  the  manor  of  Gamespark 
amongst  others,  viz.  to  him,  and  Anne  his  wife,  and  to  the  heirs 
males  of  the  body  of  the  father ;  and  afterwards  the  father,  by 
deed  indented  and  inroiled,  bargained  and  sold  the  said  manor 
to  one  in  fee,  who  suffered  a  common  recovery^  in  which  Sir 
William  the  father  was  only  vouched,  and  ne  vouched  over  the 
common  vouchee :  Sir  William  the  father  and  Anne  having  is-  Co.  Lit.572.b« 
sue  the  defendant,  the  elder  son,  and  John,  the  plaintiff,  the  Althongb  the 
younger,  died.  It  was  adjudged,  that  although  Sir  William,  the  father  only  is 
father  was  only  vouched,'  and  not  Anne,  yet  the  estate-tail  was  J^e estateull 
barred  (a)  for  the  causes  and  reasons  alledged  in  Cuppledick's  b  barred. 


(a)  Vid.  note  (d)  to  Winchester* t  case,  3  Rep.  3.  a.  vol.  ii.  p.  6, 

Z  2 
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f  Roll.  395.       cafe,  PascJi.  44  Eliz.  the  Third  Part  of  my  Reports,  fol.  6.  2. 

where  the  said  recovery  was  to  divers  uses  declared  by  certain 
iiKleiitures,  viz.  to  the  use  of  Sir  William  the  father  for  life,  and 
afterwards  to  the  use  of  the  said  Anne  for  life,  and  six  months 
after  her  decease,  and  afterwards  to  the  use  of  William  Fitz« 
William  the  defendant  in  tail,  and  afterwards  to  the  use  of  the 
said  Anne  and  her  heirs  in  fee,  with  this  proviso  following; 
<^  Provided  always,  that  it  shall  be  lawful  to  and  for  the  said 
<<  Sir  William  and  Dame  Anne,  at  any  time  or  times  hereafter, 
<*  and  from  time  to  time,  during  their  joint  natural  lives,  at  their 
<<  free  will  and  pleasure,  by  any  their  deed  or  writing  by  the  said 
«Sir  William  and  Dame  Anne,  sealed  and  published  in  the  pre- 
<*  scnce  of  three  credible  witnesses  at  the  least,  to  alter,  change, 
[     32  b.  ]    (( determine,  revoke  or  make  •void,  all,  or  any  of  the  use  or  uses, 
Sd  lues  ami     **  estate  or  estates,  in  these  presents  before  declared  or  mention- 
declaring  new,  ^^ed,  or  linf^ited  of  the  same  premises,  or  any  part  of  them  ;  and 
see  Lucas  Rep.  «  ^jjat  at  all  times,  from  and  after  such  time  as  the  said  Sir  Wil- 
s  Saik.*59o.'       ^^  \\^Tn  and  Dame  Anne  shall  by  any  such  deed  or  writing  so  ex- 
675,  &c.  3         <<  press  and  declare  their  pleasure  and  mind  to  be  to  alter,  &c. 
P^V  S*'  *^'  "  ^^^  then,  and  from  thenceforth,  such  of  the  said  estate  and 
104. 1  Mod.      *^  estates,  use  and  uses  herein  declared,  as  shall  be  so  declared 
iiS.  153.  <*  to  be  altered,  &c.  shall  cease,  determine,  and  be  Void.     And 

<<  that  then,  and  from  thenceforth,  the  said  recovery  and  recove- 
^  ries  shall  be,  and  all  and  every  person  and  persons,  8cc.  shall 
^*  thereof  stand  and  be  seised  to  the  use  of  such  and  those  per- 
^  son  or  persons,  and  to  and  for  such  and  those  use  and  uses,  and 
^  in  such  manner  and  form,  as  by  such  deed  or  writing,  &&  as 
<<  is  aforesaid,  shall  be  declared  or  limited  only,  and  not  to  any 
*^  other  person  or  persons,  use  and  uses."     And  afterwards  the 
said  Sir  William  and  Dame  Anne  by  their  writing  indented,  by 
them  sealed,  subscribed,  and  published  in  the  presence  of  three 
credible  witnesses,  reciting  the  said  indenture,  the  uses,  and  the 
said  power,  did  revoke  the  said  use  and  estate  in  tail,  limited  to 
William  Fitz- William  now  defendant,  and  the  remainder  li- 
mited to  Dame  Anne  in  fee,  saving  the  use  and  estate  limited  to 
himself  for  his  life,  the  remainder  to  the  wife  for  life ;  and  by 
•the  same  writing  declared,  that  the  said  recovery  should  be  to 
the  use  of  the  said  Sir  William  Fitz- William  for  life^  the  re- 
mainder to  the  Lady  Anne  for  her  life,  and  six  months  after,  and 
afterwards  to  the  use  of  John  Fitz- William,  the  plaintiff  in  tail, 
and  afterwards  to  the  use  of  Sir  William  Fitz- William,  the  &- 
ther,  in  fee,  with  the  like  power  of  revocation,  as  before ;  and 
afterwards  Sir  William  the  father  and  Anne  died ;  and  whether 
the  revocation,  and  new  declaration,  and  limitation  of  the  said 
new  uses  were  good  tgid  effectual  in  law,  was  the  question;  and 
it  was  strongly  urged,  that  the  new  declaration  of  uses  was  not 
sufficient  in  law,  for  two  reasons.     1.  Because  the  revocation 
and  limitation  (as  this  proviso  is  penned)  cannot  be  in  one  and 
the  same  deed ;  for  in  that  three  times  are  to  be  observed,  tem^ 
pus  revocandif  tempus  cessandi  veteres  tisusy  et  tetnpus  declarandi 
novos  usus.    The  act  of  revocation  ought  to  be  by  writing,  seal- 
ed and  published  in  the  presence  of  three  witnesses;  and  then, 
comes  the  second  time,  viz.  <^  And  that  at  all  times  from  and  after 
^^  such  time  as  Sir  William  and  Anne  by  any  such  writing  8oez« 
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*^  press  and  declare,  &c/'     So  that  there  is  a  distinction  of  times, 
viz.  ^<  from  and  after  such  time,  &c."  the  former  uses  shall 
cease ;  and  after  they  are  ceased,  then  follows  the  third  time, 
^^and  that  then,  and  from  thenceforth,"  viz.  after  the  time  of 
the  cesser,  the  said  recovery  shall  be,  &c.  to  such  uses  **  as  by 
*'  any  such  deed  or  writing,  &c  shall  be  declared  and  limited/' 
In  which  case  (by  such  deed)  which  is  as  much  as  to  say  per 
^hujusmodiy  or  consimile  scripf  it  ought  to  be  like  in  all  circum-    [  *  SS  a.  } 
stances  as  to  be  their  joint  writing,  to  be  sealed  and  published 
as  the  other;  but  cannot  be  in  the  same  deed ;  for  the  first  deed 
is  finished  when  it  is  sealed  and  published,  and  after  that,  nothing 
can  be  added  to  it ;  for  that  by  the  publishing  is  completed, 
and  its  time  past :  then  after  tliat  time,  the  time  of  the  cesser 
ought  to  pass,  and  then  comes  the  time  to  declare  new  uses,  so 
that  it  is  not  possible  that  the  declaration  of  the  new  uses  can 
be  in  the  deed  of  the  revocation,  but  it  ought  to  be  in  another 
deed :  and  it  is  much  inforced  by  this  word  (shall  be)  which  is 
the  future  tense;  and  thereby  it  appears,  that  the  revocation 
ought  to  be  past  before  the  new  declaration  shall  be  made ;  for  the 
words  are  <*  shall  be  declared  or  limited."     And  it  was  said,  that 
these  and  the  like  powers  by  which  the  estate  or  interest  of 
strangers  shall  be  changed  or  charged,  shall  be  taken  strictly,  9  Co.  los.  b. 
because  they  extend  to  the  defeating  or  change  of  the  estate  of  a  3d 
person,  and  as  to  that  a  judgment  was  cited,  Trin.  30  £1.  in  reple- 
vin between  fLeaper,  plaintiff  and  Rich.  Wroth,  defendant  where  ^'P^'-  p 
the  case  was ;  H.  Earl  {a)  of  Sussex  conveyed  the  manor  of  Burn-  cro^EUi/s/ 
ham  in  Essex  to  the  use  of  himself  for  life,  and  afterwards  to  the  Ageneralpow- 
use  of  the  Countess  of  Sussex  for  life,  with  divers  remainders  over,  cr  to  lease  for 
with  proviso,  that  it  should  be  lawful  for  the  Earl  to  make  leases  berofyean 
for  21  years,  rendering,  &c.     And  afterwards  the  Earl,  viz.  3  without  ez< 
April  &c.  made  a  lease  of  the  said  manor  for  21  years,  to  begin  Pjesjingthat 
at  the  feast  of  St.  Michael  the  Archangel  then  following,  and  al-  shall  be  in  pos- 
though  the  power  was  general  to  make  leases  for  21  years,  without  session,  and 
being  restrained  to  make  them  in  possession  or  any  number  of  Sonlaortiorizes 
them,  but  indefinite  to  make  leases  for  21  years,  yet  it  was  ad-  leases  in  pos- 
judged  that  the  said  lease  was  void  for  two  reasons.     1.  If  by  session  only, 
the  said  power  he  might  make  any  {b)  fiiture  lease,  or  lease  in  versiorl  or\n 
reversion,  then  he  might  make  a  lease  for  21  years  in  possession,  fatoro. 
and  afterwards  infinite  leases  for  21  years  in  reversion,  which         _. 
would  be  contrary  to  the  meaning  of  the  parties,  and  then  the  (a*^Roih26i.* 
expressing  of  one  and  twenty  years  was  in*  vain,  and  by  such  iBrovml.149. 
construction  the  text  and  letter  of  the  proviso  would  be  idle  and  Jif  ^  lao^iL 
vain.     The  second  reason  was,  because  forasmuch  as  this  pro-  4  i^q.  55, 
viso  gave  power  to  charge  the  estate  of  three  persons  with  terms  Yelv.  f «f .  f 
of  one  and  twenty  years,  such  proviso  should  be  taken  strict,  m^V494*199* 
and  should  not  be  extended  beyond  the  letter  and  meaning  of  cro.  Jac'sia,* 
the  parties.     And  if  I  am  bound  or  contract  with  you  to  make  ^i^*  Poph.  9. 
a  lease  to  you  for  one  and  twenty  years  indefinitely,  the  lease  ^^*  f69.'o. 
ought  to  be  made  to  begin  presently,  and  not  in  {c\  fuiuro.    2.  Bridgm.  95. 
It  was  objected  that  although  ex  indidgentid  legisj  tne  law  in  di-  W  ^L*  ^^'  ^* 
vers  cases  will  in  construction  consider  two  distinct  times  in  one  1  bVowiiL  148* 
instant  (which  in  truth  is  not  any  time)  yet  no  case  can  be  put,  149.  Poph.  9. ' 
that  by  any  construction  three  times  may  be  admitted  in  one  in-  V^^^'^^^* 

S46.  Sagden  on  Powers,  582.  (c)  f  Roll.  Rep.  40t. 
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[  *  S3  b.  ]  stant :  and  therefore  it  was  said,  that  this  ^case  di£fereth  from 
9  Co.  174.        Di<^es'&  case,  published  by  me  in  the  First  Part  of  my  Reports, 

f.  1 74.  for  there  were  but  two  times  which  well  stooa  with  die 
leamin<T  of  instants,  and  with  the  case  of  the  fine  there  put. 
If  there  be  ^"*  P"^  *^®  ^^^  there  are  three  conusors  of  a  fine,  and  that  tiie 
tiirec  connfors  conusee  renders  to  one  of  the  conusors  for  life,  or  years,  a  rent, 
of  a  fine,  and  gnj  grants  the  reversion  to  another  of  the  conusors  for  life,  or 
renHcr»°t*o  oie  J^ars,  rendering  rent,  and  by  the  same  fine  grants  a  reversion 
of  the  roDosors  in  fee,  or  in  tail,  to  the  third  conusor,  it  was  said  that  such  fine 
forlifeyor  «hould  not  bereccived  (b\  because  that  an  instant  cannot  be  of 
and^'ranbTthc  Mo^e  than  two  times,  fi.  It  was  said  that  in  Dieges's  case  the 
revereiun  to  uses  were  raised  by  covenant  out  of  the  estate  of  the  covenantor, 
another  of  the   ^hich  may  be  more  easily  determined  airain  in  his  possession, 

conusors  for       ^,  ,     -^  .      /  -  o         ,  ,  .'V    ^t  : 

life,  or  ycara  ^"^n  when  uses  are  raised  out  of  a  recoverj',  by  which  there  is 
rendering  a  transmutation  of  possession,  and  all  the  estate  divested  out  of 
It'^^Ll^'^JZ    him  who  limits  and  declares  the  uses. 

the  same  one, 

grants  a  reversion  in  fee,  or  in  tail  to  the  third  conusor,  snch  fine  shall  not  be  received. 

The  ancient  gut  it  was  answered  and  resolved  by  the  whole  court,  that  the 

vot*edr^andThe  ^^ci^i^^  "ses  in  the  case  at  bar  were  revoked,  and  the  new  uses  well 
new  use«  iveil  declared  in  the  (a)  same  deed  :  for  first  in  judgment  of  law  there 
declared  in       were  not  in  this  case  but  two  times  concurrent  in  one  instant,  vii. 

the  time  of  the  ceasing  of  the  former  uses,  and  the  declaration  of 
(a)  Moor  682.    ^'^^  ^^^  9  ^^^  although  the  revocation  and  iheceasing  of  the  former 
Hob.  313. 1  Co.  uses  are  dihtinguished  in  words ;  yet  in  truth  they  are  one :  forthe 
144!  *  s^lPb     "^^  which  is  revoked  ceases,  and  the  use  which  ceases  is  revoked. 
510.  iSid.34S.  2-  It  was  resolved,  that  although  no  use  ceases  till  the  writii^of 
Winch.  85.  Co.  revocation  is  sealed,  and  published,  and  after  the  sealing  and 
Vnolli^.       publication  tl^reof  nothing  can  be  added  to  it,  yet  it  well  stands 
Hob.  313.  *       with  the  words  of  the  proviso,  and  the  intention  of  the  parties 
Siigden  on        that  the  new  declaration  may  be  in  the  same  deed;  for  both  be- 
owers,  S05.     j^^g  (.Qjjtaincd  in  one  and  tlie  same  writing,  first  its  operadon 
shall  be  to  make  a  destruction  of  the  former,  and  eo  insiante  a 
creation  of  the  new  uses :  and  this  word  (such)  more  properly 
extends  to  the  same  writing  in  which  the  revocation  is,  than  to 
another ;  for  (by  such  writing)  is  as  much  as  to  say,  per  idem  vd 
hujusmodi  scriptum  ;  and  so  it  shall  be  taken  in  this  case.     And 
this  word  (shall  he)  shall  be  said  future  in  respect  of  the  inden- 
ture, and  in  judgment  of  law  subsequent  also  to  the  revocation, 
and  although  these  clauses  are  contradictory,  and  ex  diamehro 
pugfiantf  for  the  one  destroys  and  the  other  creates,  yet  the  con- 
struction  of  the  law  (which  delights  in  making  reconcilement) 
kliT'csprfority  ^^^^'^  *  S^^^  accord  betwixt  them.     For  to  the  intent  that  the 
to  thcdause  of  i^^w  uses  shall  be  created,  the  law  adjudges  that  the  clause  of 
destruction.       destruction  shall  have  the  (i)  priority,  although  both  be  con- 
l^niTb.^^***  tained  in  one  and  the  same  deed,  and  take  eflFect  by  one  and  the 

same  delivery  (c).     And  as  to  the  difference  as  to  ceasing  of  the 

■■■■■-  --         -  -  ■  a  •     •m 

(fi)  Mr.  Preston  observes,  in  his  edition  of  "  -and  release  iii  the  same  deed  was  a  good 

the  Touchstone,  -p.  1 7.  that  the  olijections  **  convcvance,   for  priority  should   be  sup- 

a^inst  this  concord  are  not  obvious  nor  easily  *<  posed?'   And  vid.  Co.  Litt.  999.  a.,  a  case 

dttcovemble.  in  which  priority  of  time  in  aninataDt  is^ 

(c)  This  is  not  the  only  instance  in  v<hich  lowed  for  the  sake  of  saving  the  remaioder  in 

the  law  adjudges 'priority.   In  Jiarker  v.  Kccte^  fee  of  a  rent  from  the  effect  of  a  sui^ensioD  of 

1  Frccra.  251,  North,  C.  J.,  said,  "He  had  the  particnlar  estate;  arrd  vfd.Yin.Abw Time, 

/<  known  itJM||d  Kveral  times,  that  a  lease  A.  3,    Collingtvoody.  Pace,  O.  Bridgm.  455. 
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estate  moved  in  Digges's  case  (where  the  use  was  raised  by  co- 
venant) and  this  case  where  the  use  was  declared  upon  a  reco- 
very, it  was  *re8olved  that  it  was  all  one,  when  he  who  makes  [  *  34?  a.  ] 
the  revocation  is  seised  or  possessed  of  the  land  for  the  reason . 
and  cau  e  given  in  Digges's  case ;  for  it  was  agreed  in  that  case, 
that  the'  best  construction  of  the  statute  of  27  H.  8.  of  Uses,  is 
to  make  them  subject  to  the  rules  of  the  common  law  which  are 
certain  and  well  known  to  the  professors  of  the  law,  and  not'  to 
make  them  so  extravagant  that  none  shall  know  any  rule  to  de- 
cide the  questions  which  arise  upon  them,  which  will  produce 
uncertainty,  the  cause  of  infinite  troubles,  controversies  and 
suits,  which  agrees  with  the  resolutions  in  {a)  Dillon  and  Frein's  /gNCcLit  «3.a. 
case,  in  the  First  Part  of  my  Reports,  fol.  137.  b.  and  in  But- 
ler and  Baker's  case  in  the  Third  Part  of  my  Reports,  fol.  25. 
and  in  Cholmele/s  case  in  the  Second  Part,  fol.  50.  where  it  is 
resolved,  that  although  uses  at  the  common  law  might  have 
ceased  without  claim,  yet  now  the  use  is  transferred  to  the  pos-  i,*\^8?a.2lco. 
session  ;   for  the  pleading  is,  vigore  statuti^  SfC.  de  usibusin  possess.  53.  b.  54.  a.  Co*. 
transferendis.      So  that  now  after  the  statute,  to  such  (6)  quali«  ^t.  23.  a. 
ties  to  which  estates  at  the  common  law  are  subject,  to  such 
qualities,  uses  after  they  are  transferred  into  possession  are  sub- 
ject :  for  the  use  is  transferred  and  incorporate  in  the  possession, 
which  agrees  with  the  resolution  in  this  case.     And  on  the  same  if  a  man  bar. 
reason  it  has  been  adjudged,  that  if  a  man  bargains,  and  sells  his  pi°»  a*"*  8«ll» 
lands  to  another  and  his  heirs,  by  deed  indented  and  inrolled,  o^UcrandhU 
with  proviso,  that  if  such  act  is  done,  that  the  bargain  and  sale  heirs,  by  deed 
shall  be  void ;  and  afterwards  the  bargainor  takes  a  wife,  and  indented  and 
afterwards  the  proviso  is  broken,  before  entry  the  husband  dies,  proviso  on 
and  it  was  adjudged  that  the  wife  should  not  be  endowed  ;  for  such  act  done, 
although  the  estate  of  the  bargainee  vests  by  the  statute  of  27  **^^^  the  bar- 
H.  8.  by  execution  of  the  estate  of  the  land  to  the  use  raised  by  ^bail  be  void ; 
the  bargain  and  sale;  yet  forasmuch  as  Uie  husband  did  not  re-  and  after- 
enter,  he  had  not  anv  estate  in  the  land,  whereof  the  wife  mic^ht  !l^lll*!it  *'*'' 

..j^-"  '  o        gainor  takes 

be  endowed.     Nota.  wife,  and  then 

the  condition 
if  broken,  and  before  entry  the  husband  dies,  the  wife  shall  not  be  endowed.  7  Co.  9  a. 


t"       I 


THE  BISHOP  OF  BATH'S  CASE. 


Trin.  3  Jac.  !• 


In  the  Common  Pleas. 


A  LEASE  was  made  to  A.  and  B.  for  60  years,  with  a  clause  of  re-entry  imme-  Bbllamy 
diately  after  the  deaths  of  A.  and  B.  and  of  the  longer  Uyer  of  them  within  ^^^^^  ^' 
the  term.   After  the  death  of  A.  within  the  term  another  lease  of  the  same  PartVl.-34t. 
lands  w&s  made  *to  C.  habendum  ei  oeeupandum,  when  the  fonner  lease 
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shall  determine,  after,  or  by  the  death,  surrender  or  forfeiture,  of  the  said  B. 
Held,  the  second  lease  shall  commence  either  after  the  re-entry  by  force 
of  the  provitOy  if  any  be,  and  if  none,  then  after  the  detarmination  and  end 
of  the  first  term  by  any  of  the  other  means. 

That  ereiy  lease  for  years  should  have  a  certain  beginning,  is  to  be  intended 
when  it  is  to  take  efiect  in  interest  or  possession. 

That  the  continuance  of  a  lease  for  years  ought  to  be  certain,  is  to  be  in- 
tended either  when  the  term  is  certain  by  express  numbering  of  years,  or 
by  reference  to  certainty,  or  by  reducing  it  to  certainty  by  matter  ex  pott 
factOf  or  by  construction  of  law  by  express  limitation. 
When  a  lease  for  years  shall  be  made  good  by  reference,  the  reference 
ought  to  be  to  a  thing  which  has  express  certainty  at  the  time  of  the  lease 
made,  and  not  to  a  posaible  or  casual  certainty. 

A  demise  for  the  term  of  one  year,  and  so  from  one  year  for  a  year,  as 
long  as  both  parties  shall  please,  is  but  a  lease  for  three  years  at  moat. 
If  a  lease  be  made  for  years,  it  is  a  good  lease  for  two  years. 
A  void  limitation  of  the  commencement  of  a  lease  for  years,  and  no  limita> 
tion,  is  all  one. 

In  construction  of  law  on  the  commencement  of  leases,  the  consftroctioB 
shall  be  the  strongest  against  the  lessor,  and  most  benefidally  for  the  lessee. 
If  a  man  makes  a  lease  for  years,  to  commence  after  the  surrender,  foifti- 
ture,  determination,  or  end,  of  a  former  lease,  the  lessee  shall  not  hafe 
election,  but  whichever  event  shall  first  happen,  on  the  happenii^  of  it 
the  second  lease,  which  before  consisted  in  inierette  termini^  ahali  begin  in 
possession.  S.  C.    Cro.  Jac.  71  • 


In  replevin  between  Bellamy,  plaintiff,  and  Fish,  defendant^  Fisli 
made  conusance  as  Bailiff  to  William  Lord  H.  for  damage* 
feasant;  the  plaintiff  said,  that  before  the  lord  W.  H.  had  any 
thing,  the  Bishop  of  Bath  and  Wells  was  seised  of  the  manor 
of  Blackford,  whereof,  &c.  in  his  demesne  as  of  fee  in  the  ririit 
of  his  bishoprick;  and  afterwards  the  last  of  September,  18 IL 
8.  by  writing  made  a  lease  to  Elizabeth  Ck>sin,  widow,  and 
Robert  Cosin  her  son,  of  the  said  manor  for  60  years,  a  die 
confectionis  ejusdem  scripti^  absque  impetitione  vastly  with  reser- 
vation of  rent :  and  fbrther  pravisum  fuit  per  idem  scriphmf 
quod  sipreed^  Eliz.  ^  Robert,  infra  dicf  termin*  60  annor'  Mernd 
quod  tunc  statim  4*  immediate  post  decessum  eortmdem  E.  S^  R,Sf 
eor'  alter ius  diutius  viven,  bene  liceat  prcefato  episcopo  4*  succei* 
soribus  suis  in  manetium  pned^  cumpertinen*  reintrare.  The  said 
EUzabeth  died,  and  Robert  survived  her ;  the  Bishop  died,  and 
another  is  elected  and  consecrated.  Sec  who,  the  last  of  August, 
S2  H.  8.  by  writing  demised  the  said  manor  to  one  Clark, 
habend*  4^  occupand^  manerium  prced!  eidem  Clark  executoribus  If 
assignatis  suisj  cum  post  sive  per  mortem  swsum  reddit^  velfoi^isfactur 
ramprced^  Robert  Cosin  acciderit  vacare^  for  threescore  years,  with 
O),  Lit.  300  b.  confirmation  of  the  Dean  and  Chapter.     And  afterwards  the 

Bishop  granted  the  reversion  of  the  said  manor  to  the  said  Lord 
W*  Hm  and  the  tenant  attorned,  and  afterwards  Robert  Costs, 
within  the  said  first  threescore  years  died,  and  the  second  lessee 
died,  and  the  interest  of  the  second  lessee  came  to  the  plaintifl^ 
and  the  defendant  demurred  on  the  bar  to  the  avowiy*    The 
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questions  in  this  case  were  two.     1«  Whether  the  second  lease 
should  ever  commence?    2.  Admittiuj^  it  should  commence, 
when  it  should  commence.     As  to  the  nrst  it  was  objected,  in- 
asmuch as  the  second  lease  is  ^limited  to  commence  on  one  of  r  •  35  o  i 
three  accidents,  that  is  to  say,  when  the  former  lease  shall  deter-  '^ 

mine  by  death  (a),  or  surrender,  or  forfeiture  ;  if  none  of  these  /^\q^  j,   ^j 
accidents  happen,  that  the  second  lease  which  is  to  commence  f  RolLRepe 
on  one  of  them  should  never  commence.     For  it  was  said,  sup-  3^7.  Gbdb. 
pose  the  lessees  had  survived  the  first  term  without  any  surrender  ^^^' 
or  forfeiture,  the  second  term  should  never  commence,  for  the 
term  ought  to  commence  at  the  time  that  the  lessor  himself  limits 
it,  and  at  no  other  time ;  and  if  the  comipencement  be  uncer- 
tain, or  on  an  accident  which  never  happens,  or  on  a  contin- 
gent, or  a  condition  impossible,  the  lease  is  void:  for  every 
kase  for  years  ought  to  have  (b)  a  certain  beginning,  continu-  (h)  Co.  Lit.  45 
ance  and  end.     Vide  Sa/s  case,  PL  Com.  270.  14  R  8.  10.  b.  ^'f,^^^\^' 
21  H.  7.  38.  b.  2  Mar.  Br.  leases  67-  2.     It  was  objected,  that  *•  ^'*«'^«- 
if  the  second  lease  should  commence  at  all,  it  should  commence 
by  the  (c)  death  of  the  lessees,  for  this  accident  happened,  and  (c)Cr.  Jacn. 
not  the  other  two,  and  by  their  deaths  it  should  not  commence^ 
for  by  the  death  (as  this  case  is)  it  could  not  commence  in  pos- 
session ;  for  the  said  proviso  in  the  first  lease  doth  not  make  the 
lease  void  on  the  death  of  the  lessees,  but  gives  re-entry  tb  the 
lessor  and  his  successors.     So  that  tift  re-entry  (notwithstanding 
the  death  of  the  lessees)  the  lease  continues.     And  therefore, 
forasmuch  as  the  second  lease  is  to  commence  after  the  avoidance 
of  the  first  lease  by  the  death  of  the  lessees,  for  this  cause, 
either  it  shall  never  commence,  or  the  term  of  the  second  lease 
shall  commence  from  the  time  of  the  death  of  the  survivor  of 
the  lessees.    As  to  the  first,  it  was  answered  and  resolved,  that  That  every 
it  is  true,  that  every  lease  for  years  ought  to  have  (^0  &  certain  lease  for 
banning,  but  that  is  to  be  intended  wnen  it  is  to  take  e£Pect  in  ?!t?  *'!®''l!?.« 

.  ^  o'  .11  .11  nave  a  certain 

interest  or  possession,  then  the  commencement  ought  to  be  cer-  beginning,  it 
tain ;  for  ajease  for  years  may  be  made  on  a  condition  or  con*  to1b»e  intended 
tingent  pre<red6nt;  as  if  I  {e)  grant  to  you,  that  if  you  pay  me  ukeeffectin 
twenty  pounds  at  Michaelmas  next  following,  that  you  shall  interest  or  pos- 
have  my  manor  of  D.  for  one  and  twenty  years ;  now  it  is  un-  »e88ion.   That 
certain  whether  it  will  commence  or  not,  and  iq  the  mean  time  ance^f  a^ease 
till  the  payment  of  the  money,  it  is  not  any  lease,  but  it  is  suffi-  for  vears 
cient  that  the  commencement  be  certain  when  it  is  to  take  effect  ®^^  ^^-^ 
in  interest  or  possession.     So  it  is  true,  that  the  continuance  of  ^^  intended 
it  ought  to  be  certain ;  but  that  is  to  be  intended  either  when  either  when 
the  term  is  made  certain  by  express  numbering  of  years,  or  by  the  term  iicer- 
reference  to  a  certainty,  or  by  reducing  it  to  a  certainty  by  mat-  numbering  of 
ter  ex  postfactoy  or  by  construction  in  law,  by  express  limitation,  years,  or  by 
As  first,  if  a  lease  be  made  for  twenty-one  years,  or  any  •other   [  *  35  b.  ] 
certain  term,  8cc.  it  is  good  for  the  certain  enumeration  at  the  J^Jj^f^®  J^ 
first     2.  By  reference  to  certainty ;  as  if  one  lease  the  manor  of  by  reducing  it 
D.  to  I.  S.  for  [/)  as  many  years  as  I.  has  in  the  manor  of  S.  and  to  certainty  by 
he  has  a  term  fbr  ten  years,  L  S.  shaU  have  the  like  term.    So  uS^^^^^^ 
if  a  lease  be  made  to  another  during  the  (g)  minority  of  I.  O.  constmctionof 
and  he  is  of  the  age  of  ten  years,  now  this  is  a  good  lease  for  law  bv  express 

(rf)  Co.  Lit 
45.  b.  1  RoU.  848,  849.  («)  1  BoU.  849.  Co.  Lit.  45.  b.  PI.  Com.  f72.  a.  Carter  148.  (/}  ^«oU. 
849.  Co.  Lit.  45  b.  S  RoU.  Rep.  40)1. 1  Bulst  il9.  (g)  PI.  Com.  S73.  a.  9.  Rep.  19  b. 
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^Vi  Roll.  845.  eleven  yean,  if  I.  G.  shall  so  long  lire.   But  if  the  wife  of  L  be 

b  Co^  Litf4?.  P^^  ^^^  child  with  a  son,  and  a  lease  be  made  until  die  issue 

ais.  N.6.  tn  verUre  sa  mere  shall  ooine  to  full  age,, this  is  not  a  lease  for 

462, 468.  years ;  fi>r  at  the  time  when  the  lease  is  to  take  efiect,  it  is  un-> 

certain  when  the  son  will  be  born,  and  by  consequence  the 

When  a  lease  commencement,  continuance,  and  end  thereof  is  uncertain.  And 

^r  years  sh^  when  a  lease  for  years  shall  be  made  good  by  reference,  the  re- 

by  ™  ference  fei^nce  ought  to  be  to  a  thing  which  has  express  certainty  at  the 

the  reference  time  of  the  lease  made,  and  not  to  a  possible  or  casual  certMo* 

onght  to  be  to  ^y^     ^jj^j  therefiMTe  if  («)  I  have  a  rent  of  twenty  shillings  per 

has  ^^ress^  ^f^if^i^n  in  fee  issuing  out  of  Blaek  Acre,  payable  yearly  at  the 

certainty  at  feast  of  Easter,  and  I  grant  the  same  rent  to  you  till  you  shall 

lewe  nf  d^^**^  have  received  of  the  same  rent  one  and  twenty  pounds ;  in  this 

and  not  to  a  ^se  you  shall  have  this  rent  for  21  years,  for  it  has  reference  to 

possible  or  an  express  certainty,  viz.  to  a  yeariy  rent  which  is  twenty  sbil- 

^^^^^'^  lings  ^^  annum  in  certain.     But  if  a  man  {b)  leases  lands  of  the 

'valge  of  20s.  per  annum  till  one  and  twenty  pounds  be  levied  ct 

(J)  J,^°^''  ®^*  the  issues  and  profits,  it  is  but  a  lease  at  will  without  livery ;  for 

s Balst.dCK)!'  ^  ^*  °^^  certain  that  the  land  shell  be  every  year  of  one  annual 

3  Leon.  157.*  Value.     And  so  it  was  resolved,  Pasck.  M  EL  per  tciam  curiam^ 

(c)  1  Roll.  849.  ^  Communi  Banco,  2.  When  a  lease  sbidl  be  made  good  by 
Plowd.  i3.'a.*  xii&tter  ex  past  Jacto.  It  was  resolved,  if  a  ma  n  ma  Wf  cease 
S7t.  b.Cr.Eiiz.  fix>m  the  feast  of  St.  Michael,  for  as  many  years  as  L  S.  «baU  (c) 
i^Co^i55 b'^^*  name,  in  this  case  if  I.  S.  name  a  certain  term  (in  the  Ufie  rf 

(d)  1  Roll.  851.  ^^  lessor)  it  is  a  good  lease  by  matter  ex  post  facto.  So  it  is  of 
14  H.  10.  b.  all  leases  which  are  to  commence  on  a  condition  precedent.  And 
Pahn.205.  ^  ^  Potkin's  case  in  {d)  14  H.  8.  10.  b.  which  was  cited  by 

the  counsel  on  both  sides  in  this  case,  where  the  case  was,  that 
Potkin,  10  H.  7«  -demised  a  wood  to  the  defendant  to  com- 
A  demise  for  ™®^^  ^^  ^^^  ^^^^^  ^^  ^^*  Michael  ncKt  following,  pro  term,  unim 
the  tenn  of  one  omU  {e)  ^  sk  de  una  anno  in  annum,  fuamdiu  ambabus  partSm 
\ear,  and  so  placuerit,  and  there  two  Justices  against  two  (a).  It  is  now  re- 
ftra yea/lu  "^l^®^*  P^ totom  curiam,  that  in  such  case  after  three  years ai 
long  as  berth  .  mawimum,  it  was  but  a  lease  at  will,  because  beyond  that,  the 
parties  shall  term  has  not  any  certain  continuance  or  determination ;  and  oa 
aime  for  °  ^^^  matter  is  no  other,  than  if  one  demises  lands  for  such  term 
three  yean  at  as  {/)  both  parties  shall  please,  this  is  but  a  lease  at  will,  be- 
most  cause  the  term  is  altogether  uncertain.  But  if  a  man  leases  bis 
[  *  S6  a  ]  land  for  years,  H  is  a  good  lease  ^for  two  years,  because  it  shall 
^^  d!!f^*^^^  be  taken  good  for  such  a  number  with  which  at  least  tihe  plursl 
itUagoodT'"'  number  will  be  satisfied,  and  that  is  with  two  years.  It  wss 
lease  for  two  also  resolved,  that  it  is  usual  when  the  (g)  K.'s  leaae  is  doubt- 
years.  fp[^  whether  it  be  good  or  not,  and  another  is  to  take  a  lease  of 

the  same  lands,  he  will  make  iiis  Habendum  to  coinmeDce  (if 
ser!  1  BiiUU'f '  ^^y  f^i^^^  \eBise  be)  &c.  after  the  end  or  determination  of  the 
i9o!  s.  Bnlatr.  former  lease ;  and  if  there  be  no  lease,  then  from  such  a  ksA 
i58.Co.Lit.45.  for  a  certain  number  of  years,  and  (God  foi'bid)  but  that  these 
Noyus.L^.  ^®&s^  sbftU  be  good  and  effectual ;  for  in  the  judgment-of  law  it 

«14.  Salk.  413*,  ^ 

414.(/)1  RoU.  851.  Bro.  Leases,  LS.  Aac.  Ah.  I««seB,L.3.(|r)4Co.85.b.aaKl.a.^^k>fiCo. 

166.  b.  6  Co.  55, 56.  Plowd.  19t.  a. 

(a)  Ks  to  the  duraUon  of  such  a  lease,  v.  Evant^  l  Wils.  262.  S.  C.  '  Aabler,  529. 

Tid.  Denn  v.  Cartwrighi,  4  East,  33.    Sirch  y.  Anon.  12  Mod.  610.    GctUMke  ▼.  Mevm, 

IVrig^,  ]  T.  R.  980.  Dpd  v.  Monger^  6  Mod.  1  Mod.  9 
815.    Agard  v.  JTiitg,  Gro.  Eliz.  775.    Harrk 
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bas  a  commencement  sufficiently  certain ;  for  in  the  eye  of  the 
law  the  former  demise  is  either  good  or  void,  and  therefore  in 
the  King's  case,  which  is  stronger  than  the  case  of  a  common 
person,   such   lease  has   by  construction  of  law  a  commence-  .  v  ^  «    ,  -e 
ment  certain  enough.     So  if  A.  (a)  reciting  that  B.  has  a  lease  p^.  143.  2°ro1I.' 
for  years,  demises  the  land  to  C.  for  years,  to  commence  after  59.55.pl.5.68«. 
the  end  or  determination  of  the  former  lease,  and  in  truth  there  ^*  ^'  ^*  ^^^* 
is  not  any  former  lease,  the  lease  to  C.  shall  commence  presently ;  A  void  limita- 
for  in  judirment  of  law,  a  void  limitation  of  a  commencement,  *><"*  ^^^ 

I  ^    !•   ^4.  ^'         •      11  commence- 

and  no  limitaUon,  is  all  one,  meat  of  a  lease 

for  yean,  and  do  limitation,  is  all  ooe. 

As  to  the  second  objection,  it  was  resolved,  that  in  construe-  In  construc- 
tion of  law  on  the  commencement  of  leases,  the  strongest  shall  JjJ*",.®^^^  *" 
be  taken  against  the  lessor,  and  most  beneficially  for  the  les-  m'encemeat  of 
seef .     And  in   this  case  it  is  true,  that  the  first  lease  cannot  leases,  the 
determine  by  the  death  of  the  lessees,  because  on  their   (i)  ^JJ^t^^yJJ^ 
deaths  a  re-entry  is  given ;  so  that  till  re-entry  the  lease  can-  strongest 
not  determine   by  their  deaths;  and  forasmuch   as  there  was  against  the 
not  any  re-entry  in  truth,    the  first  lease  determined  by  ef-  most'iene- 
fluxion  of  time,  and  not  by  (c)  death,  sur^render,  or  forfeiture,  ficially  for  the 
But  the  words  of  the  Habendum  of  the  second  lease,  are  not  jjMce. 
only  cum permoKteniy  8fc*  vacari  corUigerit,  sed  cumpostf  siveper  ^^  \^^  ^^j  * 
mortemy  Sfc.  vacari  contigerit ;  and  although  the  first  lease  doth  153, 154, 155, 
not  become  void  per  mortemy  yet  certain  it  is  that  it  becomes  Jf^^^g*  ^* 
void  (viz.  by  e£9uxion  of  time)  post  mortem  of  the  lessees;  for-  Hob.  73.' us' 
asmuch  as  both  died  before  the  determination  of  the  lease,  and  129.  Co.  Lit 
as  has  been  said,   the  strongest  construction  shall  be  taken  ^'^'^^**^^*^ 
against  the  lessor,  and  the  most  beneficial  for  the  lessee,  and  115.  p|.  70/1  ' 
tliai  is,  that  Jihe  second  lease  shall  commence  either  after  the  Roll.  849. 
ro-entry  by  force  of  the  proviso,  if  any  be,    and  if  there  be  JhIIs*'^'*^' 
uone^  then  after  the  determination  and  end  of  the  first  term.  Br.  Leases  6S. 

t3.B.AcP.304. 
(6)  Car.  Jac.71.  (c)  Cr.  Jac.  73. 

And  Wrotesley*s  case  in  PL  192.  a.  was  ched  (d),  where  a  wo-  Woman  lessee 
man  lessee  for  years,  took  husband,  and  the  wife  died,  and  he  h^^gj^j 'the 
in  reversion  leased  the  land  for  years,  to  commence  after  the  wife  died,  he 
term  demised  to  the  husband,  where  in  truth  the  first  demise  in  aversion 
was  made  to  the  wife,  and  by  act  in  law  transferred  •to  the    t    ?^.    *  \ 
husband;  and  yet  by  reasonable  construction  it  was  there  re-  for  years,  to 
solved,  that  the  land  was  by  the  woman  demised  to  the  husband  commence 
to  make  the  lease  have  a  good  commencement.     It  was  also  "^^^  ^'l? t*^ 
agreed  in  this  case,  that  the  second  lease  did  vest  presently  in  husband ; 
point  of  inteiest,  and  did  not  depend  in  contingency,  to  take  held  that  the 
effect  in  possession,  or  at  the  end  of  the  former  term,  if  by  JfJ|,^^' ued  to 
none  of  the  three  accidents  the  first  lease  became  void  in  the  have  been  de- 
mean  time ;  and  which  of  them  should  £rst  happen,  the  lease  mised  by  the 

<.U^..M  ^^.^r^^««^^  woman  to  the 

should  commence-  husband,  to 

make  the  lease  have  a  good  commmencement. 

For  it  WHS  resolved,  that  if  a  man  (e)  makes  a  lease  for  years  If  *  «•«> 
to    commence  after    the  surrender,    forleiture,   determination  for  years,  to 

commence  alter  tiie  mnreader,  forMtarc,  detenmiBation,  or  end  of  a  former  lease,  the  lessee  shall 
not  have  election,  but  whichever  event  «haJl  first  happen,  on  the  happening  of  JC  the  second  lease 
wtiich  before  consisted  in  interesse  termini,  shall  begin  in  posscMiiOB.  ^  Cr.  Jac.  72.  (d)  Cart* 
li9.  Dyer  178. pi.  d7.  (f)  Lit  Rep.  570.  t  Sid«  165, 166. 
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or  end  of  a  former  lease,  in  this  case  the  lessee  has  not 
any  election  to  have  the  second  lease  either  on  the  sarrender 
or  forfeiture,  or  end,  as  he  shall  elect,  but  which  of  them 
shall  first  happen,  the  second  lease  which  before  consisted  in 
interesse  termini^  shall  begin  in  possession.  And  therefore  sup- 
pose that  in  such  case  the  first  lessee  surrenders  to  the  lessor, 
the  second  lessee  cannot  elect  that  his  lease  shall  commence 
after  the  expiration  of  the  term,  but  presently  by  the  surrender 
Raymond  82.     his  lease  comes  in  possession,  and  from  that  time  the  years  of 

the  second  lease  shall  incur ;  for  these  words  (which  of  them 
shall  first  happen)  are  implied  in  law. 


THE  DEAN  AND   CHAPTER  OF  WORCESTER'S 

CASE. 

Trin.  3  Jac.  1. 
In   the   King's  Bench. 


Dban  and 
Chapter  of 

WoRCB8TBR*8 

Case. 

lHurtVI.-nS7a. 


Ths  Dean  and  Chapter  of  W.  were  seised  of  the  manor  of  H.  in  fee  in  rigfct 
of  their  church,  of  which  manor  one  G.  was  a  copyholder  for  life  of  ce^ 
tain  lands,  whereof  the  ancient  rent  was  8«.  Scf.,  payable  quartedy,  and 
heriotable  at  the  death  of  the  tenant,  and  the  copyholds  were  grants^  by 
the  custom  for  three  lives.  The  Dean  and  Chapter,  by  deed  indented, 
demised  the  said  lands  to  the  said  C.  for  the  lives  of  three,  and  of  die 
survivor  of  them.  Held,  this  lease  cannot  be  avoided  by  stat.  13  Eliz.  c  10. 
An  occupant  shall  be  punished  for  waste^  for  he  has  the  estate  of  the 
lessee  for  life.  Tenant  by  statute  merchant,  statute  staple,  or  dc^  are 
out  of  the  statute  of  Gloucester,  against  waste. 

An  estate  granted  by  copy  is  in  judgment  of  law  an  estate  at  will,  and 
therefore,  lands  granted  by  copy  are  lands  accustomably  letten  to  ftnn 
within  13  Eliz.  c.  10. 

Under  the  stat  13  Eliz.  c.  10.  it  is  sufficient  if  the  accustomed  yearly 
rent,  or  more,  be  reserved;  a  heriot  is  not  an  annual  thing  and  need  not 
be  reserved* 

In  a  lease  made  under  the  provisions  of  13  Eliz.  cap.  lo.  it  is  sufficient  if 
the  accustomed  rent  be  reserved  yearly  at  one  time. 


The  Dean  and  Chapter  of  Worcester  were  seised  of  the  maoor 
of  Hambleton  in  fee,  in  right  of  their  church,  of  which  manor 
one  Henry  Gardiner  was  a  copyholder  for  life  of  certain  land, 
whereof  the  ancient  rent  was  eight  shillings  and  eight  penee^ 
payable  at  four  days  of  the  year,  viz.  quarterly,  and  heriotable 


.  ^ 
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at  the  death  of  the  tenant,  the  copyholds  of  which  manor  were 
grantable  by  the  custom  of  the  manor  for  three  lives.     The 
r>ean  and  Chapter  anno  24  Eliz.  by  deed  indented  under  their 
common  seal  demised  the  said  lands  to  the  said  Henry  Gardiner 
and  his  assigns  for  the  lives  of  John,  Richard,  and  Margaret 
Gardiner,  and  the  survivor  of  them ;  and  afterwards  the  Dean 
died,  the  successor  and  the  Chapter  entered  to  avoid  this  lease, 
and  the  question  was,  whether  this  lease  was  to  be  avoided  by  i^^^'^^^g 
the  statute  of  (a)  13  Eliz.  cap.  10.  or  not  ?     And  it  was  argued,  3  co.  al'b! 
that  this  lease  should  be  avoided  for  four  reasons.     First,  that  1  Leon.  S06. 
the  said  lease  was  made  for  the  (6)  lives  of  others,  in  which  case  f  qI^S'  ^*^* 
it  might  happen  that  there  might  be  an  occupant  (a)  who  would  Doct.pl.  ssr. 
not  be  subject  to  waste,  no  more  than  tenant  by  statute-merchant,   tRolLKep.i5i. 
or  tenant  by  {c)  Elegit^  S^c.  who  come  in  by  the  law  without  any  \^[  J^  J^' 
demise.     Fide  1 6  Ed.  3.  Wast.  100.  2 1  Ed.  3. 26.     For  although  Cr.  'car.'«59.' 
there  is  not  any  express  clause  of  restraint  of  leases  without  Cr.  El.i8,4sa. 
impeachment  of  waste,  as  in  the  statute  32  Hen.  8.  cap.  S8.  yet  l^^i^  Hep.' 
such  lease  is  against  the  intent  and  equity  of  the  said  statute  of  169. 1  Jones 
13  Eliz.  for  as  it  appears  by  the  preamble,  the  statute  was  made  y^'^jf^jQ-, 
against  unreasonable  leases ;  and  it  is  unreasonable  that  a  lessee  f^J^ 
should  at  his  pleasure  commit  waste  and  destruction,  which  is  s  Co.  46.  b. 
against  the  commonwealth,  for  interest  reipublica  ne  sud  re  quis  cJ,^'*^^** 
male  utatur.     Also  it  appears  by  the  preamble,  that  the  statute  44.11.301.  a. 
was  made  against  decay  of  spiritual  livings;  and  therefore,  if  342. a. 
Dean  and  Chapter  make  a  lease  for  life,  the  remainder  for  life,  ^Co'ii^a^b 
the  remainder  for  life,  this  lease  is  not  warranted  by  the  said  act,   i.Browni.iet . 
because  it  is  ^dispunishable  of  waste.     2.  It  was  objected,  that    [  *  37  b*  3 
this  land  had  not  been  [d)  usually  demised ;  for  a  demise  in  this  3  Keb.  108. 
case  is  to  be  intended  of  a  demise  at  common  law,  and  not  a  f^f Cr!  Jac.V6. 
customary  demise,  whereof  the  common  law  doth  not  take  any  Cr.  Car.  95. 
notice.     3.  That  the  ancient  rent  was  not  reserved,  nor  was  the  WF'N.B.58.h. 
benefit  which  the  copyhold  estate  yields  to  the  lord  {e)  reserved;  jISu.Im^^'*' 
for  the  heriot  thereby  is  lost;  and  it  was  not  the  intent  of  the  Co. lit. 44.  b. 
act,  that  any  prejudice  of  any  benefit  which  is  of  continuance,  S{^''j^*  ^ 
as  doubling  of  the  rent,  every  three  or  four  years,  or  a  heriot,  75,  ^'  **'    * ' 
or  other  benefit  at  the  death  of  every  tenant  should  be  lost     4.  (0  s  Roll 
The  rent  reserved  was  not  {f)  payable  as  it  accustomably  had   cr'j  ^^76 
been  paid ;  fornow  it  is  reserved  to  be  paid  every  half  year  at   Paim.  106.* 
two  feasts,  where  it.was  payable  at  four  feasts  of  the  year  before.  (/)  Cr.  Jac. 
And  it  was  said,  that  it  was  more  beneficial  for  them  in  rever-  (^,  L^t  44.  b 
sion,  to  have  it  payable  at  four  days  in  the  year,  than  at  two  5  Co.  5.  b.  * 
days ;  and  all  benencial  incidents  to  the  rent  are  to  be  reserved :  ^  Chan.  R« 
and  to  that  purpose  the  Lord  Mountjoy's  case  was  cited,  which  ^^^' 
you  may  see  in  the  Fifth  Part  of  my  Reports ;  for  by  the  same 
reason  where  the  rent  has  been  reserved  at  two  dajrs,  it  may  now 
be  reserved  at  one  day,  which  will  be  prejudicial  to  them  in  re- 
version in  hindrance  of  hospitality,  which  the  statute  (as  ap- 
pears by  the  preamble)  intended  to  advance.     As  to  the  first,  it 
was  answered  and  resolved,  that  a  Dean  and  Chapter,  &c.  are 


(a)  In  Zouch  V.  Forte^  7  East,  186.  it  was  c.  3*  $  IS.  and  14  Geo.  S.  c  20.  (  19.  appro- 
held  that  there  can  be  no  general  occupancy  priating  estates  per  autre  vie,  where  there  is 
of  a  copyhold,  because  the  freehold  is  always  no  special  occupant,  do  not  extend  to  copy- 
in  the  lordj  and  that  the  statutes  89  Car.  8.  holds. 


1S»13. 
Bridgm.  f7, 
Cr.  Car.  477. 
Cr.  El.  38, 
7fl. 
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restrained  by  the  eauity  of  the  said  act  to  make  leases  dispu- 
nishable of  wastet  for  the  causes  alledged  on  the  otiier  side, 
(a)  Moor  363,    But  it  was  also  resolved,  that  an  (a)  occupant  should  be  punished 
«1b  1 1  11       ^^^  (*^  waste,  because  he  has  the  estate  of  the  lessee  for  life;  for 
'      the  statute  of  Gloucester,  cap.  5.  gives  an  action  of  waste  against 
him  who  holds  in  any  manner  for  term  of  life  or  years,  and  an 
occupant  holds  for  term  of  life ;  but  tenant  by  statute-merchant, 
statute-staple,  or  (c)  Elegit^  do  not  hold  for  life,  or  years,  and 

9  Brownl.  sof .  therefore  they  are  out  of  the  statute.  And  therefore  leases  for 
7^"^8/^  the  lives  of  others,  are  within  the  said  act  of  (d)  32  H.  8.  cap. 
I9i|i9f,'i93',  28.  concerning  leases  made  bv  tenant  in  tail,  as  well  as  they  are 
194,195,196.  within  this  act  of  IS  Eliz.  As  to  the  second  objection,  it  was 
fOf  *  foa'  2ol!  answered  and  resolved,  that  the  said  estate  granted  by  (e)  copy, 
fos!  '  was  in  judgement  of  the  common  law  aa  estate  at  will :  and 
^^R^n"^^'^^  without  question,  lands  which  have  been  accustomed  to  be  de- 
Co.  Lit!  4i.  b.  niised  at  will  by  those  who  have  the  inheritance  of  the  lands, 
44.  b.  5*4.  a*,      rendering  rent,  are  lands  accustomably  letten  to  farm  within  the 

10  c^"^^'  said  act.  And  according  to  this  resolution  was  the  opinion 
Plowd.  556^  b.  of  the  whole  court  of  Common  Pleas,  Pasch.  3  Jac.  Vide  Hey- 
(c)  F.N.B.  58.  don's  case  in  the  Thiird  Part  of  my  Reports.  As  to  the  third 
9*11011 896       objection,  it  was  answered  and  resolved,  that  the  said  act  of  IS 

EUz.  doth  not  avoid  the  lease,  if  the  {f)  accustomed  yearly  rent 
[  *  38  a.  3  or  more  be  ^reserved ;  and  forasmuch  as  the  said  heriot  was  not 
Reg.  Orig,  75.  an  annual  thing,  nor  a  thing  depending  on  the  rent»  it  is  soffi- 
ci)  Moor  759.  ^^^^^  ^^  te)  ^®  yearly  rent  be  reserved  (b).  As  to  the  fourth  ob- 
Cr.  Jac  76.  *  jection,  it  was  also  answered  and  resolved,  that  it  is  sufficient,  if 
^^-  the  accustomed  rent  be  reserved  yearly  at  one  time ;  for  the 

W  lUrat^iCT^.  ^^^8  of  this  act  are,  **  whereupon  the  accustomed  yearly  rent 
9  Barr.  1*441.  *  ^*  or  more  shall  be  reserved ;"  and  therefore  if  the  rent  be  year- 
9  Co.  8.  a.  2y  reserved,  the  statute  is  satisfied,  by  reason  of  this  word  (year- 
9  Joneif 99.  ^f)  >  ^^^  sothere  is  a  diffe  rence  between  this  case  and  the  Lord 
Co.  Lit  44.  b.  Mountjoy's  case ;  for  there  wanted  the  word  (yearly)  which  ex- 
Cr.  Jac.76.      plains  the  intention  of  the  makers  of  the  said  act  of  13  Elia  (c). 

Degge  106.  107.  (/)  Co.  Lit.  44.  b.  Cro.  Jac.  7^y  77.  (/r)  Co.  Lit.  44.  b.  9  RoU.  Bep,  171. 
407.  Ley.  79,  79.  Degge  107.  Cr.  Jac.  76, 77.  Cr.  Car.  17. 3  Bnhtr.  991.  3  Keb.  107,  loa. 


(b^  a  precentor  made  a  lease  for  years,  re- 
serving the  running  of  a  colt  in  the  land  of  the 
lessee,  and  rendering  rent.  The  lease  expired, 
his  successor  made  a  lease  rendering  the  same 
rent,  but  omitted  the  running  of  the  colt ;  ad- 
judged ffood,  because  it  was  a  thing  reserved 
out  of  uie  lands  of  the  first  lessee  only,  which 
the  successor  could  not  reserve.  Entden  y. 
Iknms,  Palm.  106. 


The  petty  canons  of  St.  Paul's  made  a  letie 
of  lands,  the  former  rent  whereof  was  40l 
and  a  couple  of  capons;  and  now  reserved 
only  40/.  and  took  a  covenant  from  the  leiies 
to  pay  yearly  over  and  above  the  40l.  a  coobIs 
of  capons,  or  6s,  8^2.,  and  this  was  held  by  Um^ 
C.  B.  a  sufficient  reservation  to  bind  the  siK- 
cessor.    Morru  v.  Antrolmt^  Hardr.  895. 

(c)  Vid.  note(c)toiibttii{f(y«cair»aateLp.ia 


58  a.— SS^b.  BEUUAMt's  case*  S5J 


B  E  L  L  A  M  Y'S     CASE, 


Pasch.  3  Jac.  1.  Rot.  980* 


In  the  Common  Fleas. 


A  LBAtJB  was  on  condition  that  the  lessee  should  not  let  or  ass^n  over  his    Walker 
lease  without  licence  by  deed;  the  plaintiff*  in  trespass  in  hb  swrej^nder    Bellamy.' 
pleaded  a  licence  to  the  lessee  by  deed,  without  making  profert;  held  on   Part  VI.-d8  •• 
demurrer,  profert  is  not  necessary* 

Where  a  deed  is  necessary  eje  instUutions  legit,  there  it  ought  to  be  shewed 
in  court,  although  it  concerns  a  collateral  thing  and  transfers  or  conveyj 
nothing. 

Otherwise  where  a  deed  is  requisite  exprovmone  homimi. 
*  If  the  Ring's  fermor  brings  a  quo  mnut  in  the  Exchequer,  he  ought  to 
alkedge  that  he  u  the  King's  fermor,  but  he  need  not  shew  it  to  the  Court.* 
S.  C.    Cro.  Jac.  103. 


Walker  brought  trespass  against  Bellamy  for  carrying  away  iRoU.47i. 

bis  goods,  &c.    The  defendant  conveyed  to  himself  a  house  by 

feoffment,  and  justified  for  damage-feasant ;  the  plaintiff  pleadocL 

a  lease  made  to  one,  of  this  house,  for  years,  by  the  feoffi>r,  hf 

deed  indented,  before  die  feoffment,  which  the  lessee  did  assign 

to  him ;  the  defendant  confessed  the  lease,  but  said,  that  the 

lease  was  on  condition  that  he  should  not  let  or  assign  over  his 

lease  without  licence  by  deed  of  the  lessor,  and  alledged  that 

the  lessee  without  licence  did  assign  to  the  plaintiff;  the  plaintiff 

pleaded  the  licence  of  the  lessor  to  the  lessee  by  deed,  without 

saying  {a)  hie  in  cur^  prolaf  and  for  that  cause  the  defendant  did  ^^  j^J*  ]^q' 

demur  in  law.     And  although  of  necessity  the  licence  ought  to  loi. 

be  by  deed  (a),  and  the  reason  and  cause  that  deeds  are  shewed  W  Co.  Lit 

to  the  court  is,  because  it  belongs  to  the  Judges  to  adjudge  of  g^^  ''^^^'  ^ 

the  {b)  sufficiency  or  insufficiency  of  them ;  yet  it  was  resolved,  9  Co.  25.  a. 

that  the  plaintiff  need  not  shew  it  in  this  case  for  three  reasons.  J^  9®' ^'  ^* 

1.  Because  the  plaintiff  doth  not  {c)  claim  by  the  said  deed  of  (c^cr.Jac!i20. 

licence  any  interest  in  the  house,  but  the  licence  is  merely  col-  103. 

lateral  to  the  interest  of  it,  and  pleaded  only  to  excuse  the  for-  yS^  ^ji*^'  *' 

feiture  of  the  lease,  and  is  not  like  a  release  or  confirmation,  for  Cro.  Jac.ro. 

they  transfer  the  right.     £•  A  good  difference  was  *taken  and    [  •  38  b.  ] 

agreed  when  a  deed  is  requisite  ex  institutione  legis^  and  when 

(a)  Vid.  Mte,  p.  (a)  to  Otimptf's  cate,  4  Co.  119.  tol.  n.  p,  55S. 


332  HENRy  pinch's  CAfflC  Part  VL— 38  b. 

ex  provisiane  hominis  ;  for  when  it  is  requisite  ex  institutiane  tegiSf 

Ace.  Com.        there  it  ought  to  be  shewed  in  court ;  although  it  concerns  a  la- 

ig.    ea  .    •  i^Yol  thing,  and  transfers  or  conveys  nothing.    As  if  the  mayor 

and  commonalty  of  London  have  an  estate  for  the  life  of  X  S. 

if  in  that  case  the  mayor  and  commonalty  attorn  (b)  to  the 

grantee  of  the  reversion,  the  law  requires  that  it  should  be  by 

deed;  for,  notwithstanding  the  grantee  doth  not  claim  in  by 

them  who  attorn,  and  that  an  attornment  is  but  a  consent ;  yet 

in  pleading,  the  deed  of  attornment  ought  to  be  shewed,  for  the 

deed  is  requisite  ex  insiittUionelegis  in  such  case  (c).     But  when 

a  deed  is  requisite  ex  praoisione  Aommfts,- there  the  proyiaion  of 

man  shall  not  change  the  judgment  of  law  in  such  case ;  as  if  a 

man  makes  a  lease  for  years  of  land  to  A.  on  condition  that  he 

shall  not  assign  it  over  but  by  deed  only,  and  not  by  parol ;  in 

this  case  ex  praoisione  hominis^  the  assignment  ought  to  be  by 

deed,  but  because  ex  institutione  legis^  a  aeed  is  not  necessary  to 

the  assignee,  he  may  plead  the  assignment  without  shewing  the 

(o)t  Roll.  159.  deed.    And  if  the  King's  fermor  brings  {a)  Qpo  minus  in  the 

Plowd.  «08.  a.  Exchequer,  he  ought  to  (i)  alledge  that  he  is  the  King^s  fermor 

s^Fns?  551.'  ^   ^  enable  him  to  sue  there ;  but  he  need  not  shew  it  to  the  court, 

4  Inst!  lit.'  for  that  is  merely  collateral  to  the  action.  3.  In  the  principal 
(6)  Doct  pi.  ^i^e  the  licence  was  (c)  executed,  and  had  not  continuance.  VUe 
(J)Cr.  jac.  6  R^c*^-  2.  Monstrance  des  Faits  157.  28  Hen.  8.  29  Dyer.  IS 
105. 109.  pi.  6.  Ed.  3.  56.  44  Ed.  3.  11.  22.  45  Ed.  S.  28.  18  Hen.  4.  11  Hen. 

5  WiUon  3.      4.  39,  g  ^A.  8.  19-  18  E.  4.  12.  40  Ed.  3.  10.  Plowd.  Com.  149. 

21  Hen.  7.  9.  per  R-owike.  43  Ass.  p.  24.  8  Ass.  p.  11.  24  Ass. 
p.  2.  20  Ass.  p.  19.  24  E.  3.  52. 

(m)  Attornment  unnecessary,  4  Ann.  c.  16.  held  on  general  demurrer  that,  supposing  sodi 

(c)  Accordi^yy  in  LaMwy  ▼.  Arnold^  I  a  custom  good,    the  plea  was  bad  on  the 

Bing.  817.  8.  C.  8  B.  Moore,  7S.,  where  a  face  of  it,  for  alledging  a  demise  of  a  thing  in 

plamtiffin  replevin,  whose  claim  was  founded  grant  \nthout  a  profert  of  the  deed  of  graiot, 

on  a  eustom  to  demise  without  deed  right  of  or  without  alledging  in  lieu  thereof  a  custom 

common  appmfnant,  pleaded  generally  a  cus-  to  demise  without  deed ;  and  yid.  notes  to  2^. 

torn  to  demiseiJIe  nsht  of  common,  and  a  Le^ifidd^s  cote,  post.  10  Rep.  98.  a. 
demise  according  to  me  custom ;  the  court 


HENRY     FINCH'S    CASE, 


HiU  3  Jacobi  I. 


In  the  King's  Bench< 


MooM  A  asKT  granted  out  of  several  manors,  and  the  messuages^  laads^  ff^fm^itt^ 

Ck4t.  ^^  hereditaments,  of  the  grantor,  situate,  lying  and  being,  in  die  parishes 

Part  VI.~S9a.         ^^  ^'  W*  '^^  C.  or  elsewhere,  in  the  same  county,  in  any  way  appertaiiung 

or  belonging  to  the  said  manors,  or  to  any  of  them,  issues  only  out  of  die 


\ 
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siud  manora  and  the  lands  appertmning  to  them,  and  is  not  also  issuing  out 
of  an  acre  of  land,  in  the  parish  of  C.  of  which  the  grantor  was  seised  in  fee 
at  the  time  of  the  grant,  and  which  acre  was  not  parcel  of  any  of  the 
manors.  S.  C.  [l  Brownl.  184.  Yelv.  82.]  Vid.  the  Entry.  Co.  Ent. 
590.  nu.  9. 


Thomas  Moon  brought  a  replevin  against  Daniel  Crat,  and 
Thomas  Baldwin,   who  made  conasance  as  bailiff  to  Henry 
Finch,  Esq.  because  the  place  where,  &c.  was  parcel  of  the  ma- 
nor of  Eastwell,  whereof  the  Lady  Finch  was  seised  in  fee,  and  ^  ^®"'  ^^* 
by  her  deed  dated  6  Eliz.  did  grant  to  the  said  Henry  Finch   Winch.  9i,  92. 
her  younger  son,  a  yearly  rent  of  20/.  exeun.  depradict.  manerio  ^  R^Jj^Rep.^* 
de  Eastwell  inter  alia^  per  nomen  maneriorum  de  Eastwell^  Otter'  aei.  * 
plea^  Pothery^  4"  ^on  4*  messuagicrum^  terramm,  tenementortim^  8f  Hob.  175. 
fuereditamentorum  dicta  KatheriruSi  scittmt.jacen.  4"  existen.  in  pa-- 
rochiis  de  Eastwell^  Weshoell^  4*  Challock  in  com.  Kane,  out  alibi 
in  eodem  com.  diet,  maneriis  sive  eorum  alicui  qnoquo  modo  spec* 
tanf  vel  pertinent\  to  the  said  Henry  Finch,  and  the  heirs  of  his 
body,  payable  at  the  feasts  of  the  Annunciation  and  St.  Michael, 
by  even  poitions,  with  clause  of  distress,  &c.     And  for  rent  ar- 
rear  they  made  conusance.     The  plaintiff  prayed  oyer  of  the 
deed,  which  was  entered,  in  hcec  verba^  4  habnit^  and  said,  that 
prteter  8^  ultra  -the  said  manors  of  E.  O.  P.  and  S.  and  the  pre- 
mises appertaining  to  the  said  manors,  the  said  Lady  Finch  at 
the  time  of  the  granting  of  the  said  rent,  was  also  seised  of  one 
acre  of  land  in  fee  in  Chnllock  aforesaid,  and  died  seised,  which 
descended  to  Sir  Mojle  Finch  as  her  son  and  heir ;  and  that  the 
said  Henry  Finch  bdd  abated  in  the  said  acre,  and  so  continued 
seised  by  abatement:  upon  which  the  defendants  did  demur  in 
law.     And  the  question   was,  whether  the  said  acre  of  land 
(which  was  not  parcel^  nor  appertaining  to  the  said  manors] 
was  by  the  words  aforesaid  charged  with  the  said  rent,  or 
or  whether  the  said  manors  and  the  land  thereunto  belong!! 
should  be  only  charged,  or  not.     And  after  many  arguments  at 
the  bar,  and  the  case  well  debated  at  the  bench,  it  was  adjudged, 
^that  the  said  rent  was  not  issuing  out  of  the  said  acre  of  land,    [  «  39  b.  3 
but  (a)  only  out  of  the  said  manors  and  land  appertaining  to  (a)  %  Roll. 
them.     And  the  chief  reason  and  cause  of  their  judcrment  was,   IJj:P'?^l'  «- 

,  •     ^1  •  1*1  J     '^  1    1        Winch.  90. 9S. 

because  m  this  case  there  is  but  one  grant,  and  one  and  the  Hob.  i7d. 

same  sentence;  for  tliere  is  not  a  full  period  nor  an  end  of  the 

sentence,  before  the  conclusion  of  these  words  {aut  (6)  alibis  &c).  (&)  Lit.  Rep, 

And  the  difference  is  between  two  distinct  sentences  importing  '^^* 

several  grants  and  one  and  the  same  sentence;  as  if  the  grant 

had  been  dedi  4*  concern  annualem  redditum  20/.  exeunt  de  mane" 

rio  de  D.Sf  terris  4"  tenementis  meis  in  D.  S.  4"  -O-  ^^  ^^^»  ^'  4*  de 

terris  4  tenementis  meis  alibi  in  eodem  com.  diet,  manerio  spectant* 

4*  pertin\     In  that  case  there  are  two  sentences,  and  each  one 

may  well  stand  by  itself,  for  there  is  a  repetition  de  terris  4  l^' 

nementisj  which  amplifies  and  enlarges  the  lands  and  tenements, 

out  of  which  the  rent  shall  issue ;  but  in  the  case  at  bar  there 

is  not  any  repetition  or  enlargement  of  lands  or  tenements  after 

the  aut  {c)  alibi  ;  but  the  out  alibi  doth  not  enlarge  the  grant  of  ^o^^**'  ^^^' 

the  rent  to  issue  out  of  other  lands  or  tenementsi  but  enlarges  the  winch.  74. 

VOL.   III.  A  A 


334  SIR  ANTHONY  ^ilbmay's  CASE.  Part  VIw — 39  b 

towns  or  places,  into  which  the  lands  before  charged  extaicl ; 

as  if  he  had  said,  in  parochia  de  E.  W.  4f  C  aid  alibi  in  com.  IL 

diet,  maner.  sped.  seupertin\  for  Jubc  verba  in  hoc  easu  transposita 

idem  significant :  also,  although  this  conjunction  disjunctive,  {aid) 

in  this  case  amounts  in  law  to  a  copulative ;  yet  it  was  wdl  ob- 

(a)  1  Brownl.    served  that  (a)  {aut)  was  never  put  for  the  beginning  of  a  sen- 

Ydv  8S  tence,  but  always  as  a  continuance  of  a  former  sentence,  in  the 

Lit.  Rep.  210.  same  manner  as  {una  cum)  conjoins  the  matter  subseqpent  to  the 

matter  precedent.  Also  here  in  tbe  principal  case,  these  parti* 
eiples  spectan*  8f  pertinen^  in  construction  agree  to  these  words 
messtia^  ten^  tenement  8f  hesreditamenf  for  there  are  no  other 
nouns  to  which  they  can  properly  agree ;  but  as  it  has  been  said, 
if  there  had  been  after  the  {out  alibi)  any  new  iteration,  or  men- 
tion of  lands  or  teneoients,  with  which  these  participles  tpectad 
8f  pertinerC  might  agree  in  true  constructicHi,  then  there  might 

(/>)  11  Co.  3.  b.  be  a  difference. 

10  Co.  13S.  a.  Note  reader,  although  (6)  mala  gi-ammaiica  non  vitiai  instru- 
fc)  Co  lAi'^'  ^^^^9  yet  in  expositione  instrument  mala  (c)  grammatical  quod 
its.  b!      *     ^eripossity  vilanda  est. 


SIR  ANTHONY  MILDMAY'S    CASE, 

Mich.  3  Jacobi  1. 


In  the  King's  Bench. 


• 


Hetiibrsaix    !•  PcRPETulTiEs  are  against  the  rules  and  policy  of  the  common  law. 

1^       ^'  2.  It  is  impossible  and  repugnant  that  an  estate-tail  should  cease  «i  if  eke 

Part  VI.-40  a.         tenant  in  tail  were  dead. 

Every  limitation  or  condition  ought  to  defeat  the  whole  estate,  and  aot  tt 
defeat  part  of  the  estate  and  leave  part  not  defeated ;  and  it  cannot  make 
an  estate  to  cease  as  to  one  person,  and  not  as  to  another. 
But  an  act  of  Parliament  may  make  an  estate  cease  as  if  one  "were  dea^ 
So  the  policy  of  the  common  law  may  make  a  quoad;  but  no  conditM  or 
limitation  framed  by  the  party's  words  in  his  deed,  can  make  one  and  the 
same  estate  in  any  lands  cease  as  to  one  person,  and  be  m  eme  as  to  an- 
other, or  cease  for  one  time  and  revive  afterwards  (as  a  rent  ueidjr  created 
may). 

5.  A  condition  in  a  gifl  in  tail,  not  to  suffer  a  common  recoveiy,  is  rejpa^ 
nant  and  agmnst  law.  To  be  dispunished  of  waste,  that  the  ^i^  tbail  k 
endowed,  that  the  husband  of  a  woman  tenant  in-tail,  after  issue  «KyM  be 
tenant  by  the  curte^,  and  that  tenant  in-tail  may  ivdkr  a  reooyei7,  ^"^  "^ 
separable  incidents  to  an  estate-tail,  and  cannot  be  prc^iibited  hj  conditiML 
If  a  man  makes  a  proviso  that  warranty  and  aeeets  diaU  not  bw  the  JfOK 
in  tail,  or  that  a  collateral  warranty  shall  not  bar  the  ime  or  the  dwo'i 
these  provisoes  arc  against  law,  and  repugnant. 
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A  proviso  in  a  grant  of  a  rent  for  life,  that  it  shall  not  charge  the  person,  is 

good,  yet  if  the  rent  is  arrear,  and  the  grantee  dies,  his  executors  shall 

charge  the  person  of  the  grantor  in  an  action  of  debt. 

A  condition  in  the  gift  of  an  estate-tail  not  to  alien,  is  good,  to  prevent  a 

feoffment  in  fee,  or  the  making  any  other  estate,  by  which  the  reversion  is 

wrongfully  discontinued. 

A  condition  in  deed  of  feoffment  to  husband  and  wife  in  fee,  that  they 

shall  not  alien,  is  good  to  restrain  an  alienation  by  deed,  but  not  to  restrain 

an  alienation  by  them  both  by  fine. 

So  on  a  feoffment  in  fee  to  an  infant  a  condition  not  to  alien,  is  good 

during  the  minority,  but  not  afterwards. 

♦A  remainder,  or  reversion,  expectant  on  an  estate-tail,  is  not  assets  to 

the  heir,  in  debt  on  a  bond  made  by  the  father.* 

♦A  recovery  by  tenant  in  tail  bars  a  contingent  remainder .♦ 

The  law  rejects  conations  and  goings  about  as  things  uncertain,  which 

cannot  be  put  in  issue. 

A  condition  in  a  gift  in  fail  not  to  make  a  feoffment,  is  good,  but  not  if  it 

be  not  to  make  a  charter  of  feoffment. 

*In  a  gift  in  tail,  a  condition  not  to  lease  for  the  life  of  the  tenant  in  tail, 

is  void.    But  a  condition  not  to  alien  in  a  lease  for  life,  or  years,  is  good.* 

*A  condition  in  a  gift  in  tail  of  a  manor  not  to  make  any  grant  of  any 

lands  by  copy  according  to  the  custom,  is  not  good.    Otherwise,  if  it  had 

been  in  a  lease  for  years.*    S.  C.  Moor,  632.    Vid.  the  entry,  Co.  Ent. 

678.  nu.  21. 


2  Auders.  134. 
479. 


This  term,  the  case  on  a  special  verdict  in  an  action  of  trespass,  This  case  bc- 

done  at  Newton  in  the  county  of  Northampton,  between  James  fJi."    *       ' 

Hethersall,  lessee  of  Humphrey  Mildmay,  Esq.  plaintiff,  against  Rot.  439. 

Sir  Anthony  Mildmay,  Knight,  defendant  (which  was  mw/a//5  iip  ^  Sj;,^^' **• 

mutandis  all  one  with  (a)  Corbet's  case  (a)  reported  by  me   in  ^q  co.  stI  a. 

the  First  Part  of  my  Reports,  f.  84.),  was  argued  at  the  bar,  as  42.  b. 

it  had  been  in  sundry  terms  past;  and  was  also  argued  by  the  f,A*^^f"' 
T     1  II*  "^      !•     I       I  •         .1         1   •     •%  ^  f.J^  Cro.  Car.  Ti 

Judges :  and  this  was  adjudged  against  the  plamtift  accordilM  Wincb.  56. 

to  the  judgment  given  in  Corbet's  case.     And  in  this  case  som6  3Keb.  177. 
points  on  great  consideration   were  resolved,  which  were  not  ^^**^*^^^* 
moved  in  Corbet's  case;   1.  That  all  these  (6)  perpetuities  were  1. Perpetuities 
against  the  reason  and  policy  of  the  common  law;  for  at  com-  are  against  the 
mon  law  (c)  all  inheritances  were  fee-simple,  as  Littleton  saith,  cyofthe  com^ 
lib.  1.  cap.  Estate-tail;  and  the  reason  thereof  was,  that  neither  mon  law. 
lords  should  be  defeated  of  their  escheats,  wards,  &c.  nor  the 
farmers  or  purchasers  lose  their  estates  or  leases,  or  be  evicted  q^^  jac.  697  ' 
by  the  heirs  of  the  grantors  or  lessors ;  nor  such  infinite  occa-  698. 
sions  of  troubles,  contentions  and   suits  arise.     But  the  true  (0  Co.  Lit.  19. 
policy  and  rule  of  the  common  law  in  this  point,  was  in  effect 


(a)  In  Brewjster  y,  KUchin,  Comb.  42 5.  Uo\ty  arg.  that  it  was  a  fictitious  case.    In  a  late 

C.  J.  said,  that  Corbet^ m  casewas  a  fictitious  case,  case,  in  the  matter  of  Elsam,  3  Bam.  &  Cress, 

and  only  a  preparative  for  Mildniay's  case,  597.     S.  C.     5  Dow.  &  Ryl.  389.  where  the 

which  was  the  reaf  one,  but  that  it  was  not  greater  part  of  a  special  case  stated  for  the 

known  to  be  so  till  too  late;  and  also  in  the  opinion  of  the  court  was  fictitious,  the  court 

report  of  this  case  in  Moore,  633.  it  is  said  fined  the  attorney. 

A  A  2 
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(m)ioCo.S7.  overthrown  by  the  statute  de  {a)  danis  conditicnalilms,  made 

Doet.  &Stnd.  ^""^  13  E.  1.  which  established  a  general  pcrpetoity  by  act  of 

fib.  i.cap.?7.  Parliament,  for  all  who  had  or  would  make  it,  by  force  whereof 

*^»^^»^'»  all  the  possessions  of  England  in  effect  were  entailed  accord- 

b.'sa.  h.bo.z.  ^"^'y»  ^li'ch  was  the  occasion  and  cause  of  the  said  and  divers 

other  mischiefs.  And  the  same  was  attempted  and  endeavoured 
[♦40  b.  ]  •to  be  remedied  at  divers  Parliaments  and  divers  ib)  bills  were 
#Sa*  h'  ^4^  ^'  ^^l^'l^i^^  accordingly  (which  I  have  seen)  but  they  were  always 
s.5o!b.  o"  ^"c  pretence  or  other  rejected.  But  the  truth  was,  that 
Maxell  case,  the  Lords  and  Commons  knowing  that  their  estates-tail  were 
P^f  V  ad  "^^  ^®  ^  forfeited  for  felony  or  (c)  treason;  as  their  estates  of 
4  Co.  1.  b.  inheritances  were  before  the  said  act,  (and  chiefly  in  the  time  of 
1  Co.  44.  b.  H.  3.  in  the  Barons'  war),  and  finding  that  they  were  not  answer- 
96  a  iai"'a.  ^^^^  ^^^  ^'^^  debts  or  incumbrances  of  their  ancestors,  nor  did 
b.is'i.b.  the  sales,  alienations,  or  leases  of  their  ancestors  bind  them  for 
sCo.  46.  b.  the  lands  which  were  entailed  to  their  ancestors,  they  always 
b.88.b.89.^'  rejected  such  bills:  and  the  same  continued  in  the  residue  of 
4*Co.  4.  b.  *  the  reign  of  E.  1.  and  of  the  reigns  of  £•  2.  E.  3*  R.  2.  H.  4. 
.^  Co.  14.  b.  H.  5.  H.  6.  and  till  about  the  {d)  12th  vear  of  E.  4.  When  the 
7  Co.  3i!  a.  Judges  on  consultation  had  amongst  tnemselves,  resolved,  that 
52.  a.  41.  a.  an  estate  tail  might  be  docked  and  barred  by  a  common  re- 
7/^*  ^^*  ^  covcry  ;  and  that  by  reason  of  the  intended  recompence,  the 
9  Co.  105.  a.  common  recovery  was  not  within  the  restraint  of  the  said  per- 
il Co.  72.  a.  petuily  made  by  the  said  act  of  13  E.  1.  By  which  it  appears, 
i\loli  r'  ^^^*  many  mischiefs  arise  on  the  change  of  a  maxim,  and  rule 
48. 153. 155.  of  ^^*e  common  law,  v  hich  those  who  altered  it  could  not  se€^ 
162. 385.  when  they  made  the  change ;  for  (e)  remm  progress,  qffendunt 
1^7^317*318  ^^^^i  9}^  ^^  initio  priscaveri  seu  prcevidcri  nonpossunU 

383.410. 417. 1  Leon.  83.  282.  Ra5tal*8  Eotr.  360.  b.  &c.  Hob.  293.  2  Inst.  CiS%.  &c.  Savil  67.  89. 
Poph.  34. 128.  Cro.  Car.  42,  43.  45.  533.  Co.  Lit.  18.  b.  19.  a.  b.  '2^.  a.  60.  a.  1^4.  a.  262.  a.  317. 
b.  Carter  23.  Latch.  67,  Godb.  308. 567.  O.  Benl.  163.  Van^h.  365.  F.N.B.  211.  b.  3  Baktr.  ISfi! 
Vet.  Nat.  Br.  100.  a.  143.  b.  Rastal  Tail  1.  Lit.  «ect.  13. 362.441.  2  Anders.  11. 14. 

**iV  *'  "]"P*^       2.  It  was  resolved,  that  it  was  (/)  impossible  and  repugnant, 
pVgBant  ihTt     ^^^  ^"  estate-tail  should  cease  as  if  the  tenant  in   tail  was'dead 
an  estate  tail     (had  he  issue  or  no),  for  an  estate-tail  cannot  cease,  so  long  as  it 
shonid cease  as  continues ;  but  here  his  intent  was  to  continue  the  estate-tail ;  aad 
taiiweredcad;  ^^  ^^^^^  ^^  *"  respect  of  the  party  oflFcnding  only,  and  not  as  to 
except  by  art    any  other,  which  is  impossible,  repugnant,  and  against  law;  for 
of  parliament  every  limitation  or  condition  ought  to  defeat  tlie  {g)  whole  es- 
tate, and  not  to  defeat  part  of  tlie  estate,  and  leave  part  not 
defeated;  and  it  cannot  make  an  estate  to  cease  quoad  unamper* 
sonam^  and  not  qttoad  alteram  (b)  ;  but  an  {h)  act  of  Parliament 
may  make  an  estate  cease  as  if  one  were  dead,  2  ]  H*  8.  that  by 
the  acceptance  of  a  second  benefice,  the  first  shall  be  void  as  if 
he  were  dead,  and  in  10  Eliz.  Dyer  274  (1)  there  is  restituUon 
A  marriage      by  Parliament  with  a  Quoad.     So  the  policy  of  the  common  law 

infra  annosnn- 
bilrs  i  I  perfect 

qnoad  aotem.  and  qnoad  other  purposes  it  is  bnt  Inchoatnm  et  imperfectnm.  (d)God(k 

303.  (c)  Godb.  303.  Co.  Lit.  392.  b.  ti6  H.  8.  6. 13.  33  H.  8.  c.  20.  ( d)  10  Co.  37.  a.  b.  1  Co.  131.  k 
Co.  Lit.  361.  b.  372.  b.  Godb.  308.  Hard.  209.  1  Biilstr.  159.  12  E.  4.  19,  20,  21.  (e)  11  Co.  69  i. 
12  Co.  48.  2  Inst.  26.  HawIiL.  Max.  311.  432.  (/)  1  Co.  84.  a.  83.  b.  130.  a.  Moor  364.  Or  Jncm 
698.  8  Co.  17.  a.  (g)  1  Co.  85.  4  Co.  119.  b.  1  Roll.  71 .  Cr.  Jac.  398.  (A)  Cr.  El.  579.  Co.  Lit  27.* 
a.  Raym.  355.  1  Co.  87.  b.  13  Co.  61. 3  Co.  1.  Lucas  412.  (t)  Raym.  355.  Dyer  274.  n|.  40  41  1 
Jones,  460.  1  Kcb.  265.  606.  Cro.  Car.  543.  ^        ' 

^'^■'"■^""~^""""*^"^™*^^"^^"""^'""^^"^^"^^~^^^"~*'^'~*^~"^"'""~        ■'^■""""""""^".""^"^'"^^"""^^"""^^^^i"^"*^.^*^™*^.,^^,^^^^^.^^^^^^^^^^,^^^^ 
(b)  Vid.  notes  (t)  (h.  I.)  (t.  1.)    Corbefs  case,  ante»  1  Rep.  84.  a.  85.  h,  voL  1  PP. 
308.  211.  '  "^ 
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may  make  a  Quoad^  as  in  22  EiizJ   Dyer  369.  {a)  a  marriage  («)  Dyer  S69. 

infra  annos  nvbiles^  is  perfect  quoad  dotem^  and  quoad  other  pur-  i  Leoi,^5i. 

poses  it  is  but  ifichoatum  et  impmfectum.     So  i?  two  are  jointly 

and  severally  bound  in  a  bond,  and  judgment  is  given  against 

one,  by  which  it  is  become  of  record  as  tq  one,  but  as  to  the 

other  it  remains  a  writing  as  it  was  before:  but  no  condition  or  No  condition 

limitation  framed  by  the  party's  words  in  his  deed,  can  make  ^'^a™*;**  ^y  ^^ 

one  and  the  same  estate  in  any  lands  (6)  cease  as  to  *one  person,   ^r^*l\  «  ■? 

and  be  in  esse  as  to  another,  or  cease  for  one  time,  and  revive  in  |,is  jeed*, 

afterwards  (as  a  rent  (c)  newly  created  may)  (c).  And  none  can  can  make  one 

have  an  estate  in  tail,  but  parties  in  estate  secundum  formam  doni,  »nji  theaame 

^  r  J  estate  in  any 

lands  coase  as  to  one  person,  and  be  in  esse  as  to  auotlicr,  or  ccaac  for  one  time,  and  revive  af- 
terwards (as  a  rent  newly  created  may). 

S.  It  was  resolved,  that  if. a  man  makes  a  gift  in  tail,  on  condi-  3.  A  condition 
lion,  that  he  shall  not  suffer  a  ((i)  common  recovery,  that  this  no" t^ suffer  a 
condition  is  repugnant  to  the  estate-tail,  and  against  law  (d).  common  reco- 
For  there  are  divers  incidents  to  an  estate-tail.     1.  To  be  dis-  ^«»'y  »*  rcpug- 
punished  for  [e)  waste.     2.  That  his  wife  shall  be  (y  )  endowed.  a^insUaw. 
3.  The  husband  of  a  woman  tenant  in  tail  after  issuC}  shall  be  Tobedispn- 
tenant  by  the  (^)  courtesy.     4.  Tbat  tenant  in  tail  may  suffer  a  '^i***®*' <>|' 
common  recovery,  and  thereby  bar  the  estate-tail,  and  the  re*  i^ife  shall  be 
version  or  remainder  also.     And  these  inseparable  incidents  endowed,  tliat 
which  the  law  annexes  to  an  estate-tail,  cannot  be  prohibited  by  ^^on,an*f  *!*** 
condition.     And  therefore  if  a  man  makes  gift  in  tail  on  condi-  nant  in  tail,  af- 
tion  that  the  ^donee  shall  not  commit  waste,  or  that  his  wife  ^^i*  ^b^^  >bal^ 
shall  not  be  endowed,  or  that  the  husband  of  a  woman  tenant  ^e'curtesy^ 
in  tail  after  issue  shall  not  be  tenant  by  the  courtesy^  or  that  te-  and  that  tenant 
nant  in  tail  shall  not  suffer  a  common  recovery,  these  conditions  iptailmayiuf- 
are  repugnant  and  against  law,  because  by  the  gift  in  tail,  he  are*nacpara?^' 
tacitly  enables  him  to  commit  waste,  that  his  wife  shall  be  en-  ble  incldenta 
dowed,  and  to  suffer  a  common  recovery.     And  therefore  it  is  J^  *"  estate 
repugnant  to  restrain  it  by  condition,  for  that  would  be  to  give  not'be  proul 
a  power,  and  to  restrain  the  same  power  in  one  and  the  same  bjted  by  con- 
deed.     And  as  to  the  case  of  dower,  vide  22  E.  S.  19.  Accord.  ^*'<>">' 
17  El.  Dyer  343.  the  Earl  of  (/O  Arundel's  case.  And  although  (6)  Moor  564. 
a  common  recovery  is  but  a  common  assurance,  yet  by  the  law  ^44.  ss^^eaa. 

every  tenant  in  tail  has  power  to  suffer  it  to  bar  as  well  the  es-  \S^'  ®^^l 
•^  .,  ,  •   *•  .    T  II*     O' •  *•  *3e.  a. 

tate-tail,  as  the  reversion  or  remainder  over ;  and  such  ^ct  m  iss.  b. 

respect  of  the  intended  recompense,  is  not  restrained  by  the  sCo.  ir.a.  b. 

statute  de  donis  conditianalibusy  as  it  has  been  said.     But  tenant  Raym.  355.^' 

in  tail  by  a  common  recovery  has  potestatem  alienandiy  notwith-  (c)  1  Co.  87.  a. 

standing  the  said  statute.     As  if  a  man  {i)  before  the  said  statute  i^.a.b.5E.«. 

had  made  a  gift  to  one  and  to  the  heirs  of  his  body,  in  this  case  Pei^k^gj^t.* 

post  prolem  suscitatanij  he  had  by  the  common  law  potesiatem  527. 

alienandi ;  and  therefore  in  the  same  case,  if  the  donor  add  ^i**^-  P^*  ■• 

'  to  H.  7.  13.  b. 

12  £.  3.  condit.  11. 22  E.  3.  19.  a.  4  Leon.  83.  (</)  Hob.  170.  9  Co.  1S8.  a.  b.  10  Co.  37.  a.  38.  b.  39. 
a.  Co.  Lit.  223.  b.  224.  a.  2  Brown).  67.  1  Roll.  418.  Cart.  23.  (f)  2  Brown.  67.  It)  Co.  39.  a.  1 
Roll.  418.  2  Roll.  826.  Lit.  sect.  34.  Co.  Lit.  27.  b.  2  Inst.  302.  9  Co.  139.  a.  Dr.  4c  Stud.  lib.  2. 
cap.  1.  F.N.B.  59.  b.  3. 1  E.  3.  Wast.  12. 10  H.  6. 1.  b.  (/)  2  Brown.  67. 10  Co.  38.  b.  1  Roll.  418. 
Co.  Lit.  224.  a.  Dy.  343.  pi.  67.  (at)  10  Co.  38.  b.  Co.  Lit.  22^.  1  Roll.  418.  2  Brownl.  67. 
(A)  Jenk.  Cent.  242. 3  Co.  34.  a.  10  Co.  37.  a.  40.  a.  (i)  Co.  Lit.  224:  a. 


(c)  Ace.  Touch.  127.  I  Preston  on  Estates,    Com.  Die.  Cond.  D.  5.  Bac  Ab.  Cond.  L.  Vin. 
218.    Princess  case,  8  Co.  17.  b.  Ab.  Cond.  Z. 

(o)  Vid.  note  (s)  Cifrbees  em$t  1  Co.  84.  a. 
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(rt)Co.  Lit.  such  a  condition,  that  after  issue  the  donee  should  not  alien,  it 

224.  a.  was  resolved  that  the  condition  in  such  case  had  been  repugnant, 

224.  a.  because  after  issue  by  the  common  law,  the  donee  had  potestafem 

1  Roll.  418.  alicnandij  and  tljen  in  one  and  the  same  deed  to  give  him  power 

^?  u^'  *^'*['  *•  V^^^  (^)  P^olem  suscltatam  potestatem  alicnandi  tacite  by  the  law, 

4lnsui46,b.  ^"^  ^"  ^'^®  same  deed  to  restrain  him  of  that  power,  is  repug- 

(c)  Co.  Lit.  nant  and  against  law.     Pari  ratiane  after  the  statute  if  a  man 

^R^i  ^\l  ^^c  ^^^^^^  a  g**t  in  tail,  on  condition  that  he  shall  not  suffer  a  com- 

pl.43.  ^       '  ^^^  recovery,  it  is  repugnant;  for  by  the  gift  in  tail  he  has 

If  a  man  given  power  implicite  to  suffer  a  recovery.     So  if  a  man  makes 

makesaprovi-  ^  proviso,  that  warranty  and  assets  shall  not  bar  the  issue  in 

r*  41  b  1  ^^  '  ^'  *that  a  collateral  {b)  warranty  (e)  shall  not  bar  the  issue, 

ranty  and  as-  ^^  ^'^^  donor,  these  provisoes  are  against  law,  and   repugnant, 

sets  shall  not    6  Eliz.  Dyer  227- 

bar  the  issue 

in  tail,  or  that  a  collateral  warranty  shall  not  bar  the  Issnc  or  the  donor,  these  provisoes  are 

against  law,  and  repugnant. 

A  proviso  in  a        A  proviso  ffood  at  the  bcffinninff,  by  consequence  maybe- 

erantofarcnt  '  ®^  t  i      T  •     *j     j  *  *  r 

for  life  tliat  it  ^^^^  repugnant,    as  if  a  man  by  his  deed   grants  a  rent  for 

shall  not  life  (c)  proviso   that   he  shall  not  charge   his   person^  this  is 

charge  the  per.  ^  cood  proviso,  yet  if  the  rent  is  arrear  and  the  iirrantee  dies, 

son,  ISfrOod,         1  ."  '  I      11      r  ^1  f   xL  ?       • 

yet  if  the  rent  "IS  executors  shall  charge  the  person  ot  the  grantor  in  an  ac- 
lit  arrear,  and  tionofdebt:  for  otherwise  they  would  be  without  remedy  (p), 
the  grantee       ^^^  therefore  now  it  is  become  repuirnant,  and  by  consequence 

dies,  his  exe-  .ii        .  iii^-r"         i  'X-.-i^/n 

enters  shall       ^^id  :  but  it  was  resolved,  that  it  a  man  makes  a  gift  in  tail,  on  (a) 

charge  the        conditio^  that  he  shall  not  alien,  this  condition   to  some  intoit 

El"?r  °^*'*®    is  fjood,  and  to  some  void.     And  therefore  if  he  makes  a  feoff- 
grantor  in  an         ^  ^   .      /.  .t  ^  l        i  •  i_   .i  •        • 
action  of  debt,  ment  m  fee,   or  any  other  estate,    by  which  the  reversion  is 

A  condition  in  wrongfully  discontinued,  the  donor  shall  enter  for  the  condi- 

eSluite  taU  not  ^^°"  broken ;  for  every  act  which  is  prohibited  by  the  law,  or 

to  alien,  is  which  doth  wrong,  a  man  may  prohibit  by  condition.     Vide  10 

good  to  pre-  H.  7.  1 1 .  a.  but  (as  it  has  been  said)  if  in  {e)  such  case,  the 

mp"\*in°fee  ^^^^^  suffers  a  common  recovery,  the  condition  by  the  law  can- 

or  the  making  not  extend  to  it,  causa  qua  supra* 

any  other 

estate  by  which  the  reversion  is  wrongfully  discontinued. 

A  condition  in  In  the  same  manner  is  a  deed  of  feoffment  to  husband  (/) 
menfto  hn^^^^^  and  wise  in  fee,  on  condition  that  they  shall  not  alien,  this 
band  and  wife  is  a  good  condition  to  restrain  a  feoffment  or  alienation  bj 
in  fee,  that  deed,  for  that  is  wrongful,  but  not  to  restrain  an  alienation 
inenfis'Sood  ^y  ^hem  both  by  fine,  for  that  is  lawful  and  incident  to  their 
to  restrain  estate.  So  if  a  man  enfeoffs  an  [g)  infant  in  fee,  on  condi- 
aiienation  by  tion  that  he  shall  not  alien,  it  is  a  good  condition  to  restrain 
to  rehtrain"an  ^"  alienation  during  his  minority,  for  that  is  wrongful,  but 
alienation  by  not  to  restrain  him  to  alien,  when  he  is  of  full  age,  for  that 
theml^thby    jg  repugnant  to  his  liberty,  which  the  law  gives  him,  in  case  of 

feottment  in  fee  to  an  infant,  a  condition  not  to  alien  is  good  during  the  minority,  but  not  after- 
wards. Bac.  Ab.  Cond.  L.  (d)  Co.  Lit.  «23.  b.  1  Roll.  418.  (<?)  Co.  Lit.  2«3.  b.  (/)  C©. 
Lit.  3S4.  a.  b.  Br.  Condit.  239.  11  H.  7.  11.  a.  Cum.  Dig.  Cond.  D.  6.  (g)  Co.  Lit.  224.  a.  Coo. 
Dig.  Cond.  D.  6. 


(e)  By  4  &  5  Ann.  c.  16.  all  warranties  by  note  (a)  FUxherbert*s  ceue,  ante,  p.  160. 

tenant  for  life,  and  all  collateral  'warranties  (f)  The  executors  of  such  tenant  for  life 

made  by  any  ancestor  not  having  an  estate  of  may  distrain ;  32  H.  8.  c.  57,     Vid,  note  (o) 

inheritance  in  possession  are  taken  away.  Vid.  OgncU's  case f\ol.  S,  p.  417. 
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fee-simple:  and  with  these  two  cases  agree  10  H.  7.  11.  a.  &  ^^^^•\'*' 
13  H.  7.  23.  a.  and  so  yon  will  better  understand  your  books  in  conditTsg     * 
S3  Ass.  p.  II.  24.  11  H.  6.  6.  21  H.  6.  30.  S3.  Sy.      10  H.  7.  i35.Dr.& 
1 1.  a.  1 1  H.  7.  6.  b.     IS  H.  7.  23.  a-  21  H.  7.  1 1-  a.  b.     And  l^\^l'  Jj  ^^ 
it  is  to  be  observed,  that  before  the  reign  of  E.  4.  it  was  not  re-  3^  ^^  gr.  Pre-* 
solved,  as  hath  been  said,  that  a  common  recovery  should  bar  roj^ative  lo?. 
the  estate-'taii,  and  the  reversions  and  remainders  depending  pi^'^'/J**' 
thereupon :  and  therefore  the  said  old  books  which  speak  of  Lit.  sect.  360. 
alienations  made  by  tenant  in  tail,  cannot  be  intended  but  to  21H.6.53.  b. 
restrain  discontinuance  and  alienations  which  did  wrong,  and  go^'^f^oa^* 
not  to  prohibit  a  common  recovery,  the  operation  of  which  was  (6)  Mod.  154/ 
not  then  known,  and  which,  till  the  reign  of  E.  4.  was  not  in  i55.&c.345. 
use.     And  the  reason  of  Littleton,  lib.  3.  cap.  Condit./ol.  84.  at.  ts'i^&c.^^l 
was  well  observed,  who  saith,  that  if  a  man  makes  a  feoffment  Car.  103. 
on  condition,  that  the  feoffee  shall  not  (a)  alien  to  any,  the  con-  1  Anders.  28S. 
dition  is  void  (g);  because  when  a  man  is  enfeoffed  of  land,  or  te-  ^^  Jenk.  ^' 
nements,  he  has  power  to  alien  them  to  any  person  by  the  law';  Cent.  250. 
for  if  such  condition  should  be  sfood,  then  the  condition  would  ^  Co.  62.  a. 
oust  him  of  the  whole  power,  which  the  law  gives  him,  which  wincb.41.' 
would  be  against  reason,  and  therefore  such  condition  is  void;  Cr.  Jac.592. 
all  ♦which  are  the  very  words  of  Mr.  Littleton,  the  reason  o{  [  *  42  a.  ] 
which  agrees  entirely  with  the  resolution  of  this  point  in  this  |  S^'jif «  ^' 
case.     And  it  was  said,  that  the  law  favours  estates  tail  in  pos-  32^.^      ^^* 
session,  and  doth  not  regard  remainders  or  reversions  expectant  Palm.  iS9. 
on  the  estate*tail.     For  it  was  adjudged  in  Capel's  case,  as  ap-  ?o^"'^^b 
pears  in  the  First  part  of  my  Reports,  that  if  (ft)  tenant  in  tail  cr,  ELns.* 
suffers  a  common  recovery,  it  shall  bar  not  only  the  estate-tail^  Noyio.sKeb. 
and  remainder  or  reversion,  but  the  rent  also  that  he  in  re-  *^*'  *^^' 
mainder  or  reversion  has  granted.    So  it  was  adjudged  in  12  £1.  ^  ^mainder 
between  Terling  and  Trafford  in  the  King's  Bench  (c),  that  a  eJ^'i^ctonlTn 
remainder  or  reversion  expectant  on  an  estate-tail  is  no  assets  to  an  estate  tail, 
the  heir  in  debt  on  a  bond  made  by  his  father  (h).  is  notawetsto 

^  ^    '  the  heir  in 

debt  on  a  bond  made  by  the  father. 

So  Hil.  14  El.  it  was  resolved  by  all  the  Justices  of  the  Ck>mmon  A  recovery  by 
Pleas  in  Copwood's  case(d),  that  if  there  be  tenant  in  tail,  the  re-  ^*°*  *"  ^^ 
mainder  to  the  right  heirs  of  I.  S.  and  tenant  in  tail  suffers  a  com-  .^nt  remain-' 
mon  recovery,  L  S.  being  then  alive,  it  shall  bar  the  remainder  der. 
which  was  in  abeyance  and  consideration  of  the  law.  4.  Where  Moor  fss^' 
the  proviso  is,  **  That  if  when  and  as  often  as  the  said  Anthony  (c)i  Roll.  Rep. 
•*  Mildmay,  &c.  shall  be  fully  and  finally  resolved  and  deter-  234. 357. 
« mined,   and  shall  advisedly,    determinedly,    and  effectually  \^f\  g^P^ 

869.  Po8tea..5a.  b.  Carth.  127, 8.  (d)  2  RoU.  Rep.  817. 821.  Palm.  139. 1  Co.  116.  a.  134.  b. 


(o)  And  so  it  b  of  a  grant,  release,  confirma- 
tion, or  any  other  conveyance  whereby  a  fee 
simply  doth  pass.  Co.  Litt.  S8J.  a.  But  the 
grantee  may  be  restrained  for  a  particular 
time,  or  from  alienating  to  a  particular  person. 
Largest  case,  2  Lieon.  82.  3  Leon.  188.  MuS' 
champ's  case,  Bridfm.  152.  So  a  devise  in  fee 
on  condition  that  the  devisees  should  not  alien 
except  to  their  sisters  or  their  children,  is 
good.    Doe  V.  Pearson,  6  East,  172. 

(h)  But  when  the  rev^rsioa  y«sts  on  posses- 


sions in  the  heir  it  is  assets,  and  he  is  chargeable 
in  respect  of  it  with  the  payment  of  the  bond; 
but  it  seems  that  such  reversion  vesting  in 
possession  is  only  assets  where  the  heir  takes 
as  immediate  heir  to  the  aincestor  that  entered 
into  the  bond,  an<f  not  where  there  is  an  in- 
termediate estate.  Vid.  Serjeant  Williams's 
note  (4)  to  Jcffreson  v.  Morton,  2  Saund.  8.  b« 
and  note  (b)  to  Harber^s  case,  3  Co.  11.  b. 
vol.  XI.  p.  Jl. 
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**  devise,  conclude,  and  agree,  or  enter  into  any  communica- 

**  tion,  promise,  or  covenant  whatsoever,  or  shall  advisedly  at- 

**  tempt,  procure,  go  about,  or  assent  to  or  for  any  act  pr  acts, 

*<  thing  or  things,  tor  or  touching  any  bargain,  sale,  discontinu- 

*^  ance,  alienation,  conveyance,  or  assurance  to  be  had  or  made 

**  of  any  of  the  said  manors,  &c.  whereby  any  estate,  &c.  may, 

**  should,  or  might  in  any  wi^e,  or  by  any  means  be  undone 

**  discontinued,  &c.  and  the  same  bargain,  &c.  or  shall  acdvisedlj 

**  and  effectually  attempt,  procure,  go  about,  to  or  for  any  act 

*^  or  thing  for  or  touching  any  bargain,  sale,  discontinuance, 

<*  &c.  and  the  same  bargain,  or  any  other  open  matter,  &c. 

<^  shall  attempt,  go  about,  cause,  &c.  by  acknowledgment  of 

**  any  note  of  any  fine,  or  any  warrant  or  warrants  of  attorney 

**  for  any  recovery  or  voucher,  or  by  acknowledgment  of  any 

^*  deed,  or  by  any  other  act  or  acts,  thing  or  things  whatsoever, 

^*  in  deed  or  in  law,  &c.  that  then  immediately  after  such  time 

**  of  such  procuring,  attempting,  or  going  about  in  form  afore- 

<^  said,  and  before  any  such  bargain,  sale,  discontinuance,  &c. 

<*  hnd,  made  8cc.  or  done,  the  said  use  and  uses,  estate  and  es- 

'*  tates,  &c.  shall  from  time  to  time  cease,  as  only  in  respect, 

^^  and  having  regard  to  such  person  or  persons  so  attempting 

^*  going  about,  Sec.  in  such  sort  as  if  such  person  or  persona, 

4.  The  law  re-  <*  &c.  were  naturally  dead,  and  no  otherwise."    It  was  resolved, 

MT^o^in*"**""  that  these  words  (attempt)  &c.  or  (go  about)  &c  or  (enter  into 

about  as  communication)  &c.  are  words  incertain,  and  void  in  law,  and 

tbjDgs  nncer*     God  forbid  that  the  inheritances  and  estates  of  men  should  de- 

cannoTbcput    P^°^  "P^^  such  (fl)  incertainty;  for  it  is  true,  Qjiod  (6)  misera 

inissae.  est  servituSj  vbi  jus  est  vagum  ;  et  quod  non  definitur  in  Jure  quid 

sit  conatusj  ne  quid  est  a  going  about,  &c.  or  communication; 
[  *  42  b.  ]]    *and  therefore  the  rule  of  law  decides  this  point  {c)  non  effidt 
(a)  I  Co.  85.  a.  conatus  nisi  sequitur  effectus :  and  the  law  {d)  rejects   conationc, 
fb)it%o^5i.    &P'"S^  about,  as  things  uncertain  which  cannot  be  put  in  issue.. 

I  Mod.  Rep. '  For  if  one  who  is  bound  with  such  a  perpetuity  goes  to  {e)  coun- 
*34.  sel  learned,  to  know  whether  he  might  alien  part  for  payment 
(c)i    0  .   ep.  ^j.  j^jg  debts,  or  for  advancement  of  his  younger  children,  or 

II  Co.  98.  b.  for  any  other  needful  use,  is  that  a  breach  of  the  proviso  or 
WCr.  Jac.  not?  Or  if  the  heir  or  other  in  remainder  who  knew  not  of  the 
10  6o.  38.  b.  proviso,  4'  ?«'  habetjustam  ignorantianij  thinks  that  he  may  levy 
(e)  Moor  63S.  a  fine,  and  thereupon  a  note  of  a  fine  is  drawn,  &c.  and  before 

it  be  recorded,  he  knows  of  the  proviso,  and  then  all  is  can- 
celled, is  that  a  breach  of  the  proviso?    And  an  hundred  such 
like  questions,  where  nothing  is  done,  may  arise,  which  the  eve 
of  the  law  never  saw,  but  of  late  times  are  invented;  and  such 
proviso  is  full  of  cruelty,  and  against  the  freedom  and  liberty 
of  a  freeman  :  for  this  (as  if  he  had  bolts  of  iron  on  his  legs) 
restrains  him  to  go  about ;  and  also  it  seals  up  his  lips,  and  de- 
prives him  of  the  use  of  his  tongue  ;  for  it  restrains  him  to  en- 
ter into  communication.  And  in  the  said  books  aforesaid,  where 
(/)  Lit.  sect,     the  alienation  of  tenant  in  tail  is  restrained,  no  mention  was 
135  \%t^*       ^^^^  ladL^Q  of  restraining  a  going  about,  or  entering  into  com- 
iCo.88.'a.       munication  to  alien,  for  that  was  then  thought  so  idle^  that 
130.  a.  131.  b.    there  is  not  any  touch  of  any  such  matter  in  any  of  the  said 
iss^^CoflTt.     ^^^^^i  ^^  ^^  ^^y  ^^^^^  ^^^^  of  the  law.    And  in  the  case  of  (/) 
377.' b.*      *     Richil,  reported  by  Lilt.  lib.  3.  c.  Warranty  168.  Ricbil  re- 
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strained  his  sons  from  aliening,  and  not  from  going  about,  or 
entering  into  communication  of  aliening,  and  yet  if  he  could 
have  restrained  the  going  about,  8cc.  it  had  avoided  one  of  the 
causes,  that  his  conveyance  was  against  law.  For  Littleton  saith, 
that  if  the  (a)  first  son  aliened  the  tenements  in  fee,  then  is  the  (j")  ^*l^^' 
freehold  and  fee  simple  in  the  alienee,  and  in  no  other,  &c.  then  ^^^^  722. 
how  can  it  by  any  reason  be,  that  such  remainder  should  com* 
roence  its  being  and  its  essence  immediately  after  such  aliena- 
tion made  to  a  stranger,  who  had  by  the  same  alienation  the 
freehold  and  fee-simple  ?    But  if  Justice  Richil  could  have  re-  (6)  Co.  Lit. 
strained  the  going  about,  or  entering  into  communication,  or  ^7.  b.  10  Co. 
the  making  of  a  charter  of  feoffment,  or  a  note  of  a  fine,  &c.  (c)Moord5s 
he  might  have  avoided  the  principal  cause,  for  which  his  con-  633, 634.      ' 
veyance  was  insufficient  in  law.    And  in  the  same  manner  it  may  ^^,^^'  ^^ 
be  said  of  the  conveyance  o(  (b)  Thirning,  Chief  Justice,  re-  10  Co.' 39.  a. 
ported  in  21  H.  6.  33.  b.     Ana  it  was  said,  that  a  going  about,  1  Rou!  418. 
or  entering  into  communication  was  not  issuable  (c).    Farther,  it  A  condition  in 
was  said,  if  a  man  makes  a  gift  in  tail,  on  condition  that  he  shall  agiftintaUnot 
not  make  a  feoffinent^  it  is  a  good  condition  ;  but  if  the  condi-  mStu Irood 
tion  be  that  he  shall  not  make  a  charter  of  feoffinent,  that  is  bot  not  if  it  be 
not  good,  for  that  without  livery  (as  Littleton  saith,  fol.  15.)  not  to  make  a 
amounts  but  *to  a  tenancy  at  will,  which  tenant  in  tail  cannot  ^r  «  JS     ^ 
be  restrained  from  making.  feoffment.  * 

So  if  a  man   makes  a  gift  in  tail,   on  condition  that  he  in  a  gift  in  taU 
shall  not  make  a  lease  for  (a)  his  own  life,  it  is  void  and  re-  a  condition  not 
pugnant;    but  if  a  man   makes  a  lease  for  life  or  years,  on  ^-^^■^jf^''**^® 
condition  that  he  shall  not   alien   or  lease  the  lands^  it  is  nanUn  taiTls 
good.     For  at  the  common  law,  lessee  for  life  or  years  might  void;  bnta 
commit  waste,  which  was  ad  exhareditationem  gf  the  lessor,  and  condition  not 
therefore  there  was  a  confidence  betwixt  the  lessor  and  lessee,  lease  for  life  or 
and  therefore  the  lessor  might  {e)  restrain  the  lessee  from  alien-  yean,  is  good, 
ing  or  demising  to  another,  in  whom  perhaps  the  lessor  had  not  /  \  4  n^  no 
such  confidence.     And  therefore  it  is  reasonable,  that  when  he  b.  Uob.*i7o.* 
who  has  the  inheritance  makes  a  lease  for  life  or  years,  that  he  Moor  11.  ssi. 
may  restrain  such  particular  tenants  from  aliening  or  demising  ]a^%\^5! 
for  the  benefit  of  his  inheritance.    But  when  a  man  makes  a  153. 3*Leon. 
gift  in  tail  (which  is  an  estate  of  inheritance,  and  by  possibility  67. 4  Leon.  5. 
may  continue  for  ever)  and  thereby  makes  the  donee  chief  owner 
of  the  land ;  he  cannot  restrain  him  from  making  anv  lawful  act 
or  estate  which  doth  no  wrong  to  any,  and  which  by  law  he  may 
do  of  the  same  land  (i).     So  it  is  for  the  same  reason,  if  a  man  a  condition  in 
makes  a  gift  in  tail  of  a  manor,  on  condition  that  he  shall  not  n  Rift  in  taU  of 
make  any  voluntary  grant  of  any  lands  by  copy  according  to  *  "n*^^,  not 
the  custom  of  the  manor,  &c.  it  is  not  ^ood.    But  if  he  m&es  grant  of  imy 
a  lease  for  years  or  life  with  such  condition,  it  is  good,  causd  qud  iands  by  copy 
suprd.  And  by  these  differences  you  will  better  understand  your  Jhe  cmJSoMs 

not  good :  otherwise  if  it  had  httu,  in  a  lease  for  years. 


(i)  In  Co.  Litt.  223.  b.  it  is  said,  that  if  a  restrained  by  condition  and  by  hu  own  agree- 

man  make  a  gift  in  ttul  upon  condition  that  ment,  for  this  power  is  not  incident  to  tho 

he  shall  not  make  a  lease  for  three  lives,  or  21  estate  but  given  to  him  collaterally  bv  the  act, 

years,  according  to  the  statute  32  H.  8.  the  according  to  that  rule  of  law  quUwetpotcMt 

condition  b  good,  for  the  statute  doth  give  renunciarejuri  pro  sc  vntroducto%   Vid.  Touch, 

him  power  to  make  such  leases  which  may  be  130. 
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(a) Co.  Lit.  M.  books  in  21  H.  6.  SS.  b.  8  H.  7. 10.  b.  11  H.  7-  6.  b.  IS  H.  7. 
fl^*  h^.       23.  a.     Lastly  the  intent  of  the  stat.  27  H.  8.  (as  appears  by  the 

(6)  Mo.  601.  t^i  \       '^    ^  ^         ^1.  -.  ^i'*j*^ 

633. 2  And.  preamble)  was  to  restore  the  ancient  common  law,  and  to  root 
134.  Cr.  Car.  ont  and  extinguish  all  subtle  inventions,  imaginations  and  prac- 
h\'co^if\   tices  of  uses  which  had  introduced  many  mischiefs  and  inconve- 

3  Keb.  177.'      niencles  mentioned  in  the  preamble.     And  that  was  very  gocxl 

4  Leon.  346.  and  necessary  for  the  commonwealth  ;  for  the  common  law  has 
^)C?  1^378.  ^^^^"  (^)  '"o'^s  to  direct  the  estates  and  inheritances  of  lands, 

1  Co.  86.  a.    *  and  therefore  it  is  without  any  comparison  better  to  have  estates 

10  Co«  •**•  *>•     and  inheritances  directed  by  the  certain  rules  of  the  common 

2  And!  uf!  ^^^  (which  has  been  an  ola,  true,  and  faithful  servant  to  this 
149.  Moor 471.  Commonwealth),  than  by  the  uncertain  imagination  and  conjee^ 
?w?*M^vu  ^"""^  ^^  ^^J  ®^  these  new  inventors  of  uses,  without  any  approv- 
ed i^Co.  85.  ^^  ground  of  law  or  reason.  Note  reader,  this  judgment  agrees 
a.  10  Co.  42.  b.  witn  the  former  judgments,'  as  well  in  (b)  Corbet's  case,  as  the 
lA^dTV^'es  ^^^  between  Humble  and  (c)  Cholmley,  and  Germin  and  (rf) 
9  And.  1*49.  *  Ascot  there  cited,  and  with  the  judgment  in  {e)  Dillon  and 
1  Jones  59.  Frein's  case.  And  in  this  case  it  was  observed,  that  in  the  said 
Bridgm.  i^.  proviso  found  at  large  by  the  special  verdict,  there  are  more 
^6.  Poph.  7ol  than  a  thousand  words ;  whereas  in  our  books,  when  tenant  in 

[  *  43  b.  ]  tail  was  restrained  from  alienation,  *there  were  not  twelve  words, 

1  And.  309.  Juecjidt  {/)  Candida  iUius  letatisjides  4*  simplicitas^  quae  patsadis 

10^^*  b  ^'^^  omnia  Jidei  Jbrmamenta  pomerunt.    And  so  has  this  case 

11  Co.  8o!  a.'  now  been  adjudged  in  both  courts. 
(/)  Co.  lit.  6. 

a. 


B  L  A  K  E^S    CASE. 

Mich.  3  Jac.  1. 
In  the  Common  Pleas. 


Edioi  Ih  an  acdon  of  covenant  for  not  repairing,  accord  with  satis&ction  is  a  good 

*^*  plea.    Where  a  duty  accrues  by  a  deed  in  certainty,  although  the  diitj  be 

PartVL^-4Sb.        merely  in  the  personalty,  a  discharge  must  be  by  deed;  but  where  do 

certain  duty  accrues  by  the  deed,  but  a  wrong  or  dcdGEUilt  subsequent,  toge- 
ther with  the  deed,  gives  an  action  to  recover  Hftynpgpg^  which  are  •olf 
in  the  personalty,  for  such  wrong  or  de&ult  accord  with  satisfiwtion, »  s 
good  plea;  and  generally  in  all  actions  where  damages  only  are  to  be  re- 
covered, arbitrament,  or  accord  with  saUsfaction,  is  a  good  plea.  &  C* 
[Cro.  Jac.  99.  Noy  llO.] 


2  Ron.  Rep.     Eden  brought  a  writ  of  covenant  againat  Blake,  assignee  cff 
188,  Price,  and  the  breach  was  for  not  repairing  of  the  house ;  the 

defendant  pleaded  an  accord  between  him  and  the  plaintifl^  and 
execution  thereof  in  satisfactione  4*  exoneraiione  decasds  repiara^ 
onUrn  predicf,  upon  which  the  plaintiff  deBiarx€d ;  which  pie» 


43  b.~44  0.  «LAitE*8  cjM.  94S 

began  in  the  Common  Pleas,  3  Jac.  tlot.  1033.    And  it  was  («)^  Co. 5S. a. 
objected,  that  this  action  of  covenant  was  founded  on  the  deed,  5  q^\  j^*  ^^ 
which  could  not  be  discharged  but  by  matter  of  as  high  a  nature,  3  iDst.  S59. 
and  not  by  any  accord  or  matter  in  pais  ;  for  niftil  (a)  tarn  coH'  ^^'  ^*^^  ^* 


action  is  grounded  on  a  (6)  deed.     Vide  I  H.  7.  14.  b,  83  H.  8.  b.r.a. 

51.  59.  Dyer  (c)  1  H.  5,  6,  7.  (67).  45  E.  3.  4.  b.  9.5  H.  8.  Br.  (e)Cr.Ei.356. 

Det.  1 73.  2.     When  the  action  is  in  the  realty,  or  mixed  with  If^^^i^^^ 

the  realty,  accord  with  satisfaction  is  no  plea ;  for  accord  with  4  co.  1.  b. 

satisfaction  is  a  bar  for  the  {d)  personalty,  and  not  of  the  rfealty,  9  Co.  79,  b. 

and  when  the  personalty  is  mixed  with  the  realty,  it  is  no  bar  ^  co.*ii5?ii. 

for  the  personalty ;  for  (e)  omne  majtis  trahit  ad  se  minus.     Vide  s  Co.  d8.'«. 

1 1  H.  7. 13  b.  13  H.  7. 20.  a.  b.  in  Wast  (/).    So  in  a  ravishment  ^  |[^*b^^- 

of  ward,  Quare  impedil^  S^c.  (g)    But  it  was  resolved  by  the  whole  jq^)  ^  Bnltt.  ' 

court,  that  the  defendant's  plea  was  good  in  the  case  at  bar ;  for  48. 

there  is  a  difference,  when  a  duty  *accrues  by  the  deed  in  {h)  [  *  44  a.  ] 

certainty,  tempore  confectionis  scripti^  as  by  covenant,  bill,  or  ^Cl'^ai'*^®**' 

bond,  to  pay  a  sum  of  money,  there  this  certain  duty  takes  its  Paim.11'0,111; 

essence  and  operation  originally  and  solely  by  the  writing ;  and  9  Co.  79.  b. 

therefore  it  ought  to  be  avoided  by  a  matter  of  as  high  a  nature,  ]^^*J|i^|^ 

although  the  duty  be  merely  in  the  personalty  (a);  but  when  rA)i Roll. 365, 

no  (f )  certain  duty  accrues  by  the  deed,  but  a  wrong  or  default  Cr.  £i.  504. 

subsequent  together  with  the  deed,  gives  an  action  to  recover  p^*^  ,  ^^^ 

damages  which  are  only  in  the  personalty,  for  such  wrong  or  Cr.  Jac.  100. 

default,  accord  with  satisfaction  is  a  ^ood  plea ;  as  in  the  case  9^'"*^^^* 

at  bar,  the  covenant  doth  not  give  the  plaintiff  at  the  time  of  (i)Doctpi*.i7. 

the  making  of  it  any  cause  of  action,  but  the  wrong  or  default  1  Roll.  S65. 

after  in  not  repairing  of  the  house,  together  with  the  deed,  l*tw.  559. 
gives  an  action  to  recover  damages  for  default  of  reparations. 

And  forasmuch  as  the  end  of  the  action  is  but  to  have  {k)  amends,  (k)  Yelv.  125. 

and  damages  in  the  personalty  for  this  wrong,  therefore  amends  ^  ^®*  ^^*  ^* 
and  satisfaction  given  the  plaintiff  is  a  good  plea.  For  the  ac- 
tion is  not  merely  grounded  on  the  deed,  but  also  on  the  deed 
and  the  wrong  subsequent  (b),  which  wrong  is  the  cause  of  the 
action,  and  for  which  damages  shall  be  recovered,  as  in  13  E. 
4.  1.  b.  &  5.  a.  b.  in  trespass  the  plaintiff  recovered  by  verdict, 
the  defendant  brought  attaint  against  the  plaintiff  and  petit  jury, 
and  one  of  the  petit  jury  pleaded  accord  between  the  plaintiff 
and  defendant  and  satisfaction,  and  held  a  good  plea.     For  the 

writ  of  (/)  attaint  is  not  only  grounded  on  the  record,  but  on  (i)  Hetl.  iif. 

matter  in  fact  also,  for  the  supposition  of  the  falsity  in  the  oath,  ^';  f^  f^J; 

^^      •     r    .        A     1  •     «-  ¥T    ^    ^^         •       ^^  •   a.  u  I.V  Doct.  pi.  18, 

IS  matter  m  fact.     And  m  35  H.  6.  30.  a.  in  attaint  brought  on  jg.  Dyer  75. 

false  oath  in  appeal  of  Mayhem  (c),  one  of  the  petit  jury  plead-  pi*  t7.  Fits, 

ed  arbitrament  between  the  plaintiff  and  defendant;  and  in  all  Aocord!'9fBr. 

cases  where  arbitrament  is  a  good  plea,  accord  with  satisfaction  Attaint.  91. 

(a)  Acc.  Braddick   v.  Thompson,  8  East,    vid.  Rex  v.  JEIiis,    1  Price,  25.     Lowe  v. 
346.     Rogers  v.  Payne,  2  WDs.  376.                    Egginton,  7  Price,  604.    BuUeel  v.  Jarrold, 

(b)  Accord  with  satisfaction  before  breach    8  Kice,  467. 

of  R  covenant  cannot  be  pleaded  in  bar  of  an       (c)  Appeals  of  murder,  treason,  felony,  or 
action  on  the  covenant,  for  that  would  be    other  ofienccs,  are  sbolidied  by  59  Geo.  9. 
discharging  by  parol  agreement  a  deed  under    c«  46* 
seal.    Kaiye  v.  Waghome,  I  Taunt,  428.  i  and 
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UiaOENS's  CASE. 


Part  VL— 44  a.— 44  b. 


Accord.  5. 
Plowd.  11.  b. 
6.  a.  9  Co.  79. 
b.  Doct  pi. 
15.  Fits.  Bar. 
150. 


(«)  6  H.  r.  10.  is  a  good  p!ea.  Vide  (a)  6  H.  7. 10.  a.  b.  acc\  And  generally 
past  no.  Bn*"  ^  ^^^  actions  where  (b)  damages  only  are  to  be  recovered,  arbi- 
~  *  "  trament  or  accord  with  satisfaction,  is  a  good  plea;  as  in  an  ac- 
tion of  waste  in  the  (r)  tenuii  (d),  where  damages  are  only  to 
be  recovered  ;  and  so  is  the  report  of  Serjeant  Bendlowes  to  be 
understood :  for,  in  an  action  of  waste  against  lessee  for  years 
in  the  {d)  tenets  accord  is  no  plea,  as  it  hath  been  before  saicL 
Cr.  Ei.^S57.*  **  So  it  is  to  be  collected  on  the  book  of  35  H.  6.  SO.  a.  that  in 
Dy.  75.  pi  S7.  appeal  of  {e)  Mayhem  accord  with  satisfaction  is  a  good  plea, 
4  afTb^*     because  in  the  same  action  damages  are  only  to  be  recovered. 

And  so  is  the  general  rule  put  in  6  E.  6.  Dyer  {f)  75.  in  An- 
drews's case.  Vide  47  E.  3.  20.  b.  Accord  for  a  rent  {g)  re- 
served on  a  lease  for  years,  7  E.  3.  Issue  9.  {h)  II  H.  7«  4^« 

(d)  9  Co.  8.  b.  CoDt  Cr.  Jac.  100.  t  Inst.  S07.  Doct.  pi.  17.  Moor  6.  O.  Benl.  4.  N.  Benl.  35. 
(f  J  Doct,  pi.  17, 18.  9  Co.  78.  b.  CO  «  Ro*l«  Rep.  188.  9  Co.  78.  a.  Cr.  Jac.  lOO.  (^)  Doct.  pL  18. 
X  RoU.  U6,  {h)  10  H.  7.  4.  a. 

(d)  Acc  ComT  Dig.  Pleader,  3  O.  9.  Accord.  A.  l. 


(c)  Doct.  pi. 
17. 1  Brownl. 
239. 1  KoU. 
t66. 


H  I  G  G  E  N  S'S     CASE, 


Mich.  3  Jac.  1. 
In  the  Common  Fleas. 


Randal 

HiGOBllf. 

PartVI.-44b. 


So  long  as  a  judgment  recovered  in  action  of  debt  upon  a  bond  remain  m 
force,  the  obligee  cannot  have  a  new  action  on  the  same  bond. 
« If  one  having  a  liberty  by  prescription^  takes  letters  patent  thereof,  d» 
matter  of  record  merges  the  prescription.* 

*If  a  man  has  an  annuity  by  deed  or  prescription,  and  brings  his  writ  of 
annuity,  and  has  judgment,  so  long  as  thb  judgment  remains  in  force  be 
shall  never  have  a  writ  of  annuity,  but  a  Scu  fa,  on  that  judgment.* 
If  recovery  be  in  debt  on  bond  in  the  county  court  by  justicies,  the  plfdntiff 
may  have  an  action  of  debt  on  the  bond  in  a  court  of  record. 
One  bond,  be  it  of  record  or  not,  cannot  merge  another  bond. 
If  a  man  brings  an  action  of  debt  on  a  bond,  and  is  barred  by  judgment,  to 
long  as  the  judgment  remains  in  force  he  shall  not  have  a  new  action. 


Hardr.lS9. 


In  debt  by  Randal  and  his  wife  executrix  of  Themilthorp  against 
Higgens,  on  a  bond  made  to  the  testator,  the  defendant  pleaded 
that  the  testator  in  vitd  sud  in  curia  de  Banco  hie  recuperavit  ifc- 
bitum  pradictum,  ac  60  s.  pro  damnis  (without  alledging  any  ex- 
ecution),  quod  quidem  rccordum  recuperationis^  was  removed  extra 
Bancum  per  br.  de  errore  coram  Rege,  4*  ibidem,  remanet  mintme 
rev^^atum  seu  adnullatums  and  thereupon  it  was  demurred. 


44  b.— 45  a.  hiqgens's  case.  S45 

And  it  ^as  objected,  that  if  a  man  recovers  debt  on  a  bond,  or  Doct.  pl.S06. 
rent  on  a  lease  for  years,  it  is  at  the  plaintiflTs  election  to  sue  BnDet.  64?** 
execution  on  that  judgment,  or  to  have  a  new  action ;  and  that  ii  H.  4. 79.*b. 
for  divers  reasons.     1.  By  the  judgment,  the  deed  or  rent  is  not  Fi^^*^'!^' 
changed,  but  continues  a  deed  and  a  rent  notwithstanding  the  Dyerfi.pi.' 
judgment;  as  if  a  man  be  indebted  in  (a)  arrearages  on  accompt,  iss.  5i.pL  14. 
ana  takes  a  bond  for  the  payment  of  them,  yet  he  may  have  an 
action  on  the  one  or  the  other,  as  it  is  agreed  in  11  H.  4.  and 
Mich.  2  Jac.  Rot  3272.  in  this  court,  m  debt  by  Richard  (5) 
Branthwait  against  Sir  William  Comwalleys  the  younger,  on  a  Branthwaitv. 
bond  for  payment  of  money,  the  defendant  pleaded  in  bar,  quod  So'JTf**^*' 
qiierens  post  diem  soltUtonis  pecuniae  and  before  the  purchase  of  bond,  it  U  no 
the  writ  did  accept  of  a  statute- staple  for  the  same  debt,  and  in  plea  that  the 
full  satisfaction  of  the  bond,  on  which  the  plaintifiF  demurred :  Si^^fj"^ 
and  it  was  adjudged  for  the  plaintiff.      For  although  he  had  statute  staple 
taken  a  statute  for  the  same  debt,  which  is  a  matter  of  record,  ^^^^  ••""® 
and  of  a  higher  nature  than  the  bond  is,  yet  the  bond  did  re-    ^  ^ 
main  in  force;  and  it  was  in  the  plaintiff's  election  to  take  his  (ft) Cr. Car. 85. 
action  or  remedy  on  the  one  or  the  other.    2.  It  was  objected,  J^^^.?*''**'^* 
that  it  would  be  against  reason  to  compel  the  plaintiff  to  sue  ex-  471.Lit.Rep. 
ecution  on  the  first  judgment,  for  perhaps  the  plaintiff  knows  58.  ilnstsit. 
that  the  first  judgment  is  *  erroneous,  or  that  he  has  recovered    [  *  45  a*  ] 
by  false  oath,  in  which  case  the  judgment  is  reversable  by  error,  b.  9  Co.  79. 
or  attaint,  and  therefore  if  he  should  sue  execution  it  would  be  J^^^*5i 
in  vain  ;  for  he  ought  to  restore  (when  the  judgment  is  reversed)  (c)  Co.  Lit, 
all  that  which  he  has  received.     3.  It  was  objected,  if  in  debt  on  *3i.  b.  5  Co. 
a  bond  the  defendant  denies  his  deed,  and  it  be  found  his  deed,  ]^/p^i^l]^' 
in  that  case  the  (r)  deed  shall  be  delivered  to  the  plaintiff,  and  1  Sid.  13*1. iro. 
the  reason  is,  to  the  end  that  he  may  have  a  new  action  if  he  W  *  RoU. 
will:  but  if  it  be  found  not  his  deed,  the  deed  ought  always  to  yeW.  iS.  Cr. 
remain   in  court,  till  the  plaintiff  has  reversed  the  judgment  Jac.  sss.  Cr.  * 
Vide  9  E.  4.  50.  a.  b.     4.  If  two  be  bound  in  a  bond  jointer  and  ^'  ^08.  sir. 
severally,  and  the  obligee  recovers  against  one  of  them  on  this  owen  af. 
bond,  the  nature  of  the  bond  is  not  so  changed  by  this  recovery  Latch.  193. 
but  he  may  on  the  same  bond  have  an  action  iagainst  the  other.  Moor  545, 
But  it  was  resolved,  that  as  long  as  the  {d)  jud^ent  remains  in  As  long  as  the 
force,  he  cannot  have  a  new  action  upon  the  siune  bond ;  for  as  j«<'«««nt  re- 
he  who  has  a  debt  by  simple  {e)  contract,  and-'  take^  a  bond  for  ^^nd  remains 
the  same  debt,  or  any  part  of  it,  the  contract  is  determined,  3  H.  in  force*  the 
4.  17.  b.  11  H.  4.  79.  b.  9  E.  4.  50.  b.  61.  a.   So  when  a  man  Kv^a^rS^ao- 
has  a  debt  on  a  bond,  and  by  ordinary  course  of  law  has  judg-  tion  upon  the 
ment  thereon,  the  contract  bv  specialty  which  is  of  an  inferior  same  bond, 
nature,  is  by  {J')  judgment  of  law  changed  into  a  matter  of  record,  ^j  1  roh^  go4. 
which  is  of  a  higher  nature.     2.  If  he  who  recovers  may  have  a  Br.  Det.  64. 
new  action  and  a  new  judgment  he  may  have  infinite  actions,  and  ^'^^^fiS' 
infinite  judgments  to  the  perpetual  vexation  and  charge  of  the  b. bbligat.si! 
defendant  4*  (g)  infinitum  injure  reprobatur.     3.  On  every  judg-  Df  t.  57. 64. 
ment  the  defendant  shall  be  (A)  amerced,  and  if  he  be  a  duke,  f3^f,J^'^i.^][f' 
marquis,  earl,  viscount  or  baron,  he  shall  be  amerced  to  one  Dyersi. pi. 
hundred  shillings,and  so  the  defendant  might  be  infinitely  amerced  i^^*  B.N.C. 
on  one  and  the  same  obligation,  which  would  be  mischievous,  a^'.^29H.8f' 

Br.  Contract 
39.  Dall.  53.  (/)  21  H.  7. 5.  b.  Cr.  Car.  415. 9  E.  4.  50.  b.  Dyer  21.  pL  131. 16.  E.  4.  3.  b.  Cr.  Jac. 
4»1.  Hard.  368.  (g)  8  Co.  168.  b.  If  Co.  S4.  $  Inst  340.  S  Balst.-99*  Hob.  159.  {k)  Pofttea.  54.  a* 
8  Co.  40.  a.  6  Co.  51. 9  Inst.  88. 19  E.  4. 9.  a.  SI  £.  4. 77.  b. 


346  HiG  CENSUS  CASE.  Part  VI« — 45  a. — 45  b. 

A  liberty  by  fy  {ja)  inlerest  reipublicce  utJUJinh  litidm.  And  if  a  man  has  a 
u^mcnled  by  liberty  by  prescription,  and  takes  letters  patent  thereof^  the  mat- 
taking  letters  ter  of  record  drowns  the  prescription  which  was  the  inferior,  as  it 
Datentthereof.  ig  held  in  S3  H.  8.  Br.  (&)  Prescription  102.  Vide  10  H.  7.  21. 

rVAnUt'  ^^  a.  b.  &  24.  b.  2  E.  4.  14.  b.  22  H.  6.  56.  8  H.  4.  J  6.  34  H.  6. 
a.  3  isoist.  vts.  41-r  1  -111  •• 

Godb.  242.  26,  &c  And  if  a  man  has  an  annuity  by  deed  or  prescription, 
Hardr.  128.  and  brings  his  writ  of  annuity  and  has  judgment  so  long  nt 
fb)  Pa?m?83.  ^^'s  (c)  judgment  doth  remain  in  force,  he  shall  never  have  a 
(c)  Doct.pl. 66.  writ  of  annuity  (although  it  be  an  annuity  of  inheritance),  but  a 
Co.  Lit.  145.  Sc,Jac,  on  that  judgment ;  because  the  matter  of  the  specialty  or 
(ODoctpl.67.*  prescription,  is  by  the  judgment  ahered  into  a  thing  of  a  higher 

nature.     Vide  37  H.  6.  IS.  b.  {d)  judgment  in  an  action  of 

forgery  of  a  false  deed,  is  a  good  bar  in  another  action  on  the 

TheplaantiiS     same  forgery.     But  if  (e)  recovery  be  in  debt  on  a  bond  in  the 

may  have  an     county  by  *)i/s//ri>5,  there,  notwithstandinigr  such  judgement,  the 

action  of  debt       i  .    •i/t. "'  i_  \*  n   i  •  ^^        ^'i      r       i  •  p 

on  bond  in  a  plaintiff  may  have  an  action  of  debt  on  the  bond  in  a  court  of 
cdurtof  re-  record  J  for  the  county  court  is  not  of  record,  and  therefore  the 
[  *  45  b.  3  bond  is  not  changed  into  anything  of  a  higher  nature ;  *  but  so 
cord,  notwith.  j^^g  ^g  g^ch  judgment  remains  in  force  the  plaintiff  shall  not 
covery"on^t^  ^^^^  another  action  by  Justicies  in  the  same  court  for  the  infinite 
same  bond  in     vexation  of  the  party,  as  hath  been  said. 

the  eonnt^ 

conrt  bgr  jostfcies,  but  be  cannot  have  another  action  in  the  same  court,  as  long  as  snch  jndgmeaft 

remains  in  force. 

One  bond,  be  And  as  to  the  said  case  of  (y*)  Branthwait  it  was  agreed  to  be  good 
notfoTnno?  ^  ^^»  ^^^  *  ^^*^*  ^^  Staple,  or  bond  in  the  nature  thereof,  is  butt 
mergeanotber.  bond  recorded,  and  one  bond,  be  it  of  record,  or  not  of  record  (A) 

cannot  merge  another.  Also  abond,  and  bondin  the  nature  of  asta- 
1  HolK  470^'  ^"^  staplearetwo  distinctliens,  made  byassent  of  the  parties  with- 
471.  Lit.  Kep.  out  process  of  law,  whereof  the  one  halh  no  dependency  on  the 
58.  Cr.  Car.  other  (a).  But  in  an  action  brought  on  a  bond,  the  suit  is 
(^)Bridgm.  grounded  on  the  bond,  as  a  building  upon  a  foundation;  aod 
123.  '      the  plaintiff  hath  judgment  to  recover  the  debt  due  by  the  bond; 

(A)iiH.^7^.  5Q  ^hat  bv  judicial  proceeding,  and  act  in  law,  the  debt  due  by 
Br. Contract  *  ^^^  bona  is  transformed  and  metamorphosed  into  a  matter  of 
53.Br.  Det.  record;  and  judgment  in  a  court  of  record  is  of  a  higher  na- 
«l'?s  H**'!?*!*  ^^^  "I"  ^^^  *  statute  staple,  statute  merchant,  or  any  recognizance 
a.  Lit.  Rep*  acknowledged  by  assent  of  the  parties,  without  judicial  proceed- 
58.  Cr.  Car.  ing.  And  as  to  the  objection  which  was  made,  tliat  perhaps  the 
Br  vfn  ^47  ^  recovery  is  erroneous ;  to  that  it  was  answered,  that  that  was  the 
Hob.  68, 69.  plaintiff's  fault,  and  although  it  be  erroneous,  yet  so  long  as  it 
Cr.  Jac.  579.  remains  in  force,  it  ought  to  be  executed ;  and  when  it  is  it- 
^x^^vsm.     ^^^'^>  ^^^  ^^^  obligee  is  restored  to  his  new  action  on  the  bond. 

Mo.  872.  StUe  339, 340. 1  Mod.  Rep.  2S1.  4  Co.  59.  b.  60.  a.  5  Co.  S8.  b.    t8  Pnce  350. 

Xa)  Vid.  Dark  v.   MiicheU,  5  East,  251.  *'  on]^  to  the  particular  cause  of  action  h 

One  of  three  joint  covenantors  gives  a  bill  of  ''  which  judgment  is  recovered,  operating  ss 

exchange  for  part  of  a  debt  secured  by  the  ''  a  change  of  remedy  from  its  beine  of  t 

covenant,  on  which  billyjudgment  is  recovered;  ''  higher  nature  than  before:  but  a  ju&mcot 

held  such  judgment  to  be  no  bar  of  an  action  ^  recovered  in  any  form  of  action  is  ml  bat 

of  covenant  against  the  three;  such  bill,  though  **  a  security  for  the  original  cause  of  action, 

stated  to  have  been  given  for  the  payment  and  *'  until  it  be  made  productive  in  satisfacdoo 

in  sads&ction  of  the  debt  not  being  averred  "  to  the  party ;   and,  therefore,  till  then,  it 

to  have  been  accepted  as  satisfaction,  nor  to  **  cannot  operate  to  change  any  other  cq^b- 

have  produced  it  m  fact :  and  by  Lord  Ellen-  **  teral  concurrent  renfedy  which  the  {nrty 

borough  **  I  have  always  understood  the  prin-  **  may  have." 
**  ciple  of  irarM'  in  rem  jwHoaiam  to  relate 
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And  it  is  true^  that  in  old  books,  after  judgment  given  in  an  ac- 
tion of  debt  on  a  bond;  the  bond  shall  be  *  damned  (b),  because  *i.e.  cancel* 
the  duty  was  changed  into  another  nature,  and  that  was  the  true  '^^* 
reason  of  the  old  books,  and  not  the  reason  which  Brook  sup- 
poses in  abridging  the  case  of  11  H.  4.  Faits  19.  that  otherwise 
the  obligee  might  again  recover  thereupon.    And  therewith 
agree  9  E.  4.  51.  a.  7  H.  4.  S9.  b.  11  H.  4.  73.  b.  45  E.  S.  11, 
&c.     And  the  court  had  consideration  of  the  book  in  17  E.  3. 
24.  where  Edward  Devon  brought  an  action  of  debt  on  a  bond 
of20L  against  Richard  Scot,  who  pleaded,  that  before  the  Mayor 
and  Bai1if&  of  Newcastle  upon  Tine,  the  plaintiff  by  plaint  on 
the  same  bond,  recovered  and  had  execution ;  and  there^  because 
the  defendant  did  not  procure  the  bond  to  be  damned,  the  plain-     " 
tiff  had  judgment  to  recover  a^in,  notwithstanding  the  former 
Judgment  and  execution.     And  there  Shard  said  to  the  defend- 
ant, see  now  the  deed  be  damned.     But  the  court  said,  that  that 
judgment  was  given  because  it  was  the  defendant's  folly  that  the 
deed  was  not  damned  on  the  former  judgment.     For  in  the  time 
of  E.  3.  R.  2.  and  H*  4.  it  was  held,  that  when  a  man  did  re- 
cover on  a  bond,  that  the  bond  (as  hath  been  said)  should  be 
damned.     Wherein  the  content  and  quietness  of  men  in  old 
times  ought  to  be  observed,  that  when  judgment  was  given  against 
them  by  course  of  law,  *  they  were  satisfied  (herewith,  without    [  *  46  a.  ] 
prying  with  eagles'  eyes  into  matters  of  form,  or  the  manner  of 
proceeding,  or  of  the  trial,  or  insufficiency  of  the  pleading,  8cc 
to  the  intent  to  find  error  to  force  the  party  to  a  new  suit,  and 
himself  to  a  n^w  charge  and  ves^ation.     But  since  men  became 
more  contentious,  and  not  satisfied  with  anv  trial  or  jqdgment, 
but  writs  of  error  and  attaints  (which  in  old  times  were  rare,  and 
especially  writs  of  error)  were  so  frequent^  as  of  more  late  time 
they  were,  the  judges  thought  it  dangerous  to  cancel  the  deed, 
either  where  the  plaintiff  recovered,  or  where  he  was  barred  by 
judgment,  for  in  both  cases  the  judgment  might  be  reversed  by 
error  or  attaint,  and  therefore  the  reason  or  cause  of  the  said  Ante'a  45.  b. 
judgment  in  17  E.  3.  is  now  changed,  and  there  is  not  any  ques-  Antear.  a.* 
tion  but  judgment  and  execution  upon  a  bond,  is  a  good  bar  in  p^^^^'Jlt' 
a  new  action  thereupon;  and  therefore  the  said  book  of  17  E.  5Co.86. b.  * 
3.  is  not  to  be  urged  against  this  judgment*     Also  the  court  Antea.  45.  a. 
said,  that  if  a  man  brings  an  action  of  debt  on  a  bond,  and  is  Godb*J57^' 
barred  by  judgment,  so  long  as  the  judgment  stands  in  force,  he  Hob.2.4.'H. 
cannot  have  a  nf*w  action :  pari  ratione  when  he  hath  judgment  T'-  &•  «•  b.  i 
in  an  action  on  the  same  bond  so  long  as  the  judgment  stands  ^**"*  ^®P*  ®' 
in  force,  he  shall  not  have  a  new  action.     And  as  to  the  ease  Where  two  are 
which  has  been  objected,  that  where  two  are  bound  jointly  and  boundjointiy 
severally,  and  the  obligee  has  judgment  against  one  of  them,  J[^ ^ '^^®''**'^» 
that  yet  he  may  sue  the  other,  it  was  well  agreed.     For  against  obligee  has 
him  the  nature  of  the  bond  is  not  changed,  for  notwithstanding  jndpient 
the  judgment,  he  may  plead  that  it  is  not  his  deed.     And  after-  Say'roe^the 
wards  in  the  case  at  bar,  judgment  was  given  against  the  plain-  other, 
tiff,  and  the  doubt  in  9  E.  4.  50.  b.  51.  a.  where  this  matter' is  g^^g  Eaire. 
very  well  debated  on  both  sides,  well  resolved.  ri.     ' 


(b)  Vid.  note  (c)  to  Wymarys  cfuCf  ante>  p.  150. 
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DO  WD  ALE'S    CASE. 


Mich.  3  Jac.  1. 


In  the  Common  Pleas. 


Richardson     Ok  a  plea  of  plene  admmstravU  and  issue  thereon,  the  finding  assets  is  soffi- 

^'  dent;  the  finding  that  they  afe  beyond  sea,  is  surplusage :  and  resolved, 

Part  VI.  46  b,         ^«  When  the  place  is  material  the  jury  cannot  find  the  point  in  isme  in 

any  other  place. 

S»  Otherwise,  where  the  place  is  named  but  for  conformity  and  necessity. 

5,  Ob  every  general  issue  the  jury  ought  to  find  all  local  things,  in  any 

other  county,  which  are  material  in  law  for  the  matter  in  question. 

4.  When  a  bar  is  pleaded  in  a  real  or  personal  action,  as  a  release,  &c.  in  a 
fordgn  county,  there  the  jury  that  try  it  shall  assess  damages  for  the 
profits  of  the  lands  in  another  county,  and  so  by  a  mean  shall  enquire  of 
things  local  in  another  county  which  originally  they  cannot  do. 

5.  In  the  case  of  felony  the  trial  shall  be  always  by  the  common  law  in  tlie 
same  place  where  the  ofience  was. 

*Where,  well  as  the  contract  as  the  performance  of  it  is  'virbolly  made^ 
or  to  be  done  beyond  sea,  it  is  not  triable  by  our  law.*  S.  C.  Cro.  Jac. 
S5. 


5  Salk.  381.      In  debt  by  Richardson  against  Dowdale,  executor  of  Lante,  the 

6  Mod.  195.       defendant  pleaded,  fully  administered,  and  the  plaintiiT  said,  that 

he  had  assets  at  Excester,  and  the  jury  found  that  the  testator 
died  infra  regnum  Hibemiay  and  that  the  defendant  after  the  tes- 
tator's death,  divers  of  the  tes^tator's  goods  within  the  realm  of 
(a)  Cr.  Jac.      (a)  Ireland  took  and  administered,  to  the  value  of  the  debt,  and 
*^'  that  the  defendant  nulla  alia  sive  plura  bona  qtue  fuef  pradH  /a- 

tataris,  post  mortem  testatoris  infra  regnum  Anglia  unquam  admi' 
nistravit,  et  5f,  ^c.  And  it  was  objected  by  the  defendant's 
counsel,  that  it  had  been  a  question  in  old  books,  whether  the 
jury  can  find  transitory  things  in  a  foreign  county,  and  in^S  Ma. 
(5)Cr.E1.842.  Br.  Att.  {b)  104.  it  is  held  that  the  jury  of  one  county  are  not  {c) 
Si^elwM  a.  compellable  to  find  transitory  things  in  another  county,  but  at 

their  pleasure ;  and  it  was  said,  as  a  jury  of  one  county  cannot 
find  a  thing  which  is  local  in  another  county,  so  a  jury  canoot 
find  any  thing  although  it  be  transitory,  done  in  another  realm; 
for  by  presumption  of  law  they  can  in  neither  case  take  conusance 
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of  the  thinrr  (a).     As  in  10  EL  Dyer  27 1  (a).     In  debt  brou^rht  W  ^y-  ^^^ 

in  London  against  one  as  son  and  heir  on  a  bond  made  by  nis  KoU.  639.  * 

father,  who  pleaded  nothing  by  descent  at  the  time  of  the  writ  Palm.  366, 

purchased,  nor  ever  after,  &c.  and  the  plaintiff  averred  assets  by  Postca47.  a* 

descent  in  London,  in  parochia  Sf  "ward*  prcedicC  and  gave  in 

evidence  assets  in  Cornwall,  and  whether  that  were  good  evidence, 

or  whether  the  jury  might  find  it  or  not,  was  the  question ;  and 

there  it  seems  it  was  not  good  evidence;  nor  could  the  jury  find 

this  local  matter  in  a  foreign  county.     And  47  E.  3.  2.  £1  E.  4. 

10.  a.  22  and  36.  b.  10  H.  7*  22  a.  b.  11  H.  7.  16  a.  b.  and  many 

other  books  are,  that  a  thing  merely  done  beyond  sea,  shall  not  i  BnUt.  iso. 

be  tried  here.     But  after  many  arguments  and  good  considera-  Hob.  i7o. 

tion  it  was  resolved,  *  that  judgment  should  be  given  for  the    [  *  47  a.  J 

plaintiff.     And  in  this  case  these  points  were  resolved  for  good 

law.  First,  when  the  place  is  material,  as  when  it  is  made  parcel  \  Wh«n  the 

of  the  issue,  there  the  jury  cannot  find  the  point  in  issue  in  any  rial,  the  innr* 

other  place,  for  by  special  pleading,  the  point  in  issue  is  restrained  cannot  find  the 

to  a  certain  place.  P?»"^ »°  ]""« 

*^  m  any  other 

place. 

2.  There  is  a  difierence  when   the  place  is  named  but  for  2.  Otherwise^ 
conformity  and   necessity;   and  when   (as   it  hath   been   said)  y»*»«nthcplla^ 
it  is  parcel  of  the  issue,  as  in  the  case  which  hath  been  put  ^"^%rtn?tr 
in  10  Eliz.  in  debt  against  the  heir,  he  pleaded  nothing  by  de-  and  necessity, 
scent  generally^  in  that  case  the  plaintiff  could  not  reply  in  so  j. 
general  a  manner,  for  then  no  trial  could  be  had  thereof;  but  in  306?  Huttl'a. 
such  case,  for  conformity  and  necessity  of  triaU  he  ought  to  name  7  Co.  27.  a. 
a  certain  place,  as  there  he  did,  within  a  parish  and  ward  within  ^*  j"  *  S^' 
London.     But  God  forbid,  but  that  the  jury  may  find  assets  by  Co.  Lit.*28«.'b, 
descent,  in  any  other  county  within  England ;  for  the  law  is,  that  Hardr.  61. 
the  plaintiff  in  such  case  shall  have  in  execution  all  the  lands  \  co"is^* 
which  the  heir  has,  and  perhaps  he  has  lands  in  divers  counties,  piowd.  440. 
and  therefore  although  one  place  be  named  for  necessity,  yet  the 
jury  may  find  all  that  which  by  law  shall  be  chargeable  in  such  ^^  Litga**  b 
case,  in  what  town  or  county  soever  it  lies,  and  so  was  the  prin- 
cipal case  resolved  aferwards  in  10  Eliz.  although  it  be  not  there 
so  reported;  and  therewith  in  effect  agrees   10  H.  6.  13.  b.  ad- 
judged, and  therefore  the  said  conceit  of  Brook  2.  Ma.  Attaint  ^''*  ^*-  W*»  ^• 
104.  was  utterly  denied  ^^^  totam  cur\  for  they  are  bound  under 
pain  of  attaint,  to  find  assets  in  any  county  whatsoever.     For  (ad 
it  hath  been  said)  it  may  be  that  the  executor  has  goods  of  the 
testator  in  divers  several  counties,  and  which  in  none  of  the  said 
counties  by  itself  is  sufficient.     So  if  a  man  has  20  acres  of  land  B.N.C.  45i. 
in  tail  in  the  county  of  N.  and  20  acres  of  equal  value  in  fee-  Moor  47.207. 
simple  in  20  several  counties,  and  makes  a  feoffment  in  fee  of  the 
land  in  tail  with  warranty  and  dies,  the  issue  in  tail  brings  a  For-  ^^k^gi^b^V 
medon  for  the  land  in  N.,  in  this  case  the  feoffee  can  aliedge  as-  co.'27.  Cai- 
sets  but  in  one  county  only ;  but  the  jury  are  bound  on  manifest  vin[s  case, 
proof,  upon  pain  of  attaint,  to  find  the  assets  in  all  the  several  *  ^^^'  ^^®* 
counties  in  which  the  feoffor  had  lands  in  fee-simple.    3.  On  3.  On  every 
every  general  issue,  the  jury  ought  to  find  all  local  things  in  any  ^e^arr'oSSt 

to  find  all  local  things  in  any  other  county,  which  are  material  in  law  for  the  matters  in  qoesUom 


(a)  Vid.  fully  upon  this  subject,  the  judgment  of  Abbot,  C.  J.    Bex  v.  Burdett^  4  Banu  & 
Aid.  171.    Stephen  on  Pleading,  510. 

lOUUl.  B  B. 
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otliei*  county,  which  are  material  in  law  for  the  matter  in  ques- 
tion, as  warranty  and  assets  in  another  county :  so  where  lands 

•  6  ^«  g|.g  exchanged  for  lands  in  another  county,  and  the  like.     4. 

4.  ^Vhen  a  bar  When  a  bar  is  pleaded  in  a  real  or  personal  action,  as  a  release, 
is  pleaded  in  a  j^^.  in  a  foreign  county,  there  the  jury  that  try  it  shall  assess 
a]^ac?ion^^as  a  damages  for  the  profits  of  the  lands  in  another  county,  and  so 
release,  &c.  in  by  a  mean  shall  enquire  of  things  local  in  another  county,  which 
a  foreign  originally  they  cannot  do,  quia  mttlta  conceduntur  per  obliquumf 
*r  *°47  b^l  9^*^  *non  conceduntur  de  directo.  And  when  they  try  the  matter 
rv  that  try  it  ^^  ^be  bar  on  good  and  pregnant  evidence,  they  ought  to  find  all 
shall  assess  da-  dependants  thereupon,  as  damages.  See.  And  by  these  differences 
ma^es  ^^^^^  you  will  better  understand  your  books,  which  at  first  seem  to 
Knds^ an-^  disagree,  3  E.  3.  Assise  446.  18  E.  S.  38.  21  E.  3.  11.  I  Ass.  p. 
other  county,  15,  3  Ass.  p.  4.  6  Ass.  p.  4,  5.  Ass.  p.  7.  21  Ass.  p.  8.  29  A^ 
^or.l?rn\«  P-  5.  44  E.  3.  6.  b.  14  H.  4.  35.  5  H.  5.  2.  10  H.  6.  IS.  21  H. 

inean  snail  en-  ■  w—    ^  .^  .-«  ..  •« 

qmreof  things  6.  51.  33  H.  6.  37  H.  6.  2.  7  E.  4.  45.   18  E.  4.  1.  22  E.  4. 19- 

local  in  an-  13  H.  7.  17  Br.  Issue  82.  2  Mar.  Br.  Attaint.  104.  and  so  the 
^hSh^i?^'    yM^;-^  in  Dyer  10  Eliz.  271,  272.  well  resolved. 

nally  they  cannot  do. 

5.  In  felony  But  it  was  resolved,  that  in  the  case  of  felony  the  trial  shall  be 
llTalwavs^by  ^^^ys  by  the  common  law  in  the  same  place  where  the  offence 
the  common  was,  and  shall  not  be  supposed  in  any  other  place :  for  in  cri- 
law  in  the  minal  causes  the  rule  holds  tJn  quis  delinquit,  ibi  punietur, 

same  place 

where  the  offence  was. 

6.  The  finding)  Lastly  it  was  resolved,  that  the  jurors  have  found  the  sub- 
ing^be  sab-  Stance  of  the  issue,  tliat  is  to  say  assets ;  and  the  finding  that 
stance  of  the  they  are  beyond  sea,  is  surplusage*  For,  if  the  executors 
issue:  the  find-  jj^ve  goods  of  the  testator's  in  any  part  of  the  world,  tbqr 
yondseaissar.  shall  De  charged  in  respect  of  them,  for  many  merdiaats 
plosage.  and  other  men,  who  have  stocks  and  goods  to  a  great  value 
1  Brownl.  Sf .  beyond  sea,  are  indebted  here  in  England ;  and  God  forbid, 
Cr.  Jac.  5*5.  that  those  goods  should  not  be  liable  to  their  debts,  for  otber- 
Hard.  64.346    ^igg  there  would  be  a  great  defect  in  the  law.     Vide  M.  SO 

and   SI    Eliz.   in   an  action  on  the  case  on  Assumpsit  (whidi 

action  was  grounded  on  an  instrimient  called  a  policy,  commonlj 

made  between  merchants  for  assurance  of  their  goods),  the  pliia- 

tiif  declared,  that  the  defendant  at  London  did  assume,  that  sodi 

a  ship  should  sail  from  Melcomb  Regis  in  the  county  of  D.  to 

Abvile  in  France  safely,  without  violence,  &c.    And  the  plaintiff 

declared,  that  the  said  ship  in  sailing  towards  Abvile,  sc.  in  the 

river  of  Soame,  in  the  realm  of  France,  was  arrested  by  the  King 

of  France,  &c.  and  the  parties  came  to  issue,  whedier  the  said 

ship  was  so  arrested  or  not:  and  this  issue  was  tried  by  ^ui 

prius  before  Wray,  Chief  Justice,  in  London,  and  found  for  the 

SeldcnsnrFor-  p'aintiff.     And  it  was  moved  in  arrest  of  judgment  that  this  issue 

tescue  31. 10     arising  merely  from  a  place  which  is  out  of  the  realm,  could  not 

H.  7. 2^.  a.  b.     bg  XYiitCi :  for  whether  the  ship  was  arrested  in  the  river  of  SoaoM 

Moor  178.         ^"  France,  or  not,  is  merely  and  wholly  out  of  the  realm,  and 

Vaugh.  413.      therefore  it  could  not  be  tried ;  and  thereupon  the  books  were 

Mod  ReVs?    ^^^^^'  in  10  H.  7.  22.  a.  b.  11  H.  7-  16.  a.  b.  €1  E.  4.  10.  a.  47 

'•*'••  E.  3.  2.  12  H.  4.  16.  IS  E.  1.  Mordancest.  47.  12  H.  S.  i6.f 

Where  as  well  ,^//.  eg  Ass.  p.  1 1.     And  if  it  could  be  tried,  it  was  said,  that  the 

thtft!ontract  as  *  '  ' 

die  performance  of  It  is  wholly  irade  or  to  I  e  done  beyond  sea,  it  is  not  triable  by  our  law,  bsl? 

the  promise  be  made  in  EnglanJ,  it  shall  be  tried. 
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jury  should  come  from  Melcomb  (b),  for  by  common  intendment  ^^^'^•^''l:  ^' 

they  may  have  best  knowledge  of  the  arrest.     But  it  was  answer-  caivin's'case. 

ed  and  resolved,  that  this  issue  should  be  tried  where  the  action  i  Sand.  247. 

was  brought;  and  it  was  agreed,  that  where  as  well  the  contract  ^^'g'^  ^^^'  ^' 

as  the  performance  of  it  is  wholly  made,  or  to  be  done  beyond 

sea,  and  it  so  appears,  there  it  is  not  triable  in  our  law;  *  but    [  *48  a.  ] 

here  the  promise  was  made  here  in  London,  which  is  the  ground  Co.Lit.26i.  b. 

and  foundation  of  the  action :  and  therefore  there  is  in  this  case  M^rclfa. 

of  necessity  it  shall  be  tried,  or  otherwise  it  should  not  be  tried  F.N.B.  no, 

at  all  (c).     And  the  arrest  which  is  in  issue  is  not  the  ground  of 

the  action,  but  the  Assumpsit^  and  the  arrest  is  the  breach  of  the 

Assumpsit ;  and  therefore  in  this  case  of  necessity  it  shall  be  tried 

where  the  Assumpsit^  which  is  the  ground  and  original  cause  of 

the  action,  was  made.     And  the  record  of  a  case  in  an  action  of 

debt  of  500/.  between  Hugh  Gynn,'plaintiff,  and  Evangelist  Coq-  Godb.  204. 9 

stantine,  defendant,  Pasch.  28  Eliz,  was  shewed  the  court ;  which  J^°JJ'  ^l^\ 

was,  that  Constantine  by  indenture  of  charter-party  made  At  inst.  i4i,  149. 

Thetford  in  Norfolk,  did  covenant  with  Hugh  Gynn,  that  such  Co.  Lit.  5?6i.  b. 

a  ship  should  sail  from  Blackney  in  Norfolk  to  Muttrell  in  Spain,  1  Brownl.  22. 

and  should  there  stay  for  a  certain  time,  and  bound  himself  in 

500L  to  perform  it.     In  which  the  issue  was,  whether  the  ship 

did  stay  at  Muttrell  aforesaid  for  a  certain  time;  which  issue  was 

tried  for  the  plaintiff  by  a  junr  de  vicineto  de  Thetfordy  where  the 

diarter^party  was  made;  ana  after  long  deliberation  judgment  Co.Lit.26i.b. 

was  given  in  the  King^s  Bench  for  the  plaintiff.    Note  reader, 

this  point  hath  been  twice  adjudged.     Vide  7  H.  6.  14.     Q,tmre 

impedit     Vide  5  R.  e  Trial  54t. 

[See  the  case  of  Wey  v,  Yalley,  6  Mod.  194,  195.  2  Salk.  651.    Debt  brought  in  London, 
on  a  demise  of  lands  in  Jamaica,  &c.]    Note  to  former  edition. 


(b)  In  civil  cases  the  venire  fadtu  is  now  colour  of  doubt,  but  that  every  action  that  is 
awarded  from  the  bod^  of  the  county,  4  &  5  transitory  may  be  laid  in  any  county  in  Eng- 
Anne>  c.  16.;  and  it  is  sufficient  to  allege  a  land,  though  the  matter  arises  beyond  the 
ooun^  for  a  venue.  Ware  v*  Boydell,  3  M.  seas ;  per  Lord  Mansfield.  Moityn  v.  Fabry' 
&8,  148.  ffof,  Cowp.  181.  and  vid.  Mekm  y.  Duke  of 

(c)  As  to  transitory  actions  there  is  not  a  Fityamei^  l  Bos.  &  Pull.  138* 
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B  O  S  W  E  L'S    CASE 


Mich.  3  Jacobi. 


In  the  King's  Bench. 


Lowe  At  the  common  law,  before  stat  West.  2.  if  one  had  presented  to  a  cfaurcfa 

Bishop  of  which  did  belong  to  another,  and  his  clerk  had  been  admitted  and  institated, 

LoHDOw.  presently  thereby  the    rightful  patron  was  out  of  possession,  and  the 

usurper  had  guned  the  inheritance  of  the  advowson  by  wrong,  and  the 
lawful  patron  had  lost  the  presentment  hac  vice  for  ever,  without  any 
regard  to  infancy,  coverture,  or  any  such  like  disability  in  the  patron. 
But  at  the  common  law  if  one  had  usurped  on  the  King  and  his  presentee 
had  been  admitted,  instituted,  and  inducted,yet  the  King  might  have  a  Quanr 
mpedit^  and  thereby  remove  the  incumbent.  But  if  a  bishop  c<^8tes  with- 
out title  to  a  church  presentable,  and  his  clerk  b  inducted,  yet  it  does  not 
put  the  rightful  patron  out  of  possession,  but  his  presentee  ought  to  be 
received  without  any  process  of  law.  But  pienarty  at  common  law  did 
put  him  who  had  right  to  collate  to  his  writ  of  right. 
*If  tenant  for  years,  or  guardian,  brings  a  Quare  hnpedU,  and  the  defeodaat 
lias  a  writ  to  the  bishop  against  the  termor  or  guardian,  and  his  presentee 
is  admitted,  instituted,  and  inducted,  yet  the  tenant  of  the  freehold  is  ntt 
put  out  of  possession.* 

By  the  stat.  West  2.  these  three  points  are  inquirable :  if  the  cfaurcfa  be 
full  or  void,  if  full  of  whose  presentment,  and  lastly  the  inquiry  of  die 
value  of  the  church ;  but  in  a  Quare  impedU  or  assbe  of  Darrein  present- 
ment, these  points  were  not  inquirable  ex  officio  at  common  law. 
*And  at  common  law  before  the  stat.  the  patron  did  not  recover  damages 
in  a  QMare  impeditJ^ 

*A1\  the  counts  of  the  King  in  Quare  impedit  are  to  his  damage,  yet  he 
shall  recover  no  damages  either  by  stat.  West.  2.  or  by  the  common  Unr.* 
By  the  common  law  if  a  disturber  being  defendant,  presents  pending  the 
writ,  and  his  clerk  is  admitted,  instituted,  and  inducted,  and  afterwanb 
judgment  is  given  against  the  defendant,  such  clerk  shall  be  removed. 
So  in  all  cases  where  any  clerk  comes  in  pending  the  writ,  by  the  preseat- 
ment  of  one  against  whom  the  plaintiff  hath  good  title,  his  clerk  shall  be 
removed :  otherwise  where  the  stranger  hath  good  right. 
No  incumbent  shall  be  removed  by  the  stat.  West.  2.  by  Quare  iwipeSi  of 
assize  of  Darrein  presentment  purchased  within  six  months,  unless  the 
incimibent  be  named  in  the  writ. 

The  Metropolitan  shall  never  present  by.  lapse,  but  when  the  infeiior  Qr£> 
nary  might  have  collated  by  lapse  and  surceases  his  time. 
Upon  recovery  in  Quare  impedU  where  it  is  found  that  the  church  b  (uU 
of  the  presentment  of  a  stranger  pending  the  writ,  and  it  does  not  appeir 
whether  the  incumbent  came  in  by  better  title  than  the  plaintiff  had,  the 
plaintiff  b  entitled  to  a  writ  to  the  bishop  generally,  and  the  bishop  most 


48  b. — 49  a«  boswel's  case.  3jS 

execute  it,  and  cannot  return  that  the  church  is  full  of  another.    [S.  C. 
Cro.  Jac.  92.  Jenk.  Cent.  282.    Vid.  the  entry,  Co.  Ent.  264.  nu.  14.1 


Anthony  Lowe  brought  a  Qpuire  impedit  of  the  chijrch  of  Booth  223. 
Wymbish,  against  Richard,  Bishop  of  London,  and  John  Lan-  y^'  ^^^'    ' 
castre,  and  counted,  that  Henry,  Earl  of  Sussex,  was  seised  in 
fee  of  the  manor  of  Wymbish,  to  which  the  said  church  is  ap- 
pendant, who  presented  John  Lancastre,  one  of  the  defendants, 
who  was  admitted,  instituted  and  inducted,  and  afterwards  the 
said  Earl  died  seised,  after  whose  death  the  manor  to  which, 
&c.  descended  to  Robert,  now  Earl  of  Sussex,  who  levied  a  fine 
of  the  said  advowson  to  Edward  Hamond  in  fee,  who  granted 
the  next  avoidance  to  Anthony  Lowe,  the  plaintiff,  and  after- 
wards the  said  John  Lancastre  resigned  to  the  said  Richard, 
Bishop  of  London,  the  other  of  the  defendants,  whereby  the 
church   became  void   by  the  said  resignation,  and  so  it  did 
belong  to  the  plaintiff  to  present,  and  the  defendant  did  disturb 
him.     The  bishop  pleaded,  quod  ipse  nihil  habet^   nee  habere  3B»l»t.i74. 
clamat  in  ecclesid  prcedic^  nisi  admissionem^  institutionem  Sf  induc^ 
tionem  personarum^  Sfc.  Sf  petit  judicium  si  absque  speciali  impedi' 
mentOy  Sfc.   John  Lancastre,  the  other  defendant  pleaded,  that 
before  the  writ  purchased,  he  was  in  the  snid  church  by  the 
space  of  six  months,  of  the  presentment  of  the  said  Henry,  Earl 
of  Sussex,  absque  hocy  that  the  church  was  void  modo  i^Jorma: 
as  the  plaintiff  had  declared.     As  to  the  plea  of  the  ordinary,  ^^^^'^^ 
the  plaintiff  prayed  a  writ  to  the«bishop  against  him,  et  concedi-^  p|*  79.VN.B. 
/f/r,  sed  cesset  executio  quousque  the  plea  between  the  plaintiff  and   38. 
the  other  defendant  be  determined.  As  to  the  plea  of  Lancastre, 
the  plaintiff  did  maintain  that  the  church  was  void  modo  etforma^ 
^c.  on  which  they  were  at  issue,  and  at  Nisi  prius  it  was  found  ^    «     q- 
for  the  plaintiff.     And  farther  the  jury  did  enquire  of  the  three  crl).  Jac.  93. 
ordinary  points,    1.  Si  ecclesia  plena  sitj  *4*  ^^  ^^j  ^^  aijus  prce^    [  •  49  a.  ] 
sentatione.     2.  The  yearly  value  of  the  church.     3.  Si  tempus  Dyer  i85.pl. 
semestre  transierit  after  the  avoidance.     As  to   the  first,  they  JvJ  lv  344,  k 
found  that  the  church  was  full  of  Lawrence  Boswel,  ex  prcesen' 
iatione  domince  Eliz.  Regime  AngV  pendente  brevi  de  Qjiare  im^ 
pedit.     As  to  the  second,    that  the  church  was  of  the  yearly 
value  of  80/.  As  to  the  third,  that  the  action  was  brought  within 
six  months  after  the  avoidance ;  on  which  verdict  judgment  was 
given  in  this  manner.     Ideo  consideratum  est^  quod  prced!  Antho* 
nius  reaiperet  versus  prcefat.  Johannem  Lancastre  prcesentationem 
suam  ad  ecclesiam  pradict*   qua:  modo  plena  existit  de  pnefato 
hatarenlio  BosmeU^  ex  prasentatione  dicf  nuper  Regincc  Eliz. 
pendente  prced^  breve  de  Qfiare  impedit  inter  ipsum  Anthonium  Sf 
prcefat.  Johan\  Sf  damna  sua  ad  valorem  ecclesia  prcedH  per  dimi£ 
annij  qua  in  se  attingunt  ad  40/.  perjurator^  prad'  injbrmd  pradl 
assess.  4*  habeat  breve  prof,  Episcopo  Londin*  iUius  Ordinar^^  quod 
non  obstante  reclamat  sudj  aut  reclama^  prced^  JoV  4*  Laur^f  seu  ^  ^^^^ 
eorum  alterius  (licet  idem  Laurentius  ad  ecclesiam  prad*  pendente 
breve  prcedicf  admissusj  institutus^  Sf  in  eadem  inductus  existatj 
eundem  Laurenttum  ab  ecclesid  prrcdicf  removeat\  ac  ad  ecclesiam 
illam  ad  presentation*  ipsius  Anthonii  idon*  personam  admittaf.  n    1      oj 
Et  pi'ced*  JoJiari  in  misericordia.    And  pa  this  judgment  a  writ 
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of  error  was  brought,  and  divers  errors  assigned.     And  now, 
this  term,  after  many  arguments  at  the  bar  and  bench^  these 

At  the  com-  points  were  resolved  j)er  totam  cur'.     1.  That  at  the  common 

r  re  Stat  *^^  law  before  the  stat.  of  West.  2.  cap.  5.  if  one  common  person 

West.  9.  if  one  had  presented  to  a  church  which  did  belong  to  another  comBxifi 

had  presented  person,  and   his  clerk  had  been  admitted  and   instituted^  ifi 

wljLhXd  be-  ^bich  case  (in  the  case  of  a  common  person,  the  chiirch  was 

lonf*  to  an-  full),  presently  thereby  the  rightful  patron  was  out  of  posBCMioiii 

other,  and  liis  and  the  usurper  had  gained  tne  inheritance  of  the  advowaon  by 

admmedand"  wrong,  and  the  lawful  patron  had  lost  the  presentment  Aoc  t»cf 

institnted,pre-  for  ever.     For  he  had   no  other  remedy  but  a  writ  of  right  of 

*^"**y  thereby  advowson,  in  which  the  inheritance  of  the  advowson  sImhiU  be 

patron  was  ont  recovered,  but  the  incumbent  should  not  be  removed.    And  that 

of  possession,  is  the  reason  why  full  or  not  full,  shall  be  tried  by  the  bishop, 

*"h*d^  "f"'P'  because  the  church  is  full  by  institution  which  is  a  spiritual  act; 

the  fnheriN^  ^^^  ^^  ^^  should  not  be  full  till  induction,  then,  full  or  not  lull, 

anceofthead-  should  be  tried  by  the  verdict  of  twelve  men,  according  to  the 

vowsonby  common  law :  for  induction  is  a  thinff  notorious,  and  ahall  not 

\VIOnj',  and  ,  .      -i    •  •         «   .    .  •     xr.  *      >.^   »▼         ®^  a  *        :• 

the  lawful  pa-  be  tried  by  the  bishop.  Vine  £2  H.  6.  27,  &c.  And  yet  m  some 
tron  had  lost  case  a  jury  shall  inquire  of  the  plenarty,  as  in  this  case ;  and  in 
mcntha'cvice  ^^  Quare  impedits^  one  of  the  three  pohits  inquirabie  is,  if  the 
for  ever,  with-  church  be  fuH,  or  not?  And  at  the  common  law  as  well  infiuUt 
[  *  49  b.  ]  as  feme-coverts,  were  put  to  their  writs  of  *right  in  the  same 
out  any  regard  case,  and  there  were  two  reasons  at  the  commcm  law  in  the  said 
vennre^or^^  case.  1.  That  he  who  came  in  by  admission  and  institution, 
any  such  like  came  in  by  a  judicial  act,  and  the  law  presumes,  that  the  bishop, 
disability  in  ^||q  jjj,s  the  cure  of  the  souls  of  all  within  his  diocese,  for  which 
e  pa  ron.  j^^  ^o\\  answer  at  his  fearful  and  final  account  (in  respect  of 
s  Inst.  353,  which  he  ought  to  keep  and  defend  them  against  all  heretics 
354.  &c.  '  and  schismatics,  and  other  ministers  of  the  aevil),  will  not  do 
^\H^n^^'  or  assent  to  any  wrong  to  be  done  to  their  patronaees,  whidi  is 
583. 1  Sid.3Po.  ot  their  cnrthly  possession;  but  it  the  church  be  litigious,  that  be 
if  Wilson  181.  will  inform  himself  of  the  truth  by  a  Jure patronatusy  and  so  da 
*Insif**359 '  ^'  right.     2.  Another  reason  was,  that  by  the  common  law,  id 

every  parish  there  ought  to  be  idonea  persona :  for  so  it  appears 

by  the  words  of  the  Qiiare  impedit,  Qtlbd  permittaf  prasenUnrt 

Co.  Lit.  17.  b.    idoncam  personam^  Sfc*  which  epithet  idonea  includes  ability  ia 

learning  and  doctrine,  honesty  in  conversation,  ^nd  diligence  in 
his  function,  and  all  that  to  instruct  the  people  of  God  in  tnie 
religion  and  good  conversation,  and  to  avoid  contention;  and 
to  the  intent  that  he  who  has  so  great  a  charge  might  effectoally 
and  peaceably  attend  his  charge,  the  common  law  did  provide, 
that  after  institution  he  should  not  be  subject  to  actions ;  and  so 
neglect  his  duty,  in  losing  his  time  in  suits  and  troubles  in  law; 
and  that  was  the  reason  of  the  common  law,  that  after  institu- 
tion into  the  church  at  the  presentation  of  another,  although  he 
had  no  right,  that  the  incumbent  should  not  be  removed  at  the 
suit  of  any  common  person ;  but  to  recover  his  right,  he  might 
have  a  writ  of  right  of  advowson,  by  which  the  incumbent  should 
not  be  removed.  And  it  is  to  be  observed  in  these  cases,  for- 
asmuch as  the  final  intent  of  the  law  Mas  to  have  idoneamper* 
so7iam^  and  that  no  profit  might  by  any  means  arise  to  the  patron 
(for  that  would  be  detestable  simony),  the  common  law  did  prefer 
the  service  of  God  to  be  celebrated,  and  tlie  pec^e  of  God  in- 
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structedj}^  idoneam  personam  in  peace  and  quietness  before 
any  right  of  any  other  common  person,  and  without  any  regard 
to  infancy,  coverture,  or  any  such  like  disability  of  the  patron. 
But  at  the  common  law,  if  one  had  (a)  usurped  on  the  King,  ^^  **>«  co™- 
and  his  presentee   had  been  admitted,  instituted,  and  inducted  ^e^hs^nsurp- 
(for  without  induction  the  church  is  not  full  against  the  King),  edoutheking, 
yet  the  King  at  the  common  law  might  have  a  Uuare  (i)  impedit^  h*!i^h^*°^H^ 
and  thereby  remove  the  incumbent ;  for  no  act  of  the  bishop  muted^insti- 
or  any  other  could  bar  the  King  of  his  right :  Sf  (c)  mdlum  tent'  tnted  and  in- 
pus  occurrit  Regi.     But  in  such  case,  although  it  concerned  the  jj?cted,yettlie 
King,  if  the  presentee  of  another  be  admitted,  instituted,  and  have?*qaare 
inducted,  the  King  could  not  present  till  he  had  removed  the  impedit,  and 
usurper's  incumbent  by  Quare  impedity  •and  that  was  (as  hath  ^J^^^^*^®'  -, 

been  said)  to  avoid  contention  in  the  church;  so  that  he  who  }-     ^,    . '  ■* 
.     .      .       '    ,  I    11  1  111  1    move  the  in- 

is  tUf  in  such  manner,  snail  not  be  removed  but  by  process  and  cambent. 

course  of  law,  although  it  were  in  the  King's  case.     But  if  a  ifabUbop 
bishop  {d)  collates  without  title  to  a  church  presentable,  and  his  collates  with- 
clerk  is  inducted,  yet  that  should  not  put  the  rightful  patron  out  title  lo  a 
out  of  possession ;  for  that  is  but  a  provision  for  the  celebration  gentable^^wd 
of  divine  service,  in  the  mean  time  till  the  patron  presents,  and  Ms  clerk' is  in* 
that  belongs  to  his  office,  and  therefore  shall  not  put  the  patron  ducted,  yet  it 
to  a  Q^are  impedit  in  such  case,  but  his  presentee  ought  to  be  the rightfai pa- 
received  without  any  process  of  law ;  and  thei*efore  in  such  case  tron  out  of 
no  plenarty  by  collation  can  be  pleaded  against  the  patron;  for  Po»5es»ion. 
no  plenarty  is  available  in  law,  against  him  who  has  title  to 
present,  but  only   plenarty  by   presentation.     And   therewith 
agree  the  words  of  the  stat.  of  {e)  Westm.  2.  c.  5,  cum  aliquis^  law^pleuarty 
S^c,  prccsentaverit  ad  aliquam  eccles.     But  plenarty  by  {^f)  coUa-  put  him  who 
tion  at  the  common  law,  did  put  him  who  had  right  to  collate,  iJajj  a  right  to 
to  his  writ  of  right  at  the  common  law  (a).     For  as  plenarty  by  wrirof  right 
presentation  did  put  him  who  ought  to  present  out  of  possession 
at  the  common  law,  pari  ratione  ij-  jure^  plenarty  by  collation  ^)^°**^*  *• 
put  him  who  ought  to  collate  out  of  possession.     For  (g)  eadem  5/^^  cVfjac. 
lex  est  ubi  eadem  est  ratio.     And  that  appears  by  the  judgment  54.  its,  S85.  % 
17  E.  3.  64.  b.  in  the  Dean  of  Lincoln's  case.     But  forasmuch  S'***^*'^^^* 
as  bishops  would  admit  and  institute  presentees,  without  inform-  Hob.  24«! 
ing  themselves  (as  they  ought  to  do)  of  the  right  of  him  who  Owen  7, 8. 

presented,  many  patrons  lost  their  presentment  without  any  *J^?"'^^^* 

i^-r"^  X  o  T?      *u  -.  ...I         •  1     ^.  i«  Roll.  Rep.  7. 

regard  to  mfancy,  coverture,  occ.     i^or  that  reason  the  said  act  1  Mod.  Rep. 

of  {h)  Westm.  2.  cap.  5*  was  made,  and  that  recites.  Cum  aliquis  277. 

jus  prcesentandi  non  habcm  prceseiUaverit  ad  aliquam  ecclesiamy 

aijus  prcBsentatus  sit  admissus  (id  est  institutus)^  ipse  qui  est  verus 

patronus  per  nullum  aliud  breve  recuperare  potuit  advocationem 

suam  quam  per  breve  de  recto.     By  which  act  {i)  three  points  what  three 

thinga  are  pro- 
vided for  by  Stat.  Westm.  S.  cap.  5.  {b)  Cr.  Jac.  385.  Antea  SO.  a.  Co.  Lit.  153.  a.  2  Roll. 
349. 3  BuUtr.  90.  Lit.  Rep.  35*.  (e)  Hob.  347.  Lit.  Rep.  99.340.  F.N.B.  34.  K.  Co.  Lit.  41.  b.  90. 
b.  118.  a.  294.  b.  Hard.  'U,  25. 1  Jones  79. 2  Inst.  273.  360.  Oodb.  297. 305. 3l2>  217.  Plowd.  3il. 
a.  1  Roll.  Rep.  165.  Pahn.  354.  357.  2  Roll.  Rep.  422.  (d)  2  lust.  357.  2  Roll.  350.  Hob.  242.  30^. 
Co.  Lit.  344.  b.  Antea  29.  b.  {e)  Ant  30.  (/)  Antca  SO.  a.  2  Roll.  350.  (^')  7  Co.  18.  b.  Calvin's 
case.  Co.  Lit.  10.  a.  191.  a.  232.  a.  (A)  2  Inst.  353,  3M,  355.  &c.  (t)  Vide  B.  tit.  Present'  al  £s- 
glise  46.  14  H.  8.  31.  Hob.  238.  Hetl.  160.  2  Inst.  339. 1  Jones  48.  Cart.  34,  35. 


(a)  Quaere  whether  in  the  case  of  a  do-    s^sion  for  six  months  is  a  bar?  Vld.  Midler 
native,  plenarty  was  a  good  plea  at  the  com-    v.  Chauvel,  1  Meriv.  475. 
moo  law,  and  whether  since  the  statute  pos- 
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amongst  others  were  provided.     1.-  If  an  usurpation  be  made 
OR  an  infant,  or  feme-covert,  who  lias  an  advowson  by  descent, 
the  infant  after  his  full  age,  and  the  wife  after  the  death  of  her 
husband,  shall  have  the  same  action  by  Quare  tmpedit,  or  assise 
of  Darrein  presentment  as  her  late  ancestor  might  have  had. 
So  if  tenant  in  dower,  or  tenant  by  the  curtesy,  or  tenant  for 
life,  or  in  tail,  suffers  an  usurpation,  he  in  reversion  vrho  claims 
it  by  descent,  shall  have  the  same  remedy.     So  the  same  law 
(rt)  Hob.  538.    of  an  usurpation  in  the  time  of  the  (a)  vacancy  of  the  bishoprick, 
JacleTS.s'^'     archdeaconry,  rectory,  8cc.  but  in  all  these  cases  the  usurper 
Inst.  369.  Cart,  has  gained  the  inheritance  by  wrong,  and  the  stat.  will  not  revest 
3*«  the  right,  but  only  gives  a  possessory  action  to  remove  the  in- 

cumbent ;  where,  by  the  common  law,  they  had  not  any  re- 
medy but  by  writ  of  right,  in  which  they  should  recover  thar 
[  •  50  b.  ]  inheritance,  but  not  their  presentment.  16  Ed.  S.  Quare  *»- 
(6)  Hob.  240  P^dit  (b)  67.  Adams's  case.  D.  was  seised  of  a  manor  to  which 
S41. 1  Jones  an  advowson  was  appendant,  and  died ;  the  manor  to  which,  &c 
i^)^\  »'  descended  to  an  infant,  the  church  became  void  and  Adam 
34.  X.  2  Inst,  usurped  during  the  infanpy  of  E.  E.  at  full  age  enfeoffed  F.  of 
^8.  the  manor,  and  afterwards  the  church  became  void,  and  F.  pre- 

sented, and  the  assignee  of  Adam  brought  a  Quare  impeditj  and 
it  was  adjudged,  that  by   the  usurpation  the  infant  was  out  of 
possession  of  the  advowson,  so  that  by  his  feoffment  of  the 
manor  at  his  full  age,  nothing  in  the  advowson  passed  to  the 
feoffee,  because  the  feoffor  had  but  a  right,  and  the  usarpation 
was  voidable  by  action,   which   could  not  be  transferred  to  a 
If  tenant  for     stranger  (b).     And  it  seems  also  by  the  book  that  £.  was  like- 
years  or  guar-  wise  without  remedy  in  such   case.     But  it  is  agreed  per  Mam 
dian  brings  a     curiam^  in  50  E.  3.  14.  b.  (c)  that  if  tenant  for  years  or  guar- 

Qiiare  insDcuit       .*  ^« 

although  the  '  dian,  brings  a  Qiiare  impeditj  although  the  defendant  has  a  writ 

defcndaut  has  to  the  bishop  against  the  termor  or  guardian,  and  his  presentee 

biXop^asainst  ^®  admitted,  instituted,  and  inducted,  yet  the  tenant  of*  the  free- 

the  termor  or  hold  is  not  thereby  put  out  of  possession.     Note  a  good  differ- 

caardian,  and  ence  betwixt  him  who  usurps  by  wrong,  as  in  16  E.  3.  afore- 

be  admitted*  Said,  and  him  who  has  no  right,  and  yet  his  presentee  comes  in 

instiuited  and  by  course  of  law :    et  nota^   that  the  words  of  the  statute  are 

iuducted,  yet  rreneral,  jus  prcBsentandi  non  kabetis.     The  second  thine  which 

the  tenant  of     P  *iu*i  •!       *./j\'..i_.i  ^«  i       • 

i!te  freehold  is  ^^  cnacteu  by  the  said  act  (a)  is,  that  plenarty  is  no  plea  m  an  assise 
not  pat  ont  of  of  Darrein  presentment,  or  Qjuare  impediti  for  the  words  of  tbe 
possession.        statute  are,   Dummodo  breve  infra  tempus  setnestre  impetreha^ 

quanquam  infra  tempus  seinestre  presentation*  suam  recuperarenm 
idyt  lust.  556.  i^*^'^«     '^^^^  ^^*rd  thing  is,  de  ccetero  in  brevibus  ultim€e  pnesen- 

tatiotC  4*   Qiiare  impedit  adjudicentur  Dampna^    viz.  si  tempus 

semestre  transierit  per  impedimentum  alicujus  ita  quod  Episcop* 
(e)«  Inst. 357.  ecclesiam  cotiferat^  4f  veius  patronus  ed  vice  prcesentatioti  smm 
3b9.  Hob.  239.  amittaty  adjudicen^  damna  ad  valoi^  eccV  de  duob*  annis ;  et  a 
^imi!^s^.^^'  ^^^P^  seniestre  non  transierit^  sed  disrationetur  prteser^  infra 

tempus  prad\  tunc  adjudicentur  damna  ad  valorem  medietaiis 
An  infant  or     eccles,  per  unum  annum,  ^c.     If  an  (e)  infant,  or  a  feme-cotert, 

feme  covert 

liaving  an  advowson  by  purchase,  arc  not  within  the  first  purview  of  the  act,  but  they  are  witliia 

the  second  branch  if  they  pursue  their  remedy,  &c. 


(b)  By  Stat.  7  Ann.  c.  18.  no  usurpation    patron  may  present  upon  tbe  next  avoidaiKe 
fhall  displace  the  estate  or  interest  of  the    as  if  no  usurpation  had  hapfiened. 
patron,  or  turn  it  to  a  mere  right;  but  the 
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hath  an  advowson  by  purchase,  they  are  not  within  the  said  first  fc^?^***^*  ^ 

Eurview  of  the  said  act,  but  they  are  within  the  said  second  (6)  i'jone8  49. 
ranch,  if  they  pursue  their  remedy  within  the  six  months,  by  Hob.  S4i. 
Quare  impeditj   or  assise  of  Darrein   presentment.     So  of  an  *  \  p Vj^^^ 
advowson  which  they  have  by  descent,  they  may  by  the  second  5,1  jonea  49. 
purview  have  have  a  Quare  impeditj  or  assise  of  JDarrein  pre-  (<0 10  Co.  lis* 
sentment  within  the  six  months;  but  if  they  surcease  that  time,  pi^j%R^il 
then  the  infant,  postquam  fueres  ad  iBtatem  peroenerttj  shall  have  72^.  f  Keb. 
also  his  remedy :  the  same  law  of  a  feme-covert  after  the  death  409.  Co.  Lit. 
of  her  husband.     See  Brae.  lib.  4.  fol.  244>.  I.E.  2.     Quare  J^co*,Lit.i7. 
impedit  43.  20  £.  2.  Common.  22.  44  E.  3.  18.    34  H.  6.  28.  b.d44.'b.s 
SO.  35  H.  6.  63.     And  note  (a),  if  tenant  in  toil  suffers  an  J"t.  362. 3 
usurpat.  and  dies,  the  (&)  issue  in  tail  is  remedied  by  the  equity  59*a.^Cr!  El. ' 
of  the  first  branch ;  which  estate  tail  was  created  at  the  same  16S.  3  T.R. 
parliament.     •For,  after  the  stat.  the  issue  in  toil  cannot  have  ^^ 
a  writ  of  (c)  right  of  advowson,  and  therefore  shall  be  aided  by    t     51  a.  j 
the  said  first  branch,  as  it  is  held  in  43  E.  3.  24.  and  25.    Vide 
46  Ass.  p.  4.  8  E.  2.    Qjiare  imp.  l67.  34  H.  6.  20.  28.     Also  By  statWest. 

it  was  resolved,  that  in  a  Quare  impediL  or  assise  of  Darrein  *' .!i?f.*L?^ 

I  1  1  •  t    f  •        y  IV  points  are  in- 

presentment  at  the  common  law,  the  said  three  points  (a)  were  anirable.   If 

not  inquirable  ex  officio  (as  appears  by  Brae.  lib.  4.  trac«  2.  c  6.  y>®  church  be 
&  7.  foL  246.  who  wi»te  in  the  time  of  H.  3.)  before  the  said  fSl,*!)7whoL 
act  of  West  2.  but  now  they  are  inquirable  by  force  of  the  presentment? 
third  branch  of  the  same  act.     For  inasmuch  as  the  plaintiff  is  *"<*  !**^3S  «h« 
thereby  to  recover  the  value  of  the  chiurch  for  two  years,  if  he  !J3ocofthe  * 
cannot  recover  his  presentment  and  the  value  of  the  church  by  church.    But 
haif-a-year,  it  is  needful  for  the  court  to  inquire,  if  the  church  ^"  *  qow^  im- 
be  full  or  void  ?    2.  If  full,  of  whose  presentment  it  is  full  ?  to  of  Darrein  ^ 
the  intent  it  may  appear  to  the  court,  if  he  may  recover  the  presentment 
presentment  or  not;  and  lastly,  the  inquiry  of  the  value  of  the  Jj^  J^^llJl. 
church  is  needful,  forasmuch  as  according  to  that  he  shall  re-  quirableex    • 
cover  damages.     Vide  8  E.  3,  5.  2?  E.  3.   Damages  106.  43  E.  officio,  at  com. 
3.  11.  11  H.  4.  40.  80.  3  Eliz.  Dyer,  J  94.  monkw.      • 

And  at  the  common  law  before  that  stot.  in  a  Qtmre  im^  At  common 
pedit  the  patron   did   not  recover  any  (^).^damages;   for  the  JjJJ^ijf^JjJe*'** 
law  doth  so  abhor  simony,   that  it  gives   the  patron  no  re-  patron  did  not 
compence    either  for    his  presentment    or  for  any  disturb-  recover  da- 
ance  thereof.     But  at  the  common  law  a  Quare  impedit  lies,  Jl^rei^^it. 
when  the  bishop  for  any  colour  or  cause,  will  not  admit  his 
clerk,  or  when   any   other  disturbs   him,  so  that   he   cannot  (p^.r^ 
prefer  his  clerk;  then  before  the  church  is  full,  he  may  have  Cr.  El.  i62. 
a  Quare  impedity  and  have  a  writ  to  the  bishop,  but  shall  reco- 
ver no  damages.     Note  reader,  it  was  adjudged,  Pasch.  32  El.  The  queen 
in  a  writ  of  error  in  the  King's  Bench,  between  [f)  Buckberd  »hall  not  reco- 
and  the  Queen,  on  a  judgment  given  in  a  Quare  impedit  in  the  l^\  q'SJlf IL- 
Common  Pleas  against  him  for  the  church  of  Rettingden,  in  pedit^i 
the  county  of  Essex,  that  the  Queen  should  not  recover  (g) 
damages  in  a  Quare  impedit^  and  the  reason  and  cause  thereof  ^\,^X\Mi 
was  shewed  by  Wray,  Chief  Justice.    1.  Because  at  the  common  5611.  Cr.  £i. 
law  no  damages  were  recovered  in  a  Quare  impedit^  and  at  this  a^**  *  Leon, 
day  no  damages  can  be  recovered  but  only  in  cases  where  they  ^    >  ^    • 
are  given  by  the  said  stat.  of  West.  2.  Sf  ideo  the  Queen  cannot 
recover  any  by  the  common  law.     2.  The  Queen  is  {h)  not  (A) «, Inst. 363. 
withm  llic  said  clause  of  the  act  of  West.  2.  >yhich  giveth  the  ^''•^^•^•*- 
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damages*  for  the  said    clause*  as  i^pears  before*   bath  two 
bran(£e8:     1.  iSi  tempus  semedre  transierii  per  impediwuiU$m 
4ilicufU9f  ita  quod  episco]^  ecdesiam  cof^erat^  4*  veru$  painmm 
prasentationem  ed  vice  amittat^  ^c.  and  the  Queen  is  not  with- 
in this  braneh ;  for  she  cannot  lose  her  presentment*  and  by 
consequence  cannot  have  double  damages;  and   the  second 
(^)^y^'^'    branch*  Et  ^  tempus  semestre  non  transient,  4^.  dep^ids  on  the 
las.  1  Leoo. '   other;  so  that  forasmuch  as  the  Queen  is  not  within  the  first*  the 
149.  cannot  be  within  the  second.     And  so  the  doubt  in  7  £!•  (a) 

[  *  51  b.  3  Dyer*  *in  Sir  J.  Thinn's  case*  now  on  the  true  sense  and 
understanding  of  the  law,  is  well  resolved  against  the  judgment 
given  in  temp.  E.  1.  Quare  imped*  181.  which  seemeth  to  be  the 
error  of  the  clerk  or  o(  the  reporter ;  for  all  the  precedents  ia 
the  same  time*  and  all  times  after*  are  to  the  contrary,  ezo^ 
two  or  three  only  of  later  time  which  passed  in  silence.    Bat 
(fr)Je^.CeDt  with  this  judgment  agrees  8  H.  6.  Damages  17.  adjudged  34  H. 
jBi.Hob.  S3,   g  g^  j2  jg  g    Champerty  9.  18  K  3.  2.  and  all  the  prcced«its 
as  is  aforesaid.    And  the  judgment  given  in  such  case  of  the 
Queen  in  conC  banco  which  was  entered  by  the  clerks  without 
^^^  i^^th      *^^^^®  ^f  ^®  court  was  reversed.    Yet  note^  that  all  the  (b) 
king  in  qnare    Pounts  of  the  King  in  Qfiore  impedit  are  to  his  damage*  and  yet 
hnpedit  are  to  no  damages  shall  be  recovered.     It  was  fuither  rescnved  in  the 
his  damage.     ^^^^  |^  ]^^  iji^^  1^^  ^  commcm  law  in  some  cases  he  who  was 

admitted*  instituted*  and  inducted  at  the  presentment  of  another, 
should  be  removed  bv  judgment  in  a  Gbiare  impedit  s  as  in  s 
By  the  com-  Quare  impedit^  if  the  disturber  being  defendant  presents  pending 
7^  ^»^^  the  writ,  and  his  clerk  is  admitted,  instituted,  and  inducted,  and 
bdM  defend-  Afterwards  judgment  is  given  against  the  defendant,  such  clerk 
ant,  presenu,  shall  be  removed  :  the  same  law  if  a  stranger  usurps  (c)  pending 
'^^H**'"£i*hk  ^®  '^nif  his  clerk  shall  be  removed  by  the  judgment  at  the 
clerk  U  admit-  common  law,  and  so  in  all  cases  when  any  clerk  cometh  in  by 
ted,  inatitated,  the  presentment  of  any  stranger  against  whom  the  plaintiff  hath 

Md  L'fteT-^'''  *f^°^  ^'^^®»  ^^*  ^^^^^  ^^^^  ^  removed.  So  if  the  (d)  Queen 
wards  jadg-  usurps,  and  a  Quar^  f'mp^r/i/  is  brought  against  her  incumbent 
ment  is  given  (for  it  doth  not  (js)  lie  against  the  Queen)  and  pending  the  writ, 
ftmdanVsach '  ^^  Queen  presents  another  who  is  instituted  and  inducted,  he 
clerk  shall  be    shall  be  removed*  for  he  cometh  in  under  the  title  of  the  plain- 

removed.    So    tiff 

in  all  cases 

where  any  clerk  conies  in  pending  the  writ  by  the  presentment  of  one^  against  whom  the  plaiatiff 

hath  good  title^  his  clerk  shall  be  removed. 

Otherwise  But  if  a  stranger  to  the  writ  {f\  who  hath  good  right,  pre- 

^"^^er  h  th  ^^^^  ^^*  derk  pending  the  writ,  and  his  derk  is  admitted  and 
good  right.       instituted,  be  shall  not  be  removed;  for  then  by  sudi  device  the 

rightful  patron  may  be  defeated  of  his  presentment.  And  that 
93  fnoif *390.  ^^  ^^®  ^^  ^^  causes,  that  after  the  said  act  of  Westm.  i.  it 
Co.  Lit.  344. b.'  shall  be  enquired,  if  the  church  be  full,  of  whose  presentment, 
Hob.  3S0.  to  the  end  it  may  appear  whether  the  plaintiff  shall  recover  his 
I'i^od.^Rep^'  presentment  or  not,  and  that  agreeth  well  with  the  reason  of 
255,256.  Dyer  the  common  law ;  for  in  every  Precipe  where  any  land*  or  other 
^*«  Pj- 28«  thing  is  recovered,  when  judgment  is  given  for  the  demandant, 
(e)    0.1    •    jf  j(  i3Q  pleaded  in  bar  of  any  other  action,  the  tenant  ou^t  to 

aver,  that  the  title  of  the  now  demandant  is  mean  between  the 
c2jI!!!9*3^^'  judgment  and  the  title  of  the  demandant  in  the  first  action;  so 
Co*.  Lit.344.b.  that  also  there  be  20  descents*  &c.  it  shall  not  hurt.     Fide  dS 
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£.  S.  tit.  Title  5.  ftl*   SO  E.  4.  M.   21  H.  8.  18.    So  Ihgt 
although  there  be  20  usurpers  pending  the  writ,  they  shall  not 
hurt  at  the  common  law.     It  was  also  resolved,  that  no  incum*  ^®  inesoibciit 
bent  shall  be  removed  by  the  sud  star,  by  Cb^e  imp.  or  assise  mo^l^be 
of  Darrein  presentment  purchased  within  the  six  monthsi  unless  sut.  West.  f. 
the  incumbent  be  named  in  the  writ,  juia  (a)  res  inter  alios  acta  J?/^'*  V"P^ 
alteri  nocere  turn  *debet  idthough  the  incumbent  be  in  by  defea-    r  ♦  g2^  ^ 
sible  title;  and  therewith  agree  SO  and  46  Edw.  3.  15.  9  H.  6.  Darrein. 
SO.  &  66.   19  H.  6.  68.  h.  5  Edw.  4.  1 15.  9  Edw.  4.  50.     Qjiia  Presentment 
guicunque  aliquid  staiuerii  parte  inaudita  altera^  aguum  licet  ^"^^^f 
statucritj  hand  aquus  fuerit\.    Also  when  the  ^lare  impedit  is  montLrnn- 
brought  against  the  disturber  and  the  bishop,  and  six  months  less  the  incum- 
pass  as  bath  been  said,  the  bishop  cannot  collate  by  lapse,  j^^e  wriT*^ 
then  admit  the  other  six  months  pass,  so  that  the  time  is  de* 
volved  to  the  metropolitan,  who  is  not  named  in  the  writ,  whe-  (a)  Anteat.  b. 
ther  shall  he  present  by  lapse  ?  i  Sid.  93, 94. 

Co.  Lit.  \bt.  b.  Hard.  385.  F.N.B.  35.  r.  f  Seneca,  Traged.  fo.  55.  Medea,  195.  Co.  lit.  344.  b. 
Cr.  Jac.  93.  Hob.  tOU  320.  3  Balstr.  175. 

And  it  was  resolved,  that  he  cannot:  for  he  shall  never  pre-  '^^  metropo- 
sent  by  lapse  but  when  the  inferior  ordinary  might  have  col-  veTpr^nt  fc^ 
lated  by  lapse,  and  surceased  his  time;-  so  that  the  first  degree  lapse,  bnt 

in  such  case  fails :  and  therewith  agrees  11  H.  4.  8.  ^^f^  the  in- 

°  fenor  ordina- 

ry might  have  collated  by  lapse,  or  i nrceases  his  time.  Co.  Lit  544.  b.  345.  a. 

It  was  also  resolved,  that  in  the  case  at  bar,  although  it  Upon  recovery 
was  found  ex  officio,  that  the  church  was  full  of  Boswel,  St'^Xre^itU 
w1k>  was  a  stranger  to  the  writ,  and  it  doth  not  appear  whe-  foand  that  the 
ther  lie  came  in  by  better  title  than  the  plaintiff  had,  yet  the  church  is  foil 
plaintiff  ought  to  have  a  writ  to  the  bishop  generally,  and  the  ment^5''a*^*' 
bishop  ought  to  execute  it  (c)  (avail  it  what  it  can),  and  he  stranger  pend- 
ing the  writ, 
and  it  doUi  not  appear  whether  the  incumbent  came  in  by  better  title  than  the  plaintiff  had,  the 
plaintiff  is  entitled  to  a  writ  to  the  bishop  generally,  and  the  bishop  must  execute  it,  and  cannot 
return  that  the  church  is  full  of  another.  Antoa  30.  a. 


(c)  AccorcKnff  to  the  report  of  this  case,  **■  stranger,  he  shall  not  be  removed  without  a 

Cro.  Jac.  93.  the  court  in  the  first  instance  **  idre  faa/uP    And  Lord  Ellesmere  in  his 

decided  that  the  judgment  should  be  reversed,  observations^  p.  15.  observes,  that  "The  matter 

because  the  Queen's  title  ought  to  be  discussed  "  in  law  Questioned  was  only  whether  the 

before  the  incumbent  should  be  removed;  and  "judges  ot  the  Common  Pleas  had  not  erred 

by  Popham,  "  if  an  incumbent  be  presented  ^  in  Uie  veiy  point  of  their  judgmen^  because 

<*  by  the  defendant  pendente  hrem  he  shall  "  they  had  awarded  a  writ  to  the  bishop  for 

**  be  removed,  but  not  if  he  be  presented  by  a  "  the  plmntiff,  notwithstanding  reckanaivme 

**  stranger,    without  a  idre  factat**    **  The  "  defendant,   and  of^  Laurence   Boswell,  a 

^  proper  course  to  stop  strangers  firom  pre-  **  stranger,  to  the  writ  or  either  of  them;  in 

**  tenting  pendeniebrem,  is  to  suetineadmUiat  "  which  the  court  gave  no  resolution  at  all, 

*'  to  the  bishop  :*'   The  judgment,  however,  **  but  pendei  usque  mdiicussum,  and  was  ended 

was  not  reversed,  because  the  writ  of  error  "  by  arbitremeat."    In  Hall  v.  Broad,  1  Sid. 

was  discontinued,  and  Popham  further  ob-  93.  it  was  held  that  there  shall  not  be  a  writ 

served:  "Here  the  icuy  find  that  Boswdl  to  the  bishop  without  a  scire  facias  against 

"  came  by  the  Queen's  presentation  pendente  the  incumbent,  where  the  incumbent  was  not 

brevij  and  it  stands  indifierent  by  wnat  title  party  to  the  action ;  and  Twisden,  J.,  sud, 

the  Queen  presented,  for  if  she  presented  "  Boswell's  case  had  been  often  denied,"  Vid. 

by  lapse  she  hath  not  any  title;  and  if  she  Dyer, 364.pl.  88. 

presented  by  any  other  title,  it  ought  to  be        Note:  It  appears  from  the  entry  that  the 

discussed  before  the  incumbent  be  removed,  writ  of  error  was  never  determined. 

and  if  the  incumbent  be  presented  by  a 
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cannot  return  on  the  writ  directed  on  him,  that  the  chnrch  is 
fiill  of  another ;  for  no  issue  can  be  taken  between  the  plaintiff 
and  him ;  for  he  hath  no  day  in  court,  no  more  than  the  Sheriff 
on  an  Habere  facias  seisinam  can  return  that  another  is  tenant 
of  the  land  by  right ;  for  that  cannot  come  in  issue  between  the 
demandant  and  him,  and  therefore  he  ought  to  execute  the 
King's  writ,  and  so  ought  the  bishop  in  the  other  case.  And 
although  the  third  person  hath  right,  yet  they  are  excused,  be- 
cause tney  have  their  warrant  by  process  of  law,  and  then  the 
parties  may  try  their  rights,  as  the  law  requireth*  And  so  yoa 
will  better  understand  the  books  in  18  £.  2.  tit«  Darrein  pre- 
sentment 20.  50  E.  3.  Incumbent  10.  21  H.  7.  8«  a.  &  b.  Qfl. 
Dyer,  260.  14  H.  8.  31.  19  E.  2.  Darr.  Presentmentj  21.  10  E 
3,  17.  9  H.  6.  31.  6  £.  6.  Dyer,  Henslowe's  case. 


ISABEL  COUNTESS  OF  RUTLAND'S  CASE, 


.£■ 


Mich.  3  Jacob!  1. 


In  the  Star  Chamber. 


mbt-Obns- 
ral  v.  s.  and 

DIVERS  SeR- 

jbants-at- 

Macb. 

PartVI.-5Sb. 


The  Attor-     A  CotTNTSBS,  either  by  marriage  or  descent,  cannot  be  arrested  for  debtor 

trespass ;  she  is  a  Peer  of  the  realm  and  shall  be  tried  by  her  Peers.  Aod 
no  one  of  the  nobility,  who  is  a  lord  of  Parliament,  and  by  law  ougiitto 
be  tried  by  his  Peers,  shall  in  such  cases  be  arrested. 
*Duke  or  not  Duke,  Earl  or  not  Earl,  &c,  shall  be  tried  by  record,  aad 
not  by  the  country.  But  in  the  case  of  a  woman  who  is  a  Duches^  &c. 
by  marriage,  the  trial  shall  be  by  the  country.* 

*If  a  Baroness,  &c,  by  marriage  marries  again  under  the  degree  of 
nobility  she  hath  lost  her  name  of  dignity.  But  a  woman,  noble  by  bktk 
or  descent,  whomsoever  she  marries,  remains  noble. 
*In  a  plea  in  abatement  of  the  writ,  dominut  is  too  general.  .  The  plc^ 
ought  to  be  that  the  defendant  is  a  Baron  of  Parliament,  and  he  oog^ 
to  show  a  writ  under  seal  testifying  the  same.* 

*Every  baron  of  Parliament  ought  to  have  a  knight  returned  of  his  jmy.* 
A  sheriff  and  his  officers  ought  not  to  examine  the  judicial  act  of  tte 
court,  but  execute  the  writ;  and  if  a  capiat  ad  satufaciendMm  be 
awarded  by  the  court  against  a  Countess,  the  sheriff  or  his  officer  mij 
execute  it  without  offence ;  and  so  if  a  capiat  or  exigcni  cometh  to  a  sherif 
against  a  Duke,  Earl,  &c.  where  it  lieth  not  against  them,  yet  he  ou^t  to 
execute  the  writ,  and  not  dispute  the  validity  of  it. 


59  b. — 53  a.  COUNTESS  of  BUTLAND's  CASS*  ^1 

The  sheriff  or  any  other  by  his  authority  who  arrests  another  ought  on  the 
arrest  to  shew  at  whose  suit  it  is,  out  of  what  court,  for  what  cause  he 
makes  it»  and  when  the  process  is  returnable.    S.  C.    Moore,  765. 


In  the  great  case  this  term  in  an  information  preferred  by  the  Jij"u^?^^i  - 
Attorney-General  against  S.  and  divers  Serjeants  at  Mace,  and  445.'isco.94l 
others,  for  arresting  the  body  of  Isabel,  Countess  of  Rutland,  98.  Ibid.  i06 
late  the  wife  of  Edward,  Earl  of  Rutland,  by  force  of  a  Capias  |^  pJf^L?*to 
€id  satisfaciend^  on  a  judgment  in  debt  given  in  the  C!omroon  n. 
Pleas  against  her,  these  points  were  resolved  for  good  law  by  (a^  9  Co.  68.  a. 
the    Lord  Chancellor  Egerton,  Popham,  and  Gawdy,  Chief  <f{^^j^^y^- 
Justices,  Fleming,  Chief  Baron,  and  by  the  whole  court  of  Star-  stainfa52',i5S« 
chamber,  although  some  precedents  by  ignorance  of  clerks  are  so  H.  6.  c.  9. 
to  the  contrary.     1.  That  the  {a)  person  of  one  who  is  in  law  i.Acoantess, 
a  Countess  by  marriage,  or  by  descent,  is  not  to  be  arrested  for  either  by  mar- 
debt  or  trespass;  for  although  in  respect  of  her  sex  she  cannot  Jce^^not 
sit  in  Parliament,  yet  she  is  a  Peer  of  the  realm,  and  shall  be  be  arrested  for 
tried  by  her  Peers,  as  appears  by  the  statute  of  (6)  20  H.  6.  debt  ortrea- 
which  was  but  a  declaration  of  the  common  law.     And  there  are  ^er 'of  tiie'  * 
two  reasons  why  her  person  should  not  be  arrested  in  such  cases;  realm,  and 
one  in  respect  of  her  dignity,  and  the  other  in  respect  that  the  jjj*''  ^  ^^ 
law  doth  presume  that  she  hath  (c)  sufficient  lands  and  tenements  ^  ^'  P^ra. 
in  which  she  may  be  distrained.     2.  It  was  resolved  that  the  t.  No  one  of 
{d)  person  of  a  Baron,  who  is  a  Peer  of  Parliament,  shall  not  ^ho"S^a  loni 
be  arrested  in  debt  or  trespass  by  his  body  for  the  causes  afore-  of  parliament, 
said ;  for  none  of  the  nobility*  who  is  lord  of  Parliament,  and  and  by  law 
by  the  law  ought  to  be  tried  by  his  Peers,  shall  in  such  cases  JSed^b^Wa 
be  arrested  by  his  body.     And  both  these  points  are  well  con-  peers,  shall  In 
firmed  by  our  books,  1 1  H.  4.  15.  b.  in  a  Homine  replegiando  »"c*»  cwcs  be 
against  the  Lady  {e)  Spencer,  it  appears  that  the  Lady  Spencer  *"®*^  • 
was  a  Peer  of  the  realm,  and  that  in  debt  or  trespass.  Capias  (<.)  stile  tff. 
lieth  not  against  an  Earl,  Baron,  or  Baroness,  Sf  hujusmodi^  for  Hob.  6i.  Moor 
because  of  their  ^estate  and  {f)  dignity  they  are  intended  to    [  *  53  a.  } 
have  sufficient,  3  H.  6.  48.  a.     A  writ  of  debt  upon  arreari^es  tfeyip^f^  ** 
of  accompt  was  brought  by  the  Lady  Daburgaveny  against  (d)  9  Co.  49.  a. 
another;  the  defendant  pleaded  he  owed  her  nothing,  and  was  60.  a.  68.  a. 
ready  to  wage  his  law,  and  prayed  bv  force  of  the  stat.  of  6  H.  J'i^^^V^^^" 
4.  cap.  8.  that  the  plaintiff  should  oe  examined,  which  act  is  Hob.  61.  Stile 
genera],  that  examination  shall  be  made,  which  is  always  in-  2<2. 
tended  upon  oath.     And  there  Cokein,  who  gave  the  rule,  said,  g^JJ^*]^^^' 
that  the  Lady  Daburgaveny  is  a  Peer  of  the  realm,  and  it  would  (/)  14  h.  6.  t. 
not  be  well  to  make  her  come  to  be  examined;  for  by  the  same  ^'^^^J^\ 
reason  we  ought  to  make  every  Duke,  or  Earl  of  England  come.  ^Vtion  25. 
Rolf,  Seijeant,  **  Why  not?  Sir,  the  said  act  of  (A)  6  H.4.  c.  8.  Moor76oli. 
is  general,  and  is  made  for  every  man,  high  and  low."  To  which  Jj^ies  ^^ 
Cokein  said,  the  "law  will  have  a  difference  between  a  Lord  or  i.  Dyer^us.  * 
a  Lady,  &c.  and  another  common  person."     By  which  book  it  pi.  65. 
is  to  be  observed,  that  a  Lady,  who  was  but  the  wife  of  a  Baron, 
is  a  Peer  of  the  realm,  and  is  in  equipage  as  to   nobility  and 
privileges  incident  to  their  dignities  with  dukes,  earls,  &c.  48  E. 
3.  SO.  b.     Ralph  Everden,  knight,  brought  a  writ  out  of  the 
Chancery,  and  also  a  writ  of  privy  seal  to  the  justices,  reciting  that 


S0f  emnmtMmer  Btrrukm^s  cask.       Put  VL — 55  a.— 53  b^ 

^^^^**<s-  hewassBtfrao,  ooannaiidii^tliemfo  disdiargehimof  swearii^ 
iMv  X  F.^TS!  ^  (')  J^"^  amu  sat  reeogmUUndV  ^uSbmamque^  because  the 
iif9.e.C«3lit.  Barons  ongfat  not  to  swear  in  any  inqneat  or  assise  without  their 
T^  ^?^^  ^"^  '"^  opon  good  adrice  he  was  absolotely  discharged.  Vide 
^imoLM.  K^gi^  (^)  179.  55  H.  6.  46.  a.  in  (r)  attaint  in  the  Kingfi 
gy»3M>>gLfa.  Bench,  the  ^rand  jnij  appeaiedv  aad  oae  of  the  grand  jmj 
^^I^^^S^  challenged  hfOMclC  ibraanKh  aa  hia  aaceatnrs  had  been  Baroat 
CMfefl^e  ir.  >ad  lioards  of  Parliaaent,  and  that  they  have  had  th^r  plaee  ia 
1  Jmmm  iss.  the  same  hoaae  of  Parliament,  Mid  thia  matter  waa  tried  by  6l 
iSS^^^  triers  of  the  same  juiy,  where&ne  he  prayed  aUowanoe  of  Ui 
U)  Vitx.  Ckii.  challenge^  and  that  he  might  be  discharged.  Forteaeae^  Qiief 
^J^^'  Jostice,  **  we  caaBot  allow  it  without  a  writ  testifying  it,  fiir  we 
^^  iMigfat  to  be  informed  of  yoar  challenge  by  matter  of  record,  or 
p^^  •raot  otherwise  we  cannot  aBow  it^,  md  quod  iota  aa^  etmcessU.  NoUf 
Aifce, carter  Doke  or  not  Doke,  Earl  or  not  Eari,  Baron  or  not  Banxi, 
lufb^^  shall  not  be  tried  by  the  coontry,  bat  by  (d)  record  (a);  for  if 
bj  nemdf  not  ^'^  ^  Lords  of  Parliament,  it  appears  by  record,  and  tberefiire 
bjtbeciMirtry.  by  record,  tiz.  by  the  King^s  writ,  it  oogbt  to  be  certified.  But 
^  "na^r*^  ^  woman  who  b  a  Dnchesa,  Cooatess,  or  Banmcas,  by  marriage^ 
wIm>  if  a  da>  which  is  a  matter  in  fact  in  such  case,  not  Duchess,  fcc  saaM 
cbc«  Stchf  be  tried  by  the  coantry ;  for  their  dignity  aocraed  to  them  by 
^f^^^  matterin&ct.  Fidr  9  H.  6.  II.  a.  The  wife  of  the  Eari  of 
bythecoaatry.  Anmdel  <night  to  be  (r)  naaaed  Conntess,  in  an  acdcxi  broagbt 

against  her,  or  by  a  name  which  ia  tantamoont,  12  E^  3.  Brer. 
(iOttCo.ro.  254.  accord.  Fide  Plow.  Com.  225.  Hen.Barkley,  Mile8,DoBi. 
tkTeL^^  BarUey,  &c  14  H.  6.  2.  b.  An  action  of  debt  waa  bro^ 
49.  a. «  Roll**  against  a  man  and  wife  (/),  Coomeas  of  D.  againat  whom  aa 
575.n  Asa.f4.  eangtnt  waa  prayed.  Newton,  ^yon  cannot  have  an  exigemi  againrt 
r^55b.]  an  Earl,  and  *no  more  i^;Binat  a  Countess:'*  and  Fohborpe  then 
LitTiJ Tr^'  ^^  ^^  ^^  reason  thereof  was  not  only,  becaase  it  cannot  bt 
Co.  i5.a.'cal-  intended  that  an  Earl  can  be  widioot  laads^  but  another  reason 
Tin's  ease.  ^  is  for  the  dignity  of  his  name.  For  an  exigntitraoit  awardaUe 
s!  mi^Mr"^  against  a  doke,  earl,  or  baron.  Martin,  ^in  this  case  die  womsa 
S50.         *      hath  lost  the  name  of  Connteas  by  taking  of  husband  %  fonhj 

taking  of  husband  all  the  names  which  die  had  before  are  lost;* 
quod  Paston  affirvuoHj  wherefore  the  writ  shall  {g)  abate ;  finas- 
If  abaiooest  much  as  she  is  therein  named  Coimtesa.  Bot  nota  a  difleienoe 
nj^c/autfTiea  b^^^cn  a  Baroness  or  Countess  by  marriage  and  by  desoeoC: 
ana  voder  for  it  is  true,  SI  Banmtssoj  l^e.  by  marriage,  marrieth  agpui 
^l^l^^X^    under  the  degree  of  nolxli^,  she  hath  lost  her  name  of  djgaicjr; 

kaA  lost  ha  aame  of  disnitj.  Bot  a  woatno,  noble  by  birth  or  descent,  whomsoever  she  narricfy 
oaUe.  (/)lir.Eaugeatar.PaateaSS.h.(^)Sloil.50.Co.Iit.i6.b.4Co.lia.k 


(▲)  "This  doctrine  is  certaialy  ttiie  with  UafgrsTe's iote  8.  Co.  litt.  leo.    ^'Wheit 

^'renect  to  baronies  by  writ,  becaase,  as  Lord  «  party  ekdms  to  be  a  peer  ^  writ,  he  is  aot 

**  Coke  obtenres,  the  blood  of  the  person  sum-  **  a  peer  until  he  has  takoi  hit  teat;  that  ii to 

''aioDedk  not  ennobled  till  he  takes  his  seat  in  '^  be  tried  by  the  record  of  Ptoliament.  Ifbf 

^  Pariiainent.  But  the  case  ofnobiHty  by  letters  ^  patent  the  dtle  is  complete  as  soon  as  Ae 

"  patent  is  diftreot;  for  by  them  the  creation  "  patent  is  sealed;  the  rq>lication  in  that  c«e 

«*  u  perfect,  and  the  blood  is  ennobled  without  «  would  be  turn  eoneestU,  which  woohl  k 

<*  sitting;  and  therefore,  in  Lord  Banbur^t  <<  triable  by  the  pateitt  itsdiL    If  the  daia 

**  ctue^  the  Court  of  King's  Bench  held  that  a  «  were  made  hf  descent  or  prescriptiao,  te 

"  peerage  claimed  under  letters  patent  is  not  *  would  be  triable  by   the  countryf  per 

<*  triable  by  the  record  of  Parfiament,  but  Bayley,  J.,  Jt^r  v.^ooi^^.S  Bam.&CrcM.S7i 

''must  be  ooestionedbir  pleading  ooacoacewt/*  &  C.  4  Dow.  &  RyL  S9tf . 
«  See  the  King  &  Knofi/s,  l  L.  Raym.  10.'' 
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for  in  such  case,  ti  (a)  mulier  nobilis  nupserit  ignchilij  iesinitem  W  Owensi. 
nobilis :  but  if  she  be  noble  by  birth  or  descent,  whomsoever  she  Diinit?™9. 
marrieth,  yet  she  remains  noble,  for  birthright  is  character  inde^  4  Co.  118.  b. 
lebilis:  but  that  which  is  gained  by  marriage  may  also  be  lost  ^*''^?y  **J* 
by  marriage ;  for  (J)  eodem  modo  quo  quid  ctmstituitur^  dissolvitur.  (fc^'cawley 
And  as  to  the  book  in  8  H.  6.  9.  b.  &  10.  a.  where  the  case  was,  247. 4C0.118. 
that  a  writ  was,  Pracipe  Joh.  Ixroelj  militiy  8f  B.  Domitke  Aber^  ^*  ?^i^  ^^' 
gaveni/y  unum  messuagiwn^  and  the  defendant  demanded  judgment  234.  ^  RolL 
of  the  writ,  for  this  John  Lovel,  knight,  is  lord,  not  so  named ;  Rep.  39. 
judgment  of  the  writ,  4*  ^^^  attocaiur  by  the  whole  court. 
Rolf,  then  judgment  of  the  writ ;  for  no  more  than  he  shall  be 
called  lord,   shall  she  be  called  lady;  judgment  of  the   writ. 
Babington,  at  the  most  it  is  but  surplusage,  and  the  writ  is  not 
the  worse.     And  it  was  resolved,  that  this  book  was  good  law,  In  a  plea  in 
but  ill  reported :  for  as  to  the  plea  to  the  writ,  that  the  said  Sir  ^^  ^^"|"J^/ 
John  "Lovel  vfsa  dominus :  it  was  insufficient  for  three  reasons,  minnsis'too' 
1.  He  ought  to  have  pleaded  that  he  was  a  Baron  of  Parlia-  general ;  it 
TOent ;  for  (c)  dominus  is  too  general.    2.  If  he  had  so  pleaded,  that*{he*^J^ 
he  ought  to  have  shewed  a  writ  under  seal,  testifying  the  same,  fendant  is  a 
because  it  was  dilatory  in  abatement  of  the  writ,  for  it  is  only  baron  of  par- 
triable  by  record  as  before  appears  (b).     3.  If  the  said  woman  J^huo  siiew 
being  the  other  defendant,  was  not  Baroness  in  law,  without  tlie  writ  nnder 
doubt  the  naming  of  her  Baroness  should  ((f)  abate  the  writ,  as  »eai,  testifying 
appears  by  the  said  book  of  (^)  14  H.  6.  2.  b.     And  peradven-     ^•*™^- 
ture  this  Lovel  was  lord  only  in  reputation,  as  many  are  at  this  (e)  stU.  S54, 
day,  and  not  a  lord  of  Parliament;  as  the  eldest  son  of  a  Vis- 
count, Earl,  8cc.  who  are  not  Barons  in  law  but  reputation ;  and 
therefore  in  legal  and  judicial  proceedings  shall  not  be  so  named. 
And  if  the  said  book  should  be  otherwise  intended,  it  would  be 
erroneous,  and  against  all  the  other  books  in  all  successions  of 
ages.    And  every  Baron  of  Parliament  ought  to  have  a  {/)  Every  baroq 
knight  returned  ^qf  his  jury,  as  appears  in  IS  E.  3.  Inquest  43.    [  *  54  a.  ] 
27  H.  8.  22.  b.  4  Eliz.  Dyer  208.  14  El.  3.  107.  111.     And  an  of  parliament 
Earl  or  Baron  shall  be  amerced  {g)  100  shillings,  9  E.  4.  60.  l""^  ^^  ^ 

turned  of  his  Jury. 

If 3.  It  was  resolved,  that  fora^nuch  as  in  the  case  at  bar,  a  (A)  A  sheriff  and 
Capias  was  awarded  against  the  Countess  by  the  Court  of  Com-  ^•h^t'la 
mon  Pleas,  that  the  sheriff  or  his  officer  by  his  warranty  migblj  examine  tlie 
without  any  ofience,  execute  it  (c) ;  for  they  ou^t  not  to  (i)  dis-  j»didal  actof 

execnte  tlie  writ ;  and  if  a  capias  ad  satisfaciendnm  be  awarded  by  the  conrt  against  a  conntess, 
the  sheriff  or  his  officer  may  execute  it  withont  offence ;  and  so  if  a  capias  or  exigent  conies  to 
the  sheriff  against  a  dnke,  earl,  &c,  where  it  lies  not  against  them,  yet  he  ought  to  execute  the 
writ,  and  not  dispute  the  validity  of  it.  (d)  Moor  769.  B.N.C.  499.  Dyer  79.  pL  51.  Noy  8&. 

Poph.  209.  Latch.  174.  Owen  81, 82.  N.  Benl.  6f .  pi.  109. 4  Iicon.  196.  Br.  Nosme  de  Dignity  51. 
69.  O.  Benl.  37.  (e)  Aatea  53.  a.  (/)  Cr.  EUk.  869.  S7  H.  8.  22.  b.  Co.  Lit.  156.  a.  Plowd.  117.  a.  b. 
Dyer  107.  pU  27.  208.  pi.  18.  246.  pi.  70. 318.  pi.  10.  B.N.C.  84. 465. 2  Roll.  636, 637.  Br.  Enqnest 
110.  (g)  9  H.  6.  2.  b.  Br.  Amercement  2.  21  it  4.77.  b.  19  E.  4.  9.  a.  1  H.  6.  7.  b.  2  Inst.  28.  8. 
Co.  40.  a.  Antea  46.  a.  {h)  9  Co.  68.  a.  Latch.  223.  2  Roll.  Rep.  493, 494. 10  Co.  76.  b.  Cr.  Jac.  3. 
Moor  767.  (t)  Cr.  Car.  393.  602.  Lane,  49.  Hob.  48.  2  Sand.  193. 


^tmim^tmm 


(b)  Vid.  ante,  note  (a).  Where  a  defendant  871.    S.  C.    4  Dow.  &  Rvi.  592.     But  thev 
pleads  in  abatement  to  an  indictment  for  a  ,  will  not  upon  motion  quash  such  plea  if  bad. 

misdemeanor,  that  he  is  a  peer,  he  must  state  Rex  v.  Cocke^  8  Bam.  &  Cress.  618.  S.  C.  4 

that  he  is  a  peer  of  the  united  kingdom,  and  Dow.  &  Ryl.  114. 

the  mode  in  which  he  derives  his  title,  and  (c)   Ace.  Tarlt(m  v.  Fither,  Dougl.  671. 

the  court  will  not  allow  such  a  plea  to  be  per  Uridgman.  C.  J.    Benyon  v.  Evefyn,  O. 

amended.    Hex  v.  Cooke,  2  Bam.  &  Cress.  Bridgm.  336.;  per  De  Grey,  C.  J.    Partotu 
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pute  the  authority  of  the  court,  but  execute  the  writs  directed 
to  them,  and  to  that  they  are  sworn ;  and  althou^irh  it  appears  in 
the  Capias  that  she  was  a  Countess,  against  whom  by  the  law 
no  Capias  in  such  case  lies,  4*  ignorantia  juris  non  excusat^  and 
especially  sheriffs  and  other  ministers  of  law  and  justice,  as  was 
objected,  yet,  forasmuch  as  in  some  cases,  as  In  cases  of  con- 
(c)Cr.Elix.  tempt,  &c«  a  Capias  {a)  lieth  against  them,  it  was  therefore  re- 
170.503.  solved,  that  the  sheriff  and  his  officers  ought  not  to  examine  the 

judicial  act  of  the  court,  but  execute  the  writ,  and  therewith 
agreeth  the  opinion  in  36  H.  8.  Dy.  6l«  pK  26*  If  a 
Capias  or  Exigent  cometh  to  the  sheriff  against  a  duke,  earl,  && 
Vhere  it  lieth  not  against  them,  he  ought  to  execute  the  writ, 
and  not  argue  and  dispute  the  validity  of  it.  But  the  truth  of 
the  case  of  the  Countess  of  Rutland  was,  that  the  seijeants  who 
had  the  sheriff's  warrant  to  arrest  the  said  Countess  on  the  said 
Capias  ad  satisfaciendum^  being  fearful  that  she  would  be  rescued 
by  her  servants  and  friends,  and  so  escape,  for  which  thesherifi 
(if  she  should  be  arrested  on  the  Capias  ad  satisfaciendum,  and 
escaped)  would  be  charged.  The  Seijeants-at-Mace  advised 
the  said  S.  to  enter  a  feigned  action  of  1000/.  before  the  sherifi 
in  London,  according  to  their  custom,  upon  which  they  would 
first  arrest  the  said  Countess,  and  by  force  thereof  carry  her  to 
the  Compter,  and  then  take  her  body  in  execution  on  the  Capias 
ad  satisfaciendum.  And  afterwards  the  said  Serjeants  in  Cheap- 
side,  with  many  others,  came  to  the  Countess  in  her  coach,  and 
shewed  her  their  mace,  and  touching  her  body  with  it,  said  to 
^^  j^^'ia^^*  her,  we  arrest  you.  Madam,  at  the  suit  of  th.e  said  S.  which  were 
486. 9  Co.  ^.  ^U  ^h®  words  they  used,  and  thereupon  they  compelled  the 
.b.  69.  a.  s  coachman  to  carry  the  said  Countess  to  the  Compter  in  Wood 
Sa]k.  45.  street,  and  at  the  door  thereof  the  sheriff  came,  and  carried  the 

Countess  to  his  house,  where  she  remained  seven  or  eight  daji^ 
The  sheriff;  or  till  she  paid  the  debt.  And  it  was  resolved,  that  the  sheriff,  or 
any  other  by  ^jy  other  by  his  authority,  who  makes  an  arrest  of  the  person 
who  arrest?'  of  another  (J),  ought  on  the  arrest  to  shew  at  whose  suit  it  is; 
anotheryoogfat  out  of  what  court,  for  what  cause  he  makes  it,  and  when  the 
to  shew  a7*'  process  is  returnable,  to  the  intent  that,  if  it  be  for  any  execu- 
whose  suit  it  tion,  he  might  pay  it  and  free  his  body  (if  he  will)  from  impri- 
isyontofwhat  sonment  (d);  and  if  it  be  on  mesne  process,  either  to  agree  with 
F " V^b  ^1*  the  party,  or  *to  put  in  bail  according  to  law,  and  to  know  when 
cansehemakes  ^®  should  appear.  And  therefore  it  was  resolved,  that  the  said 
it,  and  when  {c)  general  arrest  cannot  be  said  by  force  of  the  said  writ  of 
the  process  is  execution;  and  that  the  said  arrest  of  the  Countess  by  the  Ser- 
returna  e.  jeants-at-Mace  of  their  own  heads,  without  other  warrant,  is 
(r)  2  Roll.  £79.  ^g^inst  law,  and  the  said  Countess  was  falsely  imprisoned.  (And 

so  in  summons  in  real  actions,  the  summoners  in  the  presence 
of  the  pernors  and  viewers,  &c.  ought  to  summon  the  tenant. 
1.  To  keep  his  day  of  return,    and  name  it  in  certainty,  to 


y.  Loyd,  3  Wils.  345.    But  where  a  capias  (d)  In  no  case,  however,  is  a  bailiff  required 

issues  against  a  peer,  the  court  will  set  aside  to  part  with  the  warrant  out  of  his  own  pes- 

thq  proceedings    for  irregularity.     Fortnam  session,  for  that  is  his  justification ;  i  East,  P. 

V.  Lord  Rokeby,  4  Taunt.   668.;  and  vid,  C.  319.;  and  vid.  Hail  w.  Roche,  bT.R.  lU. 
Couche  V.  Lord  Arundel,  3  East,  127. 
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reifder,  &c.    Q.  They  ought  to  name  the  naue  of  the  demand- 
ant, &c.     3.  The  land  in  demand.     Vide  S  E.  3.  48.  43  E.  3. 
3£.  a.  50  E.  3.  16.  b.  &c.)     And  that  was  the  chief  reason  that 
a  severe  sentence  was  given  airainst  S.  the  Serjeants,  and  the  j^   ^^    ,  ^ 
others  their  confederates;   and  the  entering  of  such  feigned  ei.'  * 

actions  in  London,  was  utterly  condemned  by  the  whole  court : 
for  by  colour  of  law  and  justice,  they  by  such  feigned  means  do 
against  law  and  justice,  and  so  make  law  and  justice  the  author 
and  cause  of  wrong  and  injustice.  Fide  the  statute  of  5  H.  4. 
cap.  8.  in  the  preamble. 


THE  DUKE  OF  CHANDOS^S  CASE. 


Trin.  4  Jacob.  1. 


Tax  King  granted  a  manor  by  letters  patent  to  B.  in  tail,  male;  aflerwards  by  The  Dukb  op 
letters  patent,  reciting  the  former  letters  patent,  **  and  whereas  afterwards  Chawdos 
B.  surrendered  the  said  letters  patent  to  be  cancelled,  and  which  were  gm  thomas 
cancelled,  virtuie  cujus  we  were  and  are  seised  of  the  said  manor  in  fee."   Lowe. 
The  King  granted  the  said  manor  to  B.  and  his  wife,  to  have  and  to  hold  ^*^  VI.-&5  a. 
to  them  and  to  the  heirs  of  E.    Held,  the  reversion  shall  pass  by  the 
last  letters  patent.     And  the  clause   **  virtuie  cujus  we^were  seised  in 
onr  demesne  as  of  fee,*'  was  but  the  collection  of  the  King  himself,  and  was 
not  the  information  of  the  party. 

Where  less  passes  by  the  King's  grant  than  he  intended  to  pass,  the  grant 
is  good;  but  if  more  would  pass  than  he  intended  it  will  be  otherwise. 
Also,  by  the  grant  of  the  manor,  without  naming  the  reversion,  the 
reversion  shall  pass. 


King  Hen.  7.  by  his  letters  patent,  in  the  19lh  year  of  his  reign,  SfeSWn.447. 
granted  to  Giles  Bridges,  Esq.  the  manor  of  Blunsden  in  the  fcof^e!  ^n. 
county  of  Wilts,  to  have  and  to  hold  to  him  and  his  heirs  males  a.  Lanes. 7. 9! 
of  his  body.     The  same  King,  anno  24.  of  his  reign,  by  his  76.  ii«.  Hob. 
letters  patent  reciting  the  former  letters  patent  of  intail,  ac  cum  j,  sRoU.Rep! 
posimoduniy  idem  Egidius  veri  in  Cancellat^  nostrum  coram  Willi-'  f 77,  S78.  S60. 
helm*  Cantuariensi  Episcopo  Cancellario  nostroy  4*  ibidem  sursum 
reddidit  dictas  literas  patentes  ad  opus  nostrum  cancellendasy  vir^ 
tute  cujus  eadem  literce  patentes  time  4*  ibidem  Juer'  cancellaf  / 
virtute  cujus  nos.  de  manerio  pnedicto  seisiti  Jiiimus  8f  ad  prcesens 
sumus  in  dominico  nostro  ut  de  feodo.    Sciatis  qtwd  nos  de  gratid 
nostra  specially  certd  scientid  4*  tnero  motu^  dedimus  4"  concessimus 
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t  «  Foil.  Rep.  prcefato  Egidio  Bridges  Sf  Isabella  uxori  sua  manerium  pradidum 
i77.«78.Pos-  pertiften*  (without  anv  irraDt  of  the  +  reversion  of  the  said 

s.  7.  8  Co.  .>r.  manor)  to  have  and  to  hold  to  them  and  to  the  heirs  ot  uiles. 
Dyer  233  pi.  ^nd  whether  the  reversion  should  pass  or  not  by  this  grant,  was 
j67.^Hob!<24!  the  question,  between  Grey  Lord  Chandos,  issue  and  heir  of 
(a)  Rnym.271.  the  said  intail,  and  Sir  Thomas  Lowe,  KnL  Alderman  of  Lon- 
(/;).34  i' 35  K.  (|(^n,  who  had  taken  a  lease  for  years  of  the  said  manor  of 
iJi.'^b'^ie*  f  *^"  William  Lord  Chandos,  father  of  the  said  Lord  that  now  is; 
62.  a.  Moor  and  a  fine  was  levied  by  the  said  Lord  William  for  asf^uranceof 
115. 195. 1  ^he  said  lease:  but  if  the  reversion  remained  in  the  King,  then 
143  143.*  171.  ^h^  ^^^  lease  was  voidable,  and  the  said  (a)  fine  could  not  make 
Cr.'car.  450.  it  good,  for  that  was  restrained  by  the  statute  of  (6)  S4  H.  8. 
Plowd.  555.  a.  ^^^ j  upon  a  petition  made  to  the  King  by  the  said  Sir  Thomas 
Noy  152.  Co.  Lowe,  who  was  dispossessed  by  the  said  Grey  Lord  Chandos, 
Lit. 335.  a. 372.  the  King  referred  it  to  the  consideration  of  the  Lord  Chancellor 
3Lc^57  4^*  and  Lord  Treasurer  of  England,  who  heard  counsel  on  both 
r  *  55  b.  T  P*"*^^  •  ^"^  because  the  case  was  difficult  *they  referred  it  to  the 
l^on.4o.B'eni.  Lord  Chief  Justice  of  England  and  Lord  Chief  Baron,  who 
in  Kelw.  213.  oftentimes  heard  the  case  debated  betwixt  the  counsel  of  both 
32.**B?nl^iir''  parties.  And  it  was  objected  by  the  counsel  of  the  Lord  Chandos, 
Ash.  26.  N.  that  the  said  grant  of  the  said  manor  by  the  said  letters  patent 
Benl.  223.  pi.  of  S4  H.  7.  were  void  for  divers  reasons.  1.  That  the  said  es- 
b.  10  Co.  37.  a.  ^^^  ^a*'  ^^^  "°'  recited,  as  an  estate-tail  continuing,  whereupon 
Hob.  299. 3  the  reversion  might  be  granted,  but  as  an  estate-tail  determined ; 
Roli.Rcp.i08.  and  therefore  the  King  granted  it  as  a  thing  in  possession,  when 
349!  *^"'  in  truth  he  had  but  a  reversion  expectant  on  as  estate-tail.  2. 
(c)  Br.  Patent  The  King  was  deceived  in  his  grant,  for  the  King  by  the  su^ 

^\  ?J^ J  ^1?*^*  gestioB  of  the  party  thought  that  by  the  surrender  of  the  said 

a.  1  Mod. Hep.  P  -  ,^tt  «*^^i_  .  .  .  -i  r  t  1  <>  1 
196.  Kelw.  sT    letters  patent  ol  )9  H.  7*  the  estate-tail  was  thereby   defeated 

b.  i2.b.  Moor  and  determined,  by  reason  whereof  the  King  was  seised  thereof 
^tth  line  *"  ^^*  demesne  as  of  fee,  in  which  the  King  was  deceived:  for 
12.110. 2  Co.  by  the  surrender  of  the  said  letters  patent  the  estate-tail  was  not 
as.  b.  54.  a.  6  determined,  nor  the  King  seised  in  his  demesne  as  oF  fee,  but 
Co!  112.  b.^11  ^^^  ^^^^  ^^^  ^"^y  *  reversion  in  fee  expectant  on  the  estate-tail. 
Co.  4.  b.74.b.  3.  The  King  was  {c)  deceived  in  the  estate  he  granted,  for  he 
87.  a.  90.  a.      intended  to  //rant  an  estate  in  fee  in  possession  and  not  a  rever- 

Hob.  22s.  229.       •  ^  °  ^  *.**•!  1  .U      17'  *      1 

Cr.  Car.  198,  ^^^"  expectant  on  an  estate-tail ;  and  the  Kmg  granted  manermm 

t  Roll.  188.  de  Blwisden^  and  not  reversiorC  manerii.     And  after  many  argu- 

47^  vio^^i*2c  ments  and  good  deliberation  had  with  ^livers  ot(ier  Justice^,  it 

Co.  Ent.  384.  ^'^^  resolved,  that  the  (J)  reversion  should  pass  by  the  said  let- 

41  Aftg.  19.  ters  patent  of  24  H.  7.     And  as  to  the  said  three  objections,  it 

7  c*^*  12'  **  ^^*  considered,  how  much  of  the  said  recital  was  the  suggestion 

4  Co.  35*.  b!  ^^  the  party,  and  (e)  how  much  the  affirmation  of  the  King  him- 

5  Co.  94.  a.  self.  And  as  to  that,  it  was  resolved,  that  the  recital  of  the  et- 
YeU.4§.  tate-tail,  and  that  ih^  [/)  patentee  had  surrendered  or  delivered 

the  said  Uji^ers  patent  to  the  Chancellor  to  be  cancelled,  both 

these  were  in  judgment  of  law  the  information  and  suggesdoo 

The  clause  vir-  of  the  party;  but  the  clause  virttUe  cunts  (we  were  seised  in  our 

tute  CIIJI18  we  "^      "^    V  ./      \ 

were  seised  ia  our  demesne  as  of  fpe,  was  but  the  coHectioD  of  the  king  himself,  and  was  not  the 
information  of  the  party.  (</)  Postea  66.  a.  fi6.  b.  Co.  Lit  324.  b.  10  Co.  107.  a.  b.  C>.  Cir. 

400.  5  Co.  124.  b.  4  Co.  S6.  a.  Dyer  126.  pi.  45.  2SS.  pi.  10,  11.  Plow.  165.  a.  159.  a.  SO  E.  1. 
Grant  86. 7  E.  4.  20.  Fitz.  Feodroent  22.  Fitz.  Grant  97.  35  H.  8.  Br.  Grant  60.  Hob.  2t4. 2  RoC 
Rep.  180.  277,  278.  Antea  66.  a.  8  Co.  66.  a.  Lane  3.  7.  B.N.C.  267.  Lit.  Rep.  18.  (r)  2  Roll  Kep- 
366.  Lane  12, 1^  76.  Godb.  416.  (/)  1  Co.  43.  a.  49.  b.  Hob.  2X4.  Lane  19,  IS.  75.  J3ij.  362.  ^* 
26. 6  Co.  94.  a«  10  Co.  68.  a.  2  RoU.  Rep.  273.  Cr.  Car.  198, 
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demesne  as  of  fee)  was  but  the  collection  of  the  King  himself, 
ns  a  consequence  on  the  surrender,  in  which  the  King  mistook 
the  law.  Also  the  party  informed  the  King,  that  he  had  deliver- 
ed the  letters  patent  to  the  Chancellor  to  be  cancelled ;  upon 
which  the  King  affirmeth  (qua  {a)  quidem  litera  patentes  acUunc  («)Cr.j!ir.  .i^i, 
*  ibidem  canccllaf  Juer')  that  is  not  the  information  of  the  party,  af'b!  n^^^'a.^^' 
but  the  affirmation  of  the  King;  and  the  collection  or  affirmation  Lane  13. 
of  the  King  (on  the  information  of  the  party),  when  it  is  not  P^owd.  i9i.  b. 
made  any  part  of  the  consideration,  shall  not  avoid  his  grant,  velv.  js.  L<l. 
For  all  that  the  party  had  informed  was  true ;  and  the  error  was  Raym.  »9(». 
in  the  consequent  or  collection  which  the  King  made  upon  it;  then  ^*' 
forasmuch  as  the  party  had  truly  infornsed  the  King  of  the  es- 
tate-tail, and  of  the  delivery  of  his  letters  patent  to  be  cancelled; 
although  the  King  hath  mistaken  the  law,  or  the  matter  in  fact, 
in  that  case  it  being  no  part  of  the  consideration  shall  not  avoid    [  •  56  a.  1 
his  grant,  for  no  fault  was  in  the  ^party.     Also  it  was  resolved,  By  the  f^raot 
that  by  the  grant  of  the  manor,  without  a  word  of  the  rever-  <>**  the  manor, 
sion,  the  (6)  reversion  should  pass;  for  this  word  (manor)  in-  Tfthe^rev^r- 
cludeth  all  estates  and  degrees  of  estates  of  or  in  the  manor;  sion,  the  rever- 
as  if  A  gives  the  manor  of  D.  to  B.  in  tail,  and  afterwards  the  »>on  shall  pa««. 
donor  is  {c)  attainted  of  treason,  by  which  the  King  is  seised  of  (t)  Cro.  Car.  ' 
the  reversion,  and  afterwards  by  his  letters  patent  grants  mane^,  400.  5  Co.i24. 
rium  de  D.  to  another  and  his  heirs;  in  that  case,  although  the  ^'^  ^^^*  ^' 
King  grants  the  manor  of  D.  as  in  possession,  yet  the  reversion  Dyer  125.  pU 
shall  pass,  for  the  King  had  an  estate  {viz.  the  reversion  in  fee)  45. 333.  pi.  10, 
grantable  in  him ;  and  the  estate-tail  by  a  common  person  need  i^i59^^^i^^E' 
not  be  recited.     And  it  is  not  like  the  case  of  {d)  Alton  Woods,  t.  Grant.  86.  ' 
for  there  the  King  was  not  conusant,  nor  informed  of  bis  true  7'.E.4.«oFitz. 
estate,  scil,  that  he  was  seised  in  tail,  with  the  reversion  expect-  p?^  Grant^^. 
ant  to  his  heirs  and  successors,  and  his  grant  in  the  same  case,  35  H.  8.  Br. 
could  not  take  effect  without  fraction  of  estates,  or  wrong  done,  Grant  50.  Lit. 
and  therefore  the  case  of  Alton  Woods  was  not  to  be  likened  Rep.  iso.  277' 
to  this  case.     For  in  our  case,  the  party  hath  informed  the  King  278.  Co.  Lit.  ' 
of  the  truth  of  all  matters  in  fact,  scil.  of  the  estate-tail,  and  of  2!^'J^*or^** 
the  delivery  of  the  former  letters  patent,  so  that  in  truejudg-  107.  a.  b.  8  Co. 
ment  of  law  on  the  matter  contained  in  the  patent,  the  King  56.  a.  Lane  3. 
hath  but  a  reversion  in  fee  expectant  on  an  estate-tail :  and  in  H^^i4j*^^* 
this  case  no  wronff  is  done  to  any,  nor  is  there  any  {e)  fraction 
of  estates.     And  here  the  King's  intent  was  to  depart  with  all  ^bere  less 
his  estate,  and  (/)  less  passeth  by  this  grant  {sal.  the  reversion)  ^Im? grant ^ 
than  he  did  intend  to  pass;  for  he  did  intend  to  pass  the  pos-  thanheintend- 
session ;  and  so  it  is  not  any  prejudice  to  the  King.   But  if  more  ^^  ^^  P^^>  ^^^ 
would  pass  than  he  intended  to  pass,  as  where  he  intended  only  buUf  more    ' 
to  pass  the  reversion,  and  the  words  will  pass  the  possession,  wonld  pass 
there  it  will  be  otherwise.     Also  this  grant  was  made  ex  certa  ^*5^*}°' 
scientia,  4"  'w^o  motu^  which  shall  be  taken  in- the  most  {g)  li-  be°oUierwUc. 
beral  and  beneficial  sense,  according  to  the  King^s  intent  and 

meaning  expressed  in  his  grant  (a).  («.)  2  RoII.  190. 

(tf)  1  Co.  43. 
&c.  (e)  1  Co.  52.  a.  (/)  2  Roll.  Rep.  180.  Hob.  224.  (g)  8  Co.  56.  a.  167.  a.  Antea  6.  a.  5  Co.  56.  a* 
1  Co.  49.  a.  51.  b.  3  Leon.  243.  249.  Kelw.  7.  b.  175.  a.  198.  a.  11  Co.  11.  a.  10  Co.  67.  b.  2  Sid. 
141.  2  Roll.  200.  Hard.  500.  Plowd.  32.  a.  126.  a.  143.  b.  Fitz.  Grant  29.  2  R.  3,  4.  a.  b».;3  Buistr. 
6.  2  Inst  496, 497. 

: ■ — V*- 

(a)  Vid.  notes  (a  2)  (c  3)  Case  of  Alton  Woods,  voL  i.  p.  101—110. 

C  c  2 
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B  R  E  D  I  M  A  N'S    CASE, 


Hil.  4  Jacobi  1. 


In  the  Common  Pleas. 


Brsdiman       Payment  of  a  rent>4eck  by  the  tenant  for  jean,  is  no  seisin  to  bind  tlit  ten» 

Bromlbt  tenant  after  the  years  determined. 

Ann  OTHERS.  And  it  seems  that  if  such  rent  be  by  will  it  is  I'emediless. 

Pvt  YL-56  b.        In  the  case  of  a  rent-charge  or  rent-seek,  all  the  terre-tenants  oug^t  to  be 

named. 

He  who  hath  a  rent,  hath  not  taken  the  explees  thereof  until  he  hath  seisai 

by  the  hands  of  the  tenant  of  the  freehold. 

A  payment  by  a  bailiff  would  be  a  sufficient  seinn,  if  it  was  not  to  thi 

prejudice  of  the  lord. 

If  the  tenant  of  the  freehold  avows  the  payment  by  the  tcnant-at-wHl^  the 

payment  is  a  good  seisin. 

If  a  rent  be  issuing  out  of  a  town,  and  pajrable  by  t&ote  dwelling  and 

resident  within  the  same  tovm,  the  seisin  need  noC  be  allediged  by  the 

hands  of  any  person  in  certain,  but  may  be  alledged  gemenJlf  fay  the 

hands  of  those  who  were  dwelling  and  reodeat  within  tlie  lamr  towR* 

S.  C.    [Cro.  Jac.  148.  S  And.  185.] 


Ace.  HiL.  45  Eli2.  Rot  105.  Charles  Brediman  did  arraign  an  amm 

s  Roll.  Repb      of  Novel  disseisin  against  Robert  Bromley^  Tbos  Reyner,  and 

Francis  Cotton,  of  a  rent  of  10/.  in  H.  &c.  in  the  ooini^  of 
Middlesex,  and  made  his  title,  that  Sir  Richard  Pexal,  Kn^t, 
was  seised  of  the  manor  of  Swacliff,  in  H.  &c.  in  hia  demesat 
as  of  fee,  and  held  it  in  socage  of  Michael  Shoreditch,  and  9  Oct 
18  Eliz.  made  his  will  in  writing*  and  thereby  devised  to  the 
plaintiff  a  rent  of  102.  issuing  out  of  the  said  manok'  of  Swadiff 
for  his  life,  yearly  to  be  paid,  and  by  the  same  will  devised  to 
Dame  Eleancr  his  wife  the  said  manor,  to  have  irom  the  day  of 
his  death,  for  15  years ;  and  afterwards  the  said  Sir  Ridiard^  16 
October,  IS  Eliz.,  died  Eleanor  entered  into  the  said  maliar, 
and  paid  the  said  rent  of  10/.  and  for  the  rent  of  101.  doe  the 
10th  of  October,  40  Eliz.,  and  for  the  arrearages  of  16  years  be- 
fore :  the  plaintiff  the  said  10th  day  of  October,,  40  Eliz.  half  an 
bonr  before  sun-set  of  the  same  day,  came  to  the  capital  house 
of  the  said  manor,  and  there  remained  till  after  sun-set,  petenth 
tarn  predict,  160/.  de  arreragiis  priedict.  reddituSf  guam  prttJL 
decent  libras  irfpnedicto  decimo  die  Octobris^  anno  40  JSUz.  sapnr 


66  h. — 57  a*  breoim am*8  casb.  S6Q 

diet,  eidem  Carolo  tunc  sit  debit,  existen.  sibi  wlvi.    And  the  de- 
fendants adtunc  tenentes^  S^c.  sen  eorum  aliquis^  nee  aliquis  alius 
arreragia  pradicta  seu  redditum  frcedicC  out  aliquam  inde  par" 
ceUam  eidem  Carolo  adtunc  sic  ut  prcrfer(  debit,  et  insoluf  existent 
eidem  Carolo  solverunt  seu  solvit,  sed  ilia  ei  adtunc  4*  ibid,  solvere 
denegaverunty  Sf  eorum  quilibet  solvere  denegavit,  4*  sic  predict. 
Mobertus,  Thomas  4*  Franciscus,  ipsum  Carolum  de  redditu  prce^ 
adtunc  Sf  ibidem  injuste  Sf  sinejudicio  disseisiver.  4  ^oc,  S^c,     And 
the  assise  was  taken  against  the  said  Thomas  and   Francis  by 
default,  *and  Robert  pleaded  ^t^ /(?rf,  and  the  recognitors  of  the    [  *  57  a.  ] 
assise  found  for  the  plaintifi9  sc.  the  seisin  and  disseisin  of  the 
rent,  and  the  only  point  which  was  debated  at  the  bar  and  at 
the  bench  was,  if  the  payment  of  the  said  rent  by  Eleanor,  who 
was  termor  for  years  were  a  sufficient  seisin  of  the  rent  to  main- 
tain an  assise  against  the  terre-tenant  after  the  years  determin- 
ed.    And  this  case  was  oftentimes  argued  at  the  bar  in  the  time 
of  the  Ld.  And.  in  the  time  of  the  Lord  Gawdy,  and  of  Coke 
now   Chief  Justice.       And   it  was  objected  at   the   bar,  that 
the  seisin  had   by  the   hands  of  tenant  for  years,  is  sufficient 
to  have  an  assise^  for  it  appears  by  ^'^S    E.   3.    Verdit  f  47.  fCr.Jac.  14«. 
that  seisin  by  the   hands   of  (a)  bailiff  or  procurator  is  suf-  (a)Postea59. 
ficient^   and  8    H.   6.    17.   a.  b.  in  some   case  seisin   by  the  a.Cr.Jac.i4f. 
hands  of  him  who  hath  nothing  in  the  land  is  sufficient.     As  W  Postea  58. 
if  there  be  (b)  lord  and  tenant,  and  the  tenant  makes  a  feoff-  ** 
ment  in  fee,  before  notice  made  by  the  feoffee,  the  payment 
of  the  feoffi>r  is  a  good  seisin.     And   27   E.  3.   83.   a.   in   a 
Scire /acias  on  (c)  a  tine  levied  of  a  rent,  the  tenant  said,  that  (c)  Fitz.  Scire 
the  demandant  had  received  iGs.  parcel  of  the  same  rent  pend-  '■"^*  *^^* 
ing  the  writ,  by  the  hands  of  one  who  held  the  land  (out  of  which 
the  rent  issued)  at  will,  and  took  his  plea  to  the  whole,  because 
the  said  rent  was  a  rent-service,  and  {d)  seisin  of  parcel  gave  (^4Co.9.a. 
seisin  of  the  whole,  and  so  the  fine  exe<)uted  by  that  seisin ;  upon  Co.  Lit.  \5S,  a« 
which  the  plaintiff  demurred,  and  it  was  awarded  that  he  should  ^^^*  **^?  |J^|'' 
answer  to  the  remnant,  by  which  it  appears  (as  it  was  objected)  b.  Br.  Sclsia  * 
that  seisin  by  the  hands  of  a  tenant  at  will,  was  a  sufficient  seisin  3i. 
as  to  that  which  was  paid.     And  8  Ass.  pi.  l6.  8  E.  3.  53.  & 
F.  N.  B.  179.  f«  (e)  that  payment  of  the  rent  by  tenant  for  years  is  (tf)F.N.B.  179. 
aufficient  seisin  to  have  an  assise  for  the  rent.     And  it  was  said,  ^* 
that  other  seisin  the  devisee  of  the  rent  could  not  have,  during  (f)  Cr.  Jac 
the  term,  by  other  hands  than  by  the  tenant  for  years,  and  the  J^?'  \f^^^2 
payment  of  the  rent  was  a  lawful  thing,  and  which  of  right  koII.  465. 
ought  to  be  done,  and  therefore  the  said  payment  by  tlie  tenant  <g)  Cr.  Jac. 
for  years  shall  bind  the  tenant  of  the  freehold,  and  shall  give  ^^^-  ^^^'^'^ 
him  sufficient  seisin  to  have  an  assise.     And  upon  solemn  argu- 
ment diis  term  by  the  judges  of  the  Common  Pleas,  it  was  re- 
solved by  the  whole  court,  sc.  Coke,    Chief  Justice,  Walms.  J/*j*i^^^JTu' 
Warburt.  and  Daniel,  that  the  said  payment  of  the  rent  by  the  ^^e  tenant  for 
said  tenant  for  (J*)  years  was  no  seisin  to  bind  the  terre-tenant  years i# no 
after  che  years  determined  for  several  reasons.     1.  In  respect  of  J^g**^rre^^.** 
the  (g)  imbecility  and  smallness  of  the  interest  of  tenant  for  nant  after  the 
years,  who  at  the  common  law  could  neither  prejudice  nor  draw  yean  deter- 
the  estate  of  freehold  in  question,  for  although  the  recovery  ">*""'• 
against  the  tenant  of  the  freehold  was  by  agreement,  tenant  for 
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Before  stat.  years  could  not  be  received  before  the  stat.  of  (a)  Oloac.  nor 
?o^ye^Bcou\d  could  he  (i)  falsify  the  recovery  before  the  stat.  of  (c)  21  H.  8. 
not*  he  re-  So  that  by  the  common  law,  tenant  for  years  was  subject  to  the 
*^*^'Vi  h*"fo^  .  pleasure  of  the  tenant  of  the  freehold ;  for  he  could  not  falsify  a 
?:'le  recovery  ^  recovery  of  the  freehold  in  respect  of  the  feebleness  of  bis  estate, 
before  stat.  2L  and  none  by  the  common  law  could  falsify  a  recovery  of  the 
"•  ^'  freehold,  but  he  who  had  a  freehold.     Vide  7  H.  7.  12.  a.  9  E.4. 

S7.  b.  30  H.  6.  16.  7  H.  4.  17.  b.  19  E.  3.  Ass.  82.    The  second 
t  *  57  b.  ]    reason  was,  ex  etymologia  if  vi  termini^  sc.  *that  he  who  hath 
not  seisin  in  the  land  charged,  cannot  give  a  seisin  of  the  rent; 
for  nemo  potest  {d)  plus  jwis  in  alium  transferre  quam  ipse  habet. 
No  praecipe       And  that  is  the  reason  that  a  Precipe  lies  not  against  a  termor, 
hen  Hjjainst  a     because  he  cannot  give  seisin,  and  yet  in  one  case  one  manner 
awrtoVdower  oS  Prcecipe  Only  lies  against  him  who  hath  but  a  chattel,  and  no 
lies  against       freehold;  and  that  is,  that  a  writ  of  dower  lies  against  {e)  guar- 
chTvairlllit     ^'^^"  '"  chivalry,  as  appears  in  temp.  E.  1.  Brief  863.  8  E.  2. 
not  a;,'ainst"      <^'^>  309*  6  E.  3.  8.  &c.  but  if  such  guardian  makes  a  lease  for 
guardian  in       years  of  the  land,.no  writ  of  dower  lies  against  the  [f)  lessee,  as 
fcovage.  appears  in  8  E.  '6.  384.     And  a  writ  of  dower  lies  against  guar- 

dian in  chivalry  for  two  reasons.  1.  Otherwise  the  tenant  in 
(fl)6E.3.c.  dower  would  be  without  remedy,  for  in  such  case  no  writ  of 
1'  ln$t.3^i  32f.  dower  lies  against  the  heir,  as  it  is  adjudged  in  9  H.  6.  6.  b.  in 
«^c.  Frevil's  case.     2.  The  guardian  may  pray  (if  the  case  so  re- 

(/;)^9  Co.  135.  quire)  that  the  demandant  may  endow  herself  (^^  la  pluis  beak; 
718.  Co.  Lit.  hut  no  other  Precipe  lies  against  such  guardian.  And  no  writ 
-i^*  a-  of  dower  lies  against  guardian  in  (g)  socage,  nor  can  he  assign 

c!\79^ F.  240.  ^^^^^9  ^8  appears  in  29  Ass.  68.  And  it  was  said,  as  possessio 
i.21  H.  8.9  Id!  is  derived  apos  ^  sedeo^  because  he  who  is  in  possession  may 
1 1  Co.  33.  b.  t  git  down  in  rest  and  quiet :  so  seisina  also  is  derived  a  sedendo^ 

3"3!/ci!  135.'  ^^^  ^^'*  ^^  ^^^^  s^^""  »"  ^s  labor  Sf  dolor^  4*  vexatio  spiritus:  but 
:\.  (io.  LiL46.  when  he  hath  seisin,  he  may  sedere  8f  acquiescere.  In  all  suits  to 
^'  recover  seisin  or  possession   he  who  prosecutes  them  ought  to 

labour,  but  when  he  has  obtained  seisin  he  may  sedere  4"  accunh 
The  termor  bere  in  peace  and  tranquillity.  The  third  reason  was  a  manifest 
miy  take  sei-  cljfference  (A)  between  receiving  and  giving  seisin  ;  for  it  is  true, 
nefit  of  him  ^^^^  ^'^  ^^^  ^^^^  ^ut  a  term  for  years  may  take  seisin  for  the 
yrtao  hath  the  (i)  benefit  of  him  who  hath  the  freehold,  4d  E.  3.  26.  a.  If 
ireehoid.  grantee  for  years  of  a  common  useth  it,  that  giveth  seisin  to 

rd)4Co.24.b.' '"™  ^^  the  reversion,  22  Ass.  84.  ace*  12  E.  3.  Ass.  86.  Pay- 
0  Co.  113.  a.  ment  to  the  grantee  for  years  of  a  rent,  is  a  sufficient  seisin  for 
6  Co.  68.  a.  him  in  the  reversion,  M.  39  &  40  El.  in  the  Fifth  Part  of  my 
(e)9Co.'i6.b.  (*)  Reports.  Presentment  by  the  grantee  of  the  next  avoid- 
Co.  Lit.  35.  a.  ance,  or  for  vears,  is  a  sufficient  title  in  a  Quare  impedil  for  the 
fiR  ^'qVf^""'  grantor ;  and  all  our  books  are,  that  the  possession  of  lessee  for 
b.  24.  b.  47.  year.*!,  or  (/)  guardian,  &c.  is  sufficient  seisin  for  him  in  the 
Ass.  15.  per  reversion  to  have  an  assise.  But  siciit  beatius  esty  ita  mtgus  est 
m  9*Co"i7  ^^r^i  quam  accipere.  For  in  the  first  case  he  who  giveth  seisin 
8  K.  3. 16.  b.^  is  tenant  of  the  freehold,  and  he  who  receiveth,  tenant  for  yean; 
(^)  Br.  Dower  but  in  this  case,  he  who  maketh  the  payment  is  but  tenant  for 
Dower^si*  y^ars  of  the  land,  and  he  who  receiveth  it  claimeth  a  freehold 
Co.  Lit.  35.  a.   iu  the  rent;  and  therefore  the  tenant  for  years  by  his  payment 

1  Koil.682. 

(A )  Cr.  ,»ai-.  142.  (t)  Cr.  Jar.  142.  {k)  5  Co.  57.  b.  97.  b.  98.  a.  2  Roll.  378, 579.  Or.  EL  518.  Mo* 

4.^0.  2  And.  19,50.  F.N.B.  33.  h.  (/j  1  Roll  270. 
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cannot  give  seisin  to  bind  him  who  hath  the  freehold ;  and  there-  C«)  Cr.Car. 
with  agree  2  H.  6.  3  &  8  H.  6.  17  or  7,  31.    Fide  11  H.  4. 29.  ^*^' 
a.  b.    Homage  done  by  the  (a)  husband  before  issue,  shall  not 
bind  the  wife;  but  seisin  by  the  hands  of  a  (b)  disseisor,  or  by  Seisin  by  the 
one  who  hath  a  defeasible  jiitle,  is  sufficient,  and  shall  bind  him  Jp^^orshaU^'*" 
who  hath  right,  for  he  is  *tenant  of  the  land,  and  the  act  is    r  ♦  53  a.  1 
lawful;  but  incroachment  of  rent  by  his  hands  shall  not  bind  biodhimwho 
him  who  hath  right,  for  that  is  not  lawful,  and  therewith  agree  hath  right,  bnt 
8  H.  6.  18.  a.  39  H.  6.  2.  b.  33  E.  3.  Avowry  255.   8  Ass.  6.  L^'Jl'f  kTIIIL 

i^o-ii-^'i  -ni  I  •!  I       ot  rent  by  niin 

10.  dl.  but  in  the  same  case,  if  there  be  any  covin  between  the  shall  not. 
disseisor  and  him  who  hath  the  rent,  and  that  the  purpose  of 
the  disseisin  was,  that  the  disseisor  should  give  seisin  of  the  rent,  ...    ^  .. 
there  such  seisin  shall  not  bind  the  disseisee,  or  him  who  hath  1  xannt.  59:}. 
right,  for  the  covin  maketh  it  unlawful  in  the  same  manner  as 
dower  assigned  by  such  {c)  disseisor,  or  recovery  against  him,  if 
the  disseisin  was  had  by  agreement  or  covin.     But  it  was  said.  Lord  and  te- 
when  there  are  {d)  lord  and  tenant,  and  the  tenant  makes  a  "an^  an<^  the 
feoffment  in  fee,  before  notice  and  tender  of  the  arrearages,  the  feoffnient  in 
feoffor  may  give  seisin,  for  he  is  tenant  as  to  avowry,  8  H.  6.  18.  tee  before  no- 
for  in  such  case,  if  the  lord  should  avow  on  the  feoffee  before  of  tlie°arr°^-' 
tender  of  the  arrearages,  he  would  (e)  lose  them,  as  it  is  agreed  ages,  the  feoff, 
in  7  E.  3.  &  7.  H.  4.  &c.     And  therefore,  forasmuch  as  in  such  or  may  give 
case  the  common  law  dc»th  compel  the  lord  to  avow  on  the  feoffor,  ******"• 
for  this  cause  at  the  common  law  such  seisin  by  the  feoffor,  causa 
necessitatis^  was  good. 

And  in  this  case  difference  was  taken  and  agreed  between  Difference  be- 
attornment  and  seisin;  for  in  a  case  of  a  grant  of  a  sei^niorv  or  tween  attorn- 

,  '^  o         .  intsnt  and  sei** 

reversion,  &c.  to  attornment  privity  of  estate  was  requisite;  but  gjn. 
not  to  a  seisin :  but  at  the  common  law,  the  lord  was  not  {/) 
compellable  to  take  his  rent  of  any  other  but  of  him  who  was  |^^)  ^  Roi!54P. 
his  immediate  tenant  in  privity;  and  therefore  at  the  common  15  e. 4. -lib! 
law  the  lord  paramount  was  not  compellable  to  accept  his  rent  Hr.  Dower  15, 
by  the  hands  of  the  tenant  peravail,  or  by  the  hqnds  of  a  tenant  13/co^J^t 
for  life,  where  the  reversion  was  over,  and  that  well  appears  by  ^3.  a.  337.  b. 
the  statute  of  {g)  West,  2.  cap.  9.     Capitalis  dortC  servitia  Sf  con-  2  Co.  67.  a. 
suetudines  sibi  debit\renuebat  accipere per  mantis  alterius  quam  per  g^  gg'^co. 
manum  proxitni  tenentis  sibij  4*  sic  tenentes  in  dominico  amiserunt  so,  b.  2  Roll". 
prqficua  tenement  stiorum:  non  habeat  capitalis  donC  potestatem  Rep.i7.PJovr, 
distringendi  tenentes  in  dominico^  dum  prad^  tenens  offerat  ei  ser-  yqX^^\,  100. 
vitia  debita  4*  consueta :  and  yet  seisin  had  by  the  hands  of  the  Rr.  Damage* 
tenant  peravail,  or  lessee  for  life,  was  good,  if  the  lord  accepted  ^^* 
it     And  it  was  said,  that  if  tenant  in  (A)  tail  makes  a  feoffment  if  tenant  in 
in  fee,  if  the  donor  obtains  seisin  of  his  rent  by  the  hands  of  the  J*^*"»»*^<^*.a 
discontinuee,  it  is  sufficient  to  have  an  assise,  and  yet  he  cannot  f^  jf'the^do- 
avow  on  the  discontinuee,  nor  is  there  any  privity  between  them,  nor  obtains 
The  fourth  reason  was  drawn  from  the  (i)  nature  of  the  rent  8p»s|n  of  his 
in  the  case  at  bar,  which  as  it  was  said,  hath  three  cross  aspects,  han^is  of  the 
1.  It  is  against  common  right.     2.  It  is  in  creation  reddif  (k)  discontinnee, 
sicct4S*  barren  without  fruit,  and  for  its  driness  is  compared  to  [^  *f  ■«ffic;eut 

.  ^'.  »•       •  •  j'^       ..%     T*  •     to  have  an  a»- 

a  Stone:  summa  petit  scoptdt^  stccaque  tn  ruperesedit.     3.  it  is  gise,  and  yet 
redditus  cacusS^  siccus ;  for  it  is  a  rent  remediless,  which  cannot  he  cannot 

avow  on  the 
dUeontinnee.  (d)  Ant  57.  a.  S  Roll.  461.  (r)  Co.  Lit.  969.  I>.  3  Co.  65.  b.  66.  a.  1  Roll.  317. 

(/)  2  Inst.  373.  (g)  S  Inst.  373,  374.  Co.  Lit.  100.  a.  b.  {h)  t  Roll.  464.  Co.  Lit.  S69.  a.  (r)  Cr. 
Jac.  14«.  (k)  Ut.  sect.  218.  Co.  Lit.  144.  a. 
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(a)  Lit  feet,  see  any  (a)  way  or  remedy  to  attain  to  it.  And  it  is  to  be  ob- 
V*  5^  h  1  s®'^^'  ^^^  ^  riprlit  (without  any  estate  ♦in  possession,  reversion, 
(6)  6  Mod.  .W.  ^^  remainder)  for  which  good  remedy  by  action  is  given,  is  not 
24  Rayro.  9M.  yet  ns9ets,  Until  it  be  recovered  and  reduced  into  possession  (a). 
(c)s  Co.  5.  a.  So  an  estate  as  in  rent-seek,  which  descendeth,  for  which  the 
b. 574. b. 6 Co!  ^^^^  ^^^^^  "^^  remedy,  is  not  assets  until  he  hath  gained  seisin; 
49.  (6)  for  want  of  right,  and  want  of  remedy  are  in  one  equipage, 

(d)  ^^J^^'  So  one  shall  not  he  (c)  remitted  to  a  right  remediless,  as  ap- 
1  Rolll^Rcp. '  pears  in  the  Marquess  of  Winchester's  case.  In  the  Third  Part 
ii34.S57.«  *  of  my  Reports,  and  M«  H  &  13  El.  inf  Terling  &  Trafford,  it 
?Si  *  ^^Fa  ^*^*  was  adjudged,  that  a  reversion  expectant  on  an  estate-tail  was 

6  Mod.  53.  .  /  tx        "  .       i_  .      I         •       .r  n  ^  *.    •      *    M  A 

t  A<;c.  Com.  not  (a)  assets,  because  it  lay  m  the  power  ot  tenant  m  tail  to 
Big.  Pleader,  dock  and  bar  it  at  his  pleasure:  and  thereupon  it  was  concluded, 
3,  K.  15.  ii^ji^  forasmuch  as  such  first  seisin  which  would  give  vigour  and 

life  to  this  remediless  rent,  and  should  charge  the  freehold, 
ought  to  be  given  by  him  who  hath  a  freehold  at  leastf,  and  not 
by  him  who  hath  but  a  chattel ;  therefore  seisin  given  by  him 
If  such  rent      ^ho  had  but  a  term  for  years,  was  not  sufficient.     And  it  was 
be  l)y  will,  it     said,  that  the  rent-seek  in  the  case  at  bar  was  remediless  in  its 
IS reniedtlcM.    creation  because  it  was  created  by  will;  so  that  not  only  a  re- 
medy for  the  rent,  but  a  writ  of  annuity  also  failed  (b).     But  if 
a  man  grants  a  rent  by  deed  out  of  certain  lands,  there  as  to 
charge  the  land  it  is  remediless,  but  the  grantee  may  charge 
the  person  of  the  grantor  in  a  writ  of  annuity ;  and  therefore  it 
was  said,  that  in  such  case,  if  he  added  a  proviso,  that  it  shall 
not  charge  his  person,  it  is  void,  unless  he  gives  him  seisin  upon 
(«)  Co.  Lit.       the  delivery  of  the  deed ;  for  such  proviso  doth  take  away  from 
^^t  «^  7       the  grantee  all  his  remedy;  and  to  avoid  that,  Litt  in  his  chap. 
Co.  S4.  of  Rents,  puts  his  case  of  a  rent-charge,  in  which  there  was 

such  proviso,  in  which  case  the  grantee  was  not  {e)  deprived  of 
In  the  case  of  his  whole  remedy.  It  was  further  agreed,  that  forasmuch  as  a 
a  rent-cliari^  rent-charge  or  a  rent-seek  was  against  common  right,  that  in 
all  theterre-  **"  assise  thereof  all  the  terre-tenants,  sc.  the  tenants  of  the  free- 
tenants  ought  hold  (who  always  are  in  law  intended  within  these  words  terre- 
to  be  named,     tenants)  ought  to  be  (/)  named;  as  it  is  agreed  in  9  E.  3.  15. 

^2  H.  6.  24f.  a.  S3  E.  3.  Ass.  456,  &c.  And  thereupon  it  was 
159  b'  concluded,  that  if  in  case  of  disseisin  which  is  tortious,  and  pri- 

F.N.B.  178.      vation  of  seisin,  the  tenants  of  the  freehold  ought  to  be  named 

and  made  party,  a  fortioriy  in  the  case  of  seisin,  which  in  this 
case  is  creation  of  remedy  for  the  rent,  the  tenant  of  the  free- 
hold ought  to  be  party  and  principal  agent  in  the  perfection 
thereof;  and  he  who  hath  a  rent  hath  not  taken  the  explees 
(jg)  Co.  Lit  thereof  (g)  until  he  hath  seisin  by  the  hands  of  the  tenant  of  the 
169.  b.  160.  a.   freehold ;  for  expletia  derivantur  de  verbo  expleo,  that  is,  to  fill  or 


(a)  Vid.note(H)  MUdmay*»ca$ey  ante,  p.359.  5.  on  account  of  the  tediousness  and  difBcohy 

(b)  And  a  devisee  of  an  annuity  or  yearly  of  the  remedy  for  rent-seok,  &c,  gives  the 
rent,  payable  out  of  lands  during  the  life  of  an-  power  of  distraining  for  such  reats,  where 
other,  cannot  maintain  an  action  of  debt  against  thev  have  been  duly  answered  for  three  yam^ 
the  devisee  of  the  land  to  recover  arrears,  so  vi^ithin  twenty  years  before  the  first  day  of  the 
long  as  the  estate  of  freehold  continues.  WM  then  session  of  ParliameDt,  or  whencrasted 
V.  Jiggt,  4  M.  &  8. 1 13.;  vid.notefA)  OgnelTi  afterwards. 

ease,  vol.  ii.  p.  412.  The  stat.  4  Geo.  2.  c.  38.  $ 
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make  up,  or  to  make  peffeett  for  he  who  hath  a  rent  (and  ^yt^J^J^ 

•  n  ^        i\«*i  <•.         1         y  ^  rent  natn  not 

especially  a  rent^seck)  hath  not  a  perfect  and  explete,  or  com-  ^^en  the  ez- 

plete  estate  in  the  rent,  until  he  had  seisin  thereof,  and  when  he  piees  thereof, 
hath  seisin,  his  estate  is  complete  and  perfect,  for  he  hath  reaped  'j?^'^®J^^- 
*the  explees,  sc.  the  fruit  and  commodity  thereof.     Fide  Bract.  g^igj„  ^y  the 
lib.  fi  foi.  40.    Item  neo  espletia  capere  possit^  quia  nonf  venii  hands  of  the 
tempus  messium  nee  vindemiarum:  si  autem  fructus  nonmaiuros  tenant  of  the 
pereepit.  vel  arbores  prattraveritj  ista  non  debent  did  expletia  cum  "'®*"**  °* 
sint  potim  ad  damnum  quam  ad  commodum.    And  Litt.  cap.  At-  /^x  jj^^  ^^^ 
tornm.-195.  was  cited,  if  there  be  [a)  lord,  mesne,  and  tenant,  555.  Co.  Lit. 
and  the  lord  will  grant  the  services  of  the  mesn<$,  although  in  ^M*  ?!  ^* 
his  grant  he  doth  not  make  mention  of  the  mesne,  yet  it  is  neces-  \^q^  q^^  Lij* 
sary  that  the  mesne  attorn,  and  not  the  tenant  peravail,  because  sii.  b. 
the  mesne  is  tenant  to  him;  but  (J)  otherwise  it  is  where  certain  ^f)^!'^^^** 
land  is  charged  with  a  rent-charge  or  rent-seek;  for  in  such  a.Cr.Jaci4f. 
case,  if  he  who  hath  the  rent  grants  it  to  another,  the  tenant  of  U)  4  Co.  10.  a. 
the  freehold  ought  to  attorn  (c)  to  the  grantee,  because  the  free-  j^f ^j'^^g  *  f^, 
hold  is  charged  with  the  rent,  &c.     And  if  the  tenant  of  the  13$. 
freehold  ought  to  attorn  to  a  grant  (as  Litt.  holds),  a  fortiori  («)Fitz.Avow- 
the  tenant  of  the  freehold  ought  to  give  seisin,  for  seisin  is  ^yowryVi. 
more  than  attornment;  for  every  lawful  seisin  includes  attorn- 
ment, but  attornment  doth  not  include  seisin.     And  it  appears  If  the  tcrrc-te- 
by  21  H.  6.  9.  b.  that  if  the  terre-tenant,  out  of  which  the  rent  J3' J^j^f 
charge  is  issuing,  be  disseised,  and  he  who  hath  the  rent  grants  which  the  rent- 
it  over,  the  disseisee  cannot  attorn,    because  he  hath  not  the  charge  is  i»- 
freehold,  although  he  hath  the  mere  right  to  it,  a  fortiori  tenant  JeisS,  and  he 
for  years  who  hath  no  freehold,  nor  right  of  freehold,  shall  not  who  has  the 

give  (seisin  of)  it.     Lastly,  It  was  a^rreed,  that  it  would  be  full  >f«n*  K^ants  it 

c  /  \    •  .      •'         .n  1    ^^1       11  •       r      i_   ij    over,  the  d IS- 

ot  many  (c)  mconveniences ;  if  he  who  hath  not  the  ireehoia  ^^1,^^  cannot 

shall  give  seisin ;  for  then  tenant  by  statute-merchant,  or  staple,  attorn, 
tenant  by  elegit^  guardians,  grantees  of  wardS|  &c«  also  if  the 
King  extends  and  Teases  over,  all  these  might  put  lords  or  owners 
of  rents  in  possession  of  the  rent  or  services,  of  which  they  had 
not  any  seisin  within  time  of  limitationt  which  will  be  very  dan- 
gerous, and  the  cause  of  many  suits  and  troubles ;  and  as  to  the  ^  P???*"*  ^X 
objection,  sc.  the  payment  by  a  [d)  bailiff  would  be  a  sufficient  ^e  rsafficient 
seisin,  it  was  agreed,  unle^is  it  works  a  special  prejudice  to  the  seisin,  if  it  was 
lord;  as,  if  the  lord  hath  not  been  seised  of  his  rent  within  {e)  60  JJJ'Ji*  ^  ^J'/jf ^ 
years,  and  the  tenant  makes  one  his  bailiff  generally  of  his  lord. 
manor,  he  cannot,  without  express  commandment  of  his  master, 
pay  this  rent  remediless  to  the  lord,  for  that  would  be  a  special 
prejudice  to  him,  which  a  bailiff  without  commaodment  cannot 
do.     And  as  to  the  case  of  ( /)  27  E.  3.  83.  a.  it  was  agreed,  Jf  SSfr^eMd 
for  there  the  tenant  pleaded  the  payment  of  the  rent  By  the  avows  the  pay- 
hands  of  tenant  at  wil^  and  so  avowed  the  payment  as  bis  own  ™cn^  by  the 
payment  by  the  hands  of  tenant  at  will,  4  H.  6.  39,  b.  30.  a.  in  {^e*paymMt  i 
\g)  replevin  against  W.  he  made  conusance  as  the  King's  bailiff,   a  good  seisin. 
And  said,  that  the  King  was  seised  of  the  castle  of  I^aynpeston  If  a  rent  be  is- 
as  parcel  of  his  duchy  of  Cornwall,  and  of  a  rent  there  issuing  «"ngoatofa 

able  by  Uiose  dwelUng  and  resident  within  the  same  tovn,  the  seisin  need  not  be  alledged  by  the 
hands  of  any  person  on  certain,  bat  may  be  alledged  generaHy  by  th«  bands  of  (hose  who  were 
dwelling  and  resident  within  the  same  town. 

(c)  Attornmeat  is  now  unnecessary,  4  Ann.  c  16.  $  19. 
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[  *  59  b.  ]  out  of  the  town  of  T.  and  that  *all  who  had  been  dukes  there 
had  been  seised  time  out  of  mind,  by  the  bands  of  those  who 
were  dwelling  and  resident  with  the  same  town,  and  prescribed 
to  distrain  for  it  quotie^^  Sfc.  And  it  was  held  a  good  seisin,  for 
the  rent  was  issuing  out  of  the  whole  town,  and  that  all  the 
residents  and  dwellers  ought  to  pay  it;  ih  which  case  he  could 
not  alledge  seisin  by  the  hands  of  any  person  in  certain,  for  the 
seisin  given  by  one  shall  bind  all,  and  it  cannot  be  intended, 
that  a  man  can  have  knowledge  of  all  the  inhabitants ;  wherefore, 
by  the  advice  of  the  whole  court,  the  conusance  in  such  case 
was  awarded  good. 


ji—i. 


G  A  T  E  W  A  R  D^S    CASE. 


Hil.  4  Jac.  1. 


In  Communi  Banco. 


SMrrH  There  cannot  be  a  custom  for  inhabitants^  as  such,  to  have  profit  apprenderin 

^*  the  soil  of  another.    But  there  may  be  a  custom  for  every  inhabitant  to 

Part  VL-59'b«        ^^^  ^  discharge  in  hu  own  land,  or  an  easement  in  the  land  of  another. 

Copyholders  in  fee,  or  for  life,  may  have  by  custom  of  the  manor  common 
in  the  demesnes  of  the  lord  of  the  manor,  and  they  ought  to  alledge  the 
custom  to  be  that  every  copyholder  of  every  customaiy  messuage,  &c.  and 
not  that  every  inhabitant  in  any  ancient  customairy  messuage,  &c  S.  C 
Cro.  Jac.  152. 


Ace.  Hob.  86.  In  trespass  by  Robert  Smith  airainst  Stephen  Gateward,  sent. 
See  3  WiUon  V^^^  clausumjregit  apud  Horsington  in  com*  Lincolri  vocaf  Hor^ 
458.  singion  HolmeSj  aim  quibuscT  averiis^  viz.  equis,  vaccis  Sf  bidentUm 

depastusfuit  1  Ai^.  an.  48  El.  with  continuance.  The  defendant 
quoad  porcoSi  pleaded  not  guilty,  and  as  the  residue  of  the  tres- 
pass he  pleaded,  quod  villa  de  StixuxM  est  antiqua  villa^  4*  contigue 
adjacet  pnedicf  claus.  vocaf  Horsington  Holmes^  qtiodque  infra 
eandem  villam  habetWj  Sf  a  toto  tempore  cujus  conirar'  memoria 
honC  non  existit  talis  habebatur  consuetudo^  viz.  quod  inhabitanta 
infra  eandem  villam  de  Stirwdd  prcedicf  infra  aliquod  antiquum 
messuagium  ibidem  ratione  commorantice^  4*  residenf  sua  in  eadem 
habuerunt  4*  usijuerunt  4*  consueverunt  habere  com*  pastur*  in  prat 
loco  in  qucy  4^c.  pro  omnibus  4*  omnimodis  bobus  4*  equis  4'  ^^^ 
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grossis  animaV  communieaV  super  hujusmadi  antiqua  messuagia  ma  («)Cr.  Jae. 

infra  praiT  villam  de  Stirwold  prad^  modo  Sf  formd  sequente^  *viz.  r*i^*u  -i 

qiwlibet  anno  ad  omnia  tempora  annij  necnon  pro  bidentibus  suis  x  er.  £i.  sgs. 

levant^  Sf  cubanf^  Sfc.  quolibet  ann.  super  primum  diem  Augustij  4"  (6)  Co*  lit 

abinde  usque  festum  Annunciationis  beaUe  Marue  Virginis  tunc  ?V!^*^*p,    ^^ 

proj^  sequent     And  pleaded  that  he  prced!  tempore  quo  Juit  ^  363.  i  And! 

adJiuc  est  commorans  4*  inhabitans  in  the  said  town  of  Stixwold}  i5t.  s  Leon, 

in  an  ancient  house  in  S.  prceS^  and  so  justified;  upon  which  44.0odb. 96, 

the  plaintiff  did  demur  in  law.     And  this  plea  began,  Tnn.  3  (d)Cr.  Jac. 

Jac.  and  was  oftentimes  argued  at  the  bar,  and  now  this  term  i5«. 

was  openly  argued  at  the  bench  by  all  the  justices  ;  and  it  was  (O^^r.  Jac. 
unanimously  resolved  by  all  the  justices  of  the  Common  Pleas, 
that  the  (a)  custom  was  against  law  for  several  reasons  (a).     1. 

There  are  but  f  four  manner  of  commons,  sc.  common  appendant.  There  are  but 

appurtenant,  in  gross,  and  by  reason  of  vicinage,  and  this  common  oTcommww 

ralione  commoranS  4*  resident  is  none  of  them,  and  (6)  argumen-  sc.  append-' 

turn  a  divisione  est  fortissimum  injure.     2.  What  estate  shall  he  ^^^»  appnrte- 

have  who  is  (c)  inhabitant   in  the  common,  when  it  appears  he  and^yreaJon 

hath  no  estate  or  interest  in  the  house  (but  a  mere  habitation  of  vicinage, 
and  dwelling),  in  respect  of  which  he  ought  to  have  his  common? 

For  none  can  have  interest  in  common  in  respect  of  a  house  in  C/")  ^^*  •'•c. 

win'ch  he  hath  no  interest.    3.  Such  common  will  be  transitory,  (g-)Cr.Jac.30. 

and  altogether  uncertain,  for  it  will  follow  the  {d)  person,  and  iB.&C.  i36.' 

for  no  certain  time  or  estate,  but  during  his  inhabitancy,  and  Lgl*S®''**®J^ 

such  manner  of  interest  the  law  will  not  suffer,  for  custom  ought  ^y^]  Dyer  r^. 

to  extend  to  that  which  hath  certainty  and  continuance.    4.  It  pi*  4S.  15  £.  4. 

will  be  against  the  nature  and  quality  of  a  {e)  common,  for  every  J'b}'*?**^^' 

common  may  be  suspended  or  extinguished,  but  such  a  common  928. 

will  be  so  incident  to  the  person,  tnat  no  person  certain  can  (t;iVent.397» 
extinguish  it,  but  as  soon  as  he  who  {/)  releases,  &c.  removes, 
the  new  inhabitant  shall  have  it.     5.  If  the  law  should  allow 
such  common,  the  law  would  give  an  action  or  remedy  for  it ; 
but  he  who  claims  it  as  inhabitant,  can   have  no  action  for  it. 

6.  In  these  words,  inhabitants  and  residents,  are  (g)  included  PuT®^*  '^ 

tenant  in  fee-simple,  tenant  for  life,  for  years,  tenant  by  elegit^  residents  in- 

&c.  tenant  at  will,  8cc.  and  he  who  hath  no  interest,  but  only  hi&  elude  tenant 

habitation  and  dwelling  ;  and  by  the  rule  of  all  our  books  with^  ^^««»*n»ple> 

out  question  (A),  tenant  in  fee-simple  ought  to  prescribe  in  his  &c.  Tenant  in 

own  name,  tenant  for  life,  years,   by  elegit^  S^c,  and  at  will,  &C  ^^^  simple 

in  the  name  of  him  who  hath  the  fee:  and  as  he  who  hath  no  SSh'f  R't^. 
,  1       t    '  1  •  •  <•  •cnoe  in  his 

interest  can  nave  no  common ;  so  none  that  natn  no  interest,  if  own  name,  te- 

it  be  but  at  will,  ought  to  have  common ;  but  by  good  pleading  "*"*  f*""  l»^?» 
he  may  enjoy  it.     ?•  No  (i)  improvement  can  be  made  in  any  the  nam^'of* 
wastes,  if  such  common   (custom)   should   be  allowed,  for  the  him  who  bat 
tenants  for  life,  for  •years,  at  will,  tenant  by  elegit j  statute-  t:he  fee. 
staple,  and  statute-merchant  of  houses  of  the  lord  himself,  would    ^     60  b.  ] 
have  common  in  the  wastes  of  the  lord  himself,  if  such  prescrip- 
tion should  be  allowed,  which  would  be  inconvenient. 


(a)  So  a  custom  for  poor  and  indigent  in  A.,  is  bad:  the  description  of  poor  house* 
householders  living  in  A.  to  cut  and  carry  holders  is  too  vague  and  uncertain.  Selbyr* 
away  rotten  boughs  and  branches  in  a  chase    RobUuon^  2  T.  ft.  758. 
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Difference  be*  But  two  diflereooes  were  taken  and  agreed  by  the  wbole 
S^^t^o?^  eourt.  1.  Between  a  charge  in  the  9oi\  of  another  and  a  db- 
aaother  and  aharge  in  his  own  soil.  2.  Between  an  (a)  interest  or  profit  to 
in  hiiownioily  lie  taken  or  had  in  another's  soil  and  an  easement  in  another's 
«i  iniwei^  soil ;  and  therefore  a  custom,  that  every  inhabitant  rf  a  town 
profit  to  be  hath  paid  a  modus  decimandi  to  the  parson  in  discharge  of  their 
taken, and aa  tithes,  is  good;  for  they  claim  not  a  charge,  or  profit  apprender 
a^»S^soil.    ^°  ^^  ^''  of  another,  but  a  discharge  in  their  own  land :  so  of 

a  custom  that  every  inhabitant  of  such  a  town  shall  have  a  wav 
over  such  land,  either  to  the  church  or  market,  &c.  that  is  gooa, 
for  it  is  but  {b)  an  easement  and  no  profit  (b)  ;  and  a  way  or 
passage  may  well  follow  the  person,  and  no  such  inconvenience 
Copyholders  &8  in  the  case  at  bar.  6.  It  was  reserved,  that  copyholders  in 
in  fee  or  for      fee,  or  for  life^  may  by  custom  of  the  manor  have  common  in 

^?!.°I!?L*^»i.-  the  demesnes  of  the  lord  of  the  manor,  but  then  they  ouirht  to 
cnstomoftne      <»**%*  \  »    %  i  «        •»•»   ,? 

manor  have       alledge  the  {c)  custom  of  the  manor  to  be,  quod  qmltbet  tenens 

common  in  the  customarius  cujuslibet  antiqui  mesuagii  customapf  Sfc.  and  not  quod 
tiie^r?:'  bow  9^^^^^^  inhabitans infra  aliquod antiquum  messuagium customary  8^. 
they  ongiit  to  For  a  copyholder  hath  a  customary  interest  in  the  house,  &c 
alledge  the  ^nd  therefore  he  may  have  a  customary  common  in  the  lord's 
«»J««-  wastes ;  and  in  such  case  he  cannot  prescribe  in  the  name  of  the 

lord,  for  the  lord  cannot  claim  common  in  his  own  soil,  and 

therefore  of  necessity  such  custom  ought  to  be  alledged  (c). 

Vide  21  E.  3.  34.  See  the  Fourth  Part  ^  my  Reports,  Foiston's 
Difference  be-  case,  31.  32.  Another  {d)  difference  was  taken,  and  agreed, 
tween  pre-  between  a  prescription  which  always  is  alledged  in  the  person, 
MTipuon  an      ^^ ^  ^  custom,  which  always  ought  to  be  alleged  in  the  land : 

for  every  prescription  ought  to  have  by  common  intendment  a 
(a)  Hob.  86.  lawful  beginning,  but  otherwise  it  is  of  a  custom  ;  for  that  ought 
118.  Cr.  Jac.  to  be  reasonable,  &  ex  certd  causd  rationabili  (as  Littleton  saith) 
419  Cr  £1^*^"  ^i^^^^i  but  need  not  be  intended  to  have  a  lawful  beginning,  as 
i8o!  365.  s  custom  to  have  land  devisable,  or  of  the  nature  of  gavel-kind, 
Bulst  195.  or  borough-English,  &c  These  and  the  like  customs  are  rea- 
iio/b.*Cr!jac.  «>nable,  but  by  common  intendment  they  cannot  have  a  lawful 
15S.  Cr.  El.  beginning,  by  no  grant,  or  act,  or  agreement,  but  only  by  parlia- 
180. 56S.  Cr.  ment  See  also  for  this  matter  Foiston's  case.  Also  it  was 
7  "iJ!*!.  l^  agreed,  that  the  custom  of  a  manor  that  donC  pro  tempore  shall 
IB.  4.  t9.  b.  grant  lands  customary,  is  good,  and  tenant  at  will  may  do  it : 
^^^'  «76*  Xaf  ^^^  ^  ^^  ^'  ^*  ^'  ^"  ^y  ^^^  custom  of  the  court  of  Common 
M*  61  a.  1  ^'®**>  *^^^  Chief  {e)  Justice  grants  divers  offices  for  life,  and 
(cSDoct.pLsi.  these  customs  are  good:  but  in  such  cases,  he  who  grants  them 
Hob.  86. 4  Co.  hath  an  interest  in  the  manor  or  office,  and  their  grant  is  made 
(dli'co'si  8*^  '^y  ^^®  custom.  And  19  R,  2.  Action  sur  le  case  5£.  A 
s«.a.  8^Co.  64.  beadle  of  the  hundred  shall  have  three  flaggons  of  beer  of  every 
a.Co.lit.iis.  brewer  who  sells  within  the  hundred,  causa  qud  suprcu  Bat  a 
407  Winew"*   c>istom,  that  an  inhabitant  or  resident,  shall  grant  or  take  any 

657.  (f)  4  Co.  23.  b.  Dyer  71.  pi.  44. 20  H.  6.  8.  b.  1  Roll.  106.  9  Co.  51.  a. 


(b)  So  a  custom  for  all  inhabitants  of  a  Belt  v.  Wardell,  Witless,  80S.  and  the 

parish  to  play  at  all  kinds  of  lawful  sports  and  cited. 

pattMies  IQ  tka  ^loee  of  A.  at  all  seasonable  (c)  ^d.  Serjeaoe  WiUiaattPs  iiott  (ll)  P«l- 

tiiiics  of  the  9«ar,  at  ibeir  fMe  wiU  and  plea-  tcr  v.  Ifafihp  I  8muaL  348^     -  , 
sure,  is  good.    Fiich  v.  RawUitg^  2  H.  B.  sa^. 
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tm>fit|  is  merely  void  (d).  d.    It  wis  resolved^  that  if  thd  ^ostottl 

had  been  alledged,  that  quUibet paterfamilias  infra  aliquodanU- 

guum  messua^f  S^.  it  would  be  also  insafficient  for  the  causes  and  ^  Bubtr.  iss. 

reasons  aforesaid ;  and  if  he  hath  any  interest,  he  may  be  re^ 

lieved  as  aforesaid.     Vide  7  K  4.  26.  a.  IS  E.  4.  £9^  b<  ft  aS^ 

18  E.  4.  3.  b.  20  E.  4.  10.  b.  18  H.  8.  1.  b.  19  H.  8.  reported 

by  Spilman,  that  such  custom  is  not  warranted  by  laiW|  and  so 

was  It  adjudged  in  this  court,  Trin.  33  Eliz.  Rot.  422.     See  the 

Book  of  Entries,  Trespass,  Common  6.     Vide  9  H.  6.  62.  b«  f 

£.  6.  Dyer  70.  Isam's  ease.    Note  reader^  the  law  in  this  gene'*  Dyerro,  7i. 

1^1  case  well  resolved,  and  no  book  in  the  law  is  adjudged  ag^nkt 

it;  and  hereby  it  appears  how  pleaders  may  safely  plead  in  thesi 

and  the  like  cases :  and  observe  well,  that  the  custom  in  th^ 

case  at  bar  was  insufficient  add  repugnant  in  itself;  fei'  it  waa  S^^*  s^* 

alledged,  that  the  custom  of  the  towti  of  8.  was,  that  eveify  in^ 

habitant  thereof  had  used^  &c.  to  have  common  within  a  place 

in  the  town  of  H.  which  was  another  town.   Vide  dl  Eliz.  Dyet 

363.  pi.  27. 

[What  customs  are  good  or  not,  see  Rep.  Q.  A.  68. 161. 168,  StcC\   Kate  l»  former  edUUm. 
Vid.  Vin.  Ab.  Custom.  Bac  Ab.  Castdm. 


itiui 


(d)  In  Gritnttead  v.  Marlowe,  4T.  R.  717.  take  a  profit  in  alieno  iolo  h  had,  and  fthat. 
the  authority  of  Gateward^t  cote  was  recog-  such  a  nght  can  oilly  be  cliiahed  by  preBcrijp-i 
nised ;  and  it  was  adjudged  that  a  custom  to    tion. 


■  I  I  V^»  ■    1  i»  ■     ■ 


-    —  -  -       J .  - » 1      ■  -1^  - 


I.  Iti 


C  A  T  E  S  B  Y^S     CASE. 


Mich.  4  Jacobi. 


In  Commimi  Banco. 


iSsi  six  monthi  to  ittetur  a  kpste  shall  be  attcbuated  accordiag  to  the  calendar.  CAmsBY 

8.  G.    [Cro.  Jat.  41.  &  C.  afiOnbed  on  error.  Cro.  Jae.  166*  Jeak.  Cent  a,     m'^^ 

t8«.    Yely.  lOOJ  ofPbtbrbo- 

-  rough  anb 

Walter  Ba- 

Geqrox  Catesby  brought  a  Quare  impedii  of  the  church  of  Part'vi.-6i  b. 
WishtoD  in  the  county  of  Northamptoni  against  the  Bishop  of 
Peterborough,  and  Walter  Baker,  Clerk;  and  the  plainti£P count-  S«e  Skin,  six 
ed,  that  Thomas  Catesby,  his  father,  was  seised  of  the  manor  ^^*  P®*  ^**  ^ 
of  Wishton,  &c.  to  which,  &c.  in  fee,  and  presented  Francis 
Foster,  his  clerk,  to  the  said  church,  who  was  admitted,  instituted^ 
and  inducted    Pasch.  S4  EUa.  Thomas  Catesby  levied  a  fise  of 
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the  said  manor,  to  which,  &c.  to  Henry  Yelverton,  Esq.  and 
Thomas  Hasilrigge,  and  to  the  heirs  of  the  said  Henry,  to  the 
use  of  himself  for  life,  and  after  his  decease,  to  the  use  of  the 
plaintiff  for  life,  and  afterwards  Thomas  died :  after  whose 
death  the  church  became  void,  by  deprivation  of  Francis  Fos- 
ter canonical ly  made,  15  Januarii  1604,  and  y^t  is  void,  and  so 
it  did  appertain  to  him  to  present ;  and  the  defendants  did  dis- 
turb him.  The  Bishop  confessed  the  seisin  of  Thomas,  and  the 
fine,  and  the  uses  thereof;  and  that  the  church  is  now  void  by 
the  said  deprivation,  as  the  plaintiff  hath  counted  ;*  and  farther 
(a)  Palm.  310.  pleaded,  that  at  the  time  of  the  said  deprivation  (a),  sci/.  24 
^1^*  Feb.  1604,  he  gave  notice  of  the  said  deprivation  to  the  said 

George  Catesby,  then  patron,  &c  and  that  the  said  church  re- 
mained void  per  sex  menses  after  the  said  notice,  wherefore  the 
said  Bishop,  as  ordinary,  after  the  said  six  months,  viz.  \%  die 
Augusti^    1605,  per  lapsum  temporis^  did  collate  the   said    W. 
Baker,  the  other  defendant,  &c.  as  it  wais  lawful  for  him  to  da 
To  which  the  plaintiff  said,  that  it  appeared  by  the  plea  of  the 
(^)  2  Inst  360.  Bishop,  that  he  did  collate  (i)  infra  tempus  semestre  proximim 
post  diem  notitue :  et  nota  that  the  other  defendant  pleaded  the 
like  plea ;  and  the  plaintiff  made  the  like  replication ;  and  oq 
the  said  replications,  the  defendants  did  severally  demur  in  law. 
And  the  only  point  in  this  case  was,  whether  the  six  months 
(j)  Yelv.  100.    should  (c)  be  accounted  according  to  the  computation  of  28  days 
Postea  6«.  b.    ^^  ^  month ;  for  then  the  six  months  were  past,  and  the  ordi- 
2  1081.360.  '    nary  had  well  collated;  or  whether  the  computation  should  be 
^l\^*^^\    according  to  the  Calendar,  and  then  the  six  months  according 
14    ifi^  ^'fi7     '®  *"^^  computation  were  *not  past.      And  this  plea  began, 
1  Leoo.  31.   *    Trin,  4  Jacobin  Rot.  1928.  and  upon  argument  at  bar  and  bench, 
4  Leoo.  180.     it  was  adjudged  for  the  plaintiff,  and  the  principle  causes  and 
\}^^'^\^  I     reasons  of  their  judgment  were  these.     1.  (d)  Tempus  semestre^ 
6.  Moor  40^ '    being  spoken  in  the  singular  number  (as  it  appears  by  the  die- 
Dall.  ifl  Keil-    tionaries)  signifies  *^  half  a  year,  or  six  months",  sciL  tales  sex 
way  «0'>.  a.      menseSj  qui  conficiunt  dimidium  anni.     And  there  is  a  irreat  dif- 

JJall.ioA80.6.    «  ?  •'j.  It,  .1-1  °i 

Latch.  14. 16.    lerence  in  our  ordmary  speech^  between  the  singular  number,  as 
Ball.  49.  a  twelvemonth,  includes  all  the  year,  according  to  the  calendar, 

ill  ^!r**''v^*i„    hut  twelve  months  shall  be  reckoned  accordinir  to  twentv-eiirht 
100. 1  lost.       days  to   each  month.      S«  (e)  Verba  acctpienda  staU  secundum 
135.  b.  Lotw.    subjectam  materiam,  and  because  this  computation  of  months 
439. 1  Bioff.'     concerns  those  of  the  church,  there  is  great  reason  that  the  com- 
311.' ace.    *      putation  should  be  according  to  the  computation  of  the  church 
i5^b^79*i^-**  which  they  best  know.     S.  It  appears  by  the  statute  of  West. 
Rep.  19. 3        ^*  ^P*  ^'  ^^^  ^uch  computation  ought  to  be  made,  &e»     For,  i/ 
Keb.  355.         tempus  semestre  non  tranderit^  Sfc.  tunc  adjudicentur  damna  ad  va- 
lorem medietatis  ecclesia  per  unum  annum ;  so  that  die  statute  in- 
tended to  reckon  by  the  year,  and  not  by  months.     4.  It  is  com- 
monly said  in  our  books,  that  if  a  year  and  a  half  be  past,  tide 
is  devolved  to  the  King  to  present  by  lapse  ;  whereby  it  appears, 
that  the  computation  shall  be  according  to  the  Calendar,  and 
not  according  to  twenty*eight  days  to  the  month,  for  that  doth 
not  amount  to  a  year  and  a  half.     5.  When  the  computation  is 
doubtful,  it  is  good  to  determine  it  for  the  relief  and  remedy  of 
him  who  halh  right,  and  for  the  advantage  of  right,  to  give  him 
the  longest  time ;  to  jthe  end  that  he  lose  not  his  right :  and  these 
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were  the  reasons  that  were  given  of  this  judgement.    For  au- 
thoritiesy  a  resolution  of  this  court  tempore  E.  2.  in  the  (a)  writ-  («)  Cr.  Jac. 
ten  Book  of  Cases  in  his  time ;  in  which  book  (which  belongs  JYii8t.*S6o!^* 
to  Walmesley  Justice)  appears  a  writ  awarded  out  of  this  coitrt,  f  Roll.  362, 
in  these  words,     ttex  venerabili  in  Christo.  W.  eddemgratid  Lin^  563,564. 
coin.  Episcopo  $alut\  cum   Magister  milicice    Templi  in  Anglia 
quandam  assis.  tdtimte  presentationis  quam  per  brei>e  nostr'  arra^ 
niavit  coram  dilecto  Sf  Jideli  nostro  L  of  C.  justiciario  nostro^  etc. 
versus  G.  de  W.  de  ecclesid  de  M.  vacante^  et  ad  suam  prasenta* 
Hon*  spectant*  ut  dicebatj  advocationem  illius  ecclesice  disrationavit 
in  curid  nostrdper  breve  fiostr*  dejudicio.     Vobis  obtinuerit  demon- 
dare  quod  ad  pnesentationem  suam  idoneam  personam  admitteretis 
ad  ecclesiam  supradict\  vos  ut  accepimus  lapsis  4*  computatis  sin- 
gulis diebus  a  morte  rectoris  ecclesiie  illius  usque  ad  numerum  octies 
Viginti  4*  octo  diet'  continue  sequentium  qui  sex  mensesfacere  viden- 
tur  asserentes  prad*  eccles.  authoritate  consiliij  ratione  lapsus  hu- 
Jusmodi  semest?  temporis  ad  vos  ea  vice  legitime  fmsse  devoluf  ido- 
neam  person*  ad  mandaf  nostr^  prced!  adpnesentaf  prced^  magistri 
admittere  distulistis  adeand!^  in  ipsius  magistri  p^cejuditf  et  exhce- 
reditaf  manifest  vos  igitur  quia  in  vacationib*  ecclesiar\  secundF 
legem  4"  *consuetudinem  hactenus  obtentam  4*  usitatam  in  regno    [  *  62  b.  3 
nostro  hujusmodi  tempus  computari  debet^  non  a  die  mortis  rectoris^ 
sed  a  die  scientice  patronij  usque  ad  sex  menses  completos  nonjuxta 
numerum  singtdorum  dierumy  sed  juxta  numerum  sex  mensium^  qui 
menses  in  Calendario  computantur^  eundem  magistrum  prcesenta- 
tionem  suam  ad  ecclesiam  illam  indebite  defraudere  volentes^  vobis 
mandamus ^r miter  injungentes,  quod  ad  prcesentationem  pradictam 
idoneam  personam  admittere  non  differatis  ad  ecclesiam  supradic- 
tam.     TestCj  S^c.     And  although  now  the  law  is  taken,  that  the 
six  months  shall  be  [b)  accounted  from  the  death,  and  that  in  (6)  Cart.  44. 
such  case  there  needs  no  notice.     Yet  (begin  it  when  it  will)  it  LitTRcp^.^'9.^ 
appears  there,  by  the  award  of  the  court,  that  the  six  months  i  Leonard  5i. 
shall  be  accounted  according  to  the  Calendar  (a),  and  UQlsecun"  Cr.  Eliz.  855. 
dum  numerum  singulorum  dierum^  S^c.     Also  Marrow  in  his  read-  cr;Jac.\4i.  * 
ing  in  the  time  of  H.  7«  was  of  the  same  opinion.     And  Spel-  166.  Jenk. 
man,  Justice,  reports  a  case  (which  I  have  seen  in  the  book  of  f ®°.^'JSf*^4^ 
Yelverton,  Justice)  resolved  in  the  time  of  H.  8.  in  these  words :  yelv.  lOO.  t 
a  matter  in  law  was  put  to  two  Justices  in  the  time  of  K.  H.  8.  Roll.  59t,  bu. 
to  have  their  opinion  and  resolution,  between  the  Bishop  of  Lin-  ff ^V^J^ 
coin  and  one  Dr.  White^  how  the  six  months  should  be  account- 
ed in  a  Qjiare  impedit,  whether  according  to  four  weeks  to  a 
month,  or  according  to  the  Calendar,  sciL  Sept  Oct.  8cc.  and 
they  by  the  advice  of  their  companions  said,  that  the  six  months 
should  be  accounted  according  to  the  Calendar,  and  not  by  the 
weeks  f.     And  of  such  opinion  was  Wray,  Chief  Justice,  which   1 1>r.  &  Stad. 
I  myself  heard.     And  with  this  resolution  agreed  Popham,  ^^^*  ^' 


(a)  **  In  matters  temporal  the  term  month  Is  **  plied;  still  in  matters  of  contract  the  question 

**  understood  to  mean  lunar  month ;  in  matters  **  will  ever  be  what  was  the  intention  of  the 

**  ecclesiastical  it  is  deemed  calendar,because  in  *<  contracting  parties,  at  the  time  when  thev 

^^  each  of  those  matters  a  different  mode  of  com-  *<  made  use  of  the  word";  per  Le  Blanc,  J. 

**  putation  respectively  prevsdls:  the  term  there-  Lang  v.  Gale^  1  M.  &  S.  1 1 7. ;  and  vid.  lAusm 

**  fore  is  taken  in  that  sense,  which  is  conform-  v.  Hooper,  6  T.  R.  234.   Crooke  y.  M.  TofHth, 

**  able  to  the  iubject-matter  to  which  it  if  ap-  i  ^g.  307. 


38p  SIB  M OTLB  FIVCH*8  CA6S.  Part  VI.~6S  b. 

Chief  Justice  of  Ea^lntidf  Flendingi  Chief  Bftroot  and  all  the 
other  Justices  at  SerjeaniVIim  in  Fleet  Street.  But  notwitk- 
standing  a  writ  of  error  was  brought  on  this  judgment  in 
^e  Kidff's  Bench,  where  the  Judges  for  the  reisonft  and  causes 
tid  affirmed  the  judgment. 


[For  the  compotstioii  of  tkne,  ss  days,  months,  Sec*  see  Bract.  S64.  344.  SS9.  Britton  90S. 
Fleta  Ub.6.cl  1.  Stat,  tk  mmo  Biuesi.  91  H.  3.  Dyer  545.  Salk.  6S4  to  687.  N.B.  Pryn's 
£(L  1.  p.  1280,  &c.]    Note  to  former  edition. 


3= 


SIR  MOYLE  FINCH'S  CASE. 

Mich.  4  J^cobi  1. 
In  Communi  Banco. 


AvsaT  In  r^evin  ob  the  pleadings  the  dne  was,  M.  was  seised  for  her  Kfe  of  ds 

^'  manor  of  B.,  remainder  to  F.  In  fee ;  F.  took  fattdjand,  a      fikaiMlF.aBd 

Part  Vl.-^a.         ^^^  1^*  levied  a  fine  of  all  the  demesnes  to  T.  and  his  burs,  who  grsatsd 

and  rendered  to  D.  fot  50  years  reserving  rent,  the  reversion  to  8.  and  F. 
and  the  hors  of  F.  By  indentures  made  before  the  fine,  it  was  agreed  tbit 
8.  and  F.  should  have  free  ingress  and  egress  to  hold  tlie  Coiat  Barsa. 
And  it  wSs  averred,  that  the  said  demesnes  with  die  services  from  the 
time  of  the  levying  the  fine  during  the  life  of  F.  were  known  bj  the  amse 
ofthe  manor  of  Bw  &  and  F.  levied  a  fine  of  all  the  manors,  laods^  drCk  of  F. 
ia  the  same  county,  with  the  ^ception  of  the  manor  of  B*  to  the  use  of 
F.  for  life,  remainder  to  M.  F.  in  tail,  remaindar  o^psr,  and  in  the  fine  n 
many  acres  were  contained  as  xrete  sufficient  to  pass  liie  said  ifatncsam 
D.  being  possessed  of  the  said  term,  made  his  son^  then  being  thrae  ycsn 
old,  his  executor,  and  died;  and  adminiitratieki  durtmte  fmm$ntmtewm 
committed  to  Rw  Afterwards  S»  and  Ft  levied  a  fine  ef  the  tnnihfcr  ciB.wd 
of  several  acres  sufficient  to  pass  all  the  dotocmtB^  to  the  use  ef  &  mid  F. 
and  the  heirs  of  F.  till  S.  with  the  assent  of  his  wife  F.  by  Wikiag,dkQ.dMM 
deckre  other  uses,  and  then  to  those  uses;  R.  demised  the  tenenieois  to  K 
for  10  years;  M.  died,  and  P.  entered^  S.  with  consent  of  F.  liiiiaii 
the  uses  to  H.  and  L.  and  their  heiis,  who  ejected  P.  and  enleofbd  O.  sol 
L.  and  their  heirs  to  the  use  of  F.  for  life,  remainder  to  H.  F.  and  his  wife 
and  the  heirs  of  their  bodies.  P.  re-entered,  F.  died,  and  the  defendsBt 
as  bailiff  to  H.  F.  distrained  for  arrears  of  the  rent,  reserved  upon  the 
lease  to  D.  and  judgment  was  given  for  the  defendant:  and  resolved^ 
1.  The  demesnes  of  the  manor  of  B.  being  once  by  the  net  of  tlw  pflty 
absolutely  severed  in  fee-shnple  from  the  services  of  the  mitoar,  the 
is  destroyed  for  ever. 
Where  Uie  severance  is  by  act  of  law^  tbey  may  by  law  be  united 
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*A  man  by  his  own  act  cannot  at  this  day  create  a  manor.* 

2.  The  exception  ofthemanorofB.inthe  second  fine  is  sufficient  to  except 
the  demesnes  and  services,  notwithstanding  the  manor  is  destroyed. 

A  grant  may  be  made  to  a  bastard  by  the  name  of  his  reputed  father,  if  he 

be  known  by  such  name. 

So  a  remainder  may  be  limited  to  R.  the  son  of  R.  W.  although  he  be  a 

bastard,  if  he  be  known  by  such  name,  &c. 

*Rent  common,  &c.  cannot  be  claimed  by  usuage,  but  must  be  prescribed 

for;  but  to  make  a  thing  in  esse  pass  by  a  name,  there  needs  not  time 

whereof,  &c.  but  such  convenient  time  that  it  may  be  known  by  such 

name.* 

*The  name  of  a  manor,  land,  or  other  local  thing,  is  to  be  tried  where 

it  lies.* 

*If  a  man  marries  with  a  woman  precontracted,  and  has  issue  by  her,  this 

issue  bears  the  sirname  of  the  father,  but  if  afler,  the  husband  and  wife  be 

divorced  for  precontract,  the  issue  loses  its  suname,  yet  this  is  a  good 

ground  for  reputation  subsequent.* 

*And  so  in  many  other  cases  the  name  by  repute  is  sufficient.* 

And  vulgar  reputation  is  allowed  in  writs  amicable,  which  are  had  by 

agreement  and  consent  of  parties,  but  not  in  adversary  writs. 

♦If  a  man  bargains  and  sells  so  many  acres  of  wood,  it  shall  be  measured 

according  to  the  usage  of  the  country.* 

3.  The  lease  made  by  the  administrator  durante  minoritaie,  is  good. 
Where  the  administration  ratione  minoris  {Btatis  is  granted  specially  dd 
opus,  S^c,  executofis  durante  niinore  <statis  et  non  cditer,  such  special  admi- 
nistrator cannot  make  such  lease;  otherwise,  where  the  administration  is 
committed  generally,  ratione  minoris  tstaiis, 

4.  By  the  regress  of  the  second  lessee  those  in  reversion  by  force  of  the 
feoffment  shall  avow  for  the  rent. 

*Be  the  eviction  of  the  lessee  by  entry  or  action,  the  reversion  remains 
in  the  feoffee,  and  he  shall  avow ;  per  Coke,  C.  J.* 
*If  he  in  reversion  disseises  the  donee,  and  makes  a  feoffment  in  fee,  and 
the  donee  re-enters,  he  leaves  the  reversion  in  the  feoffee.* 
*If  the  disseisee  disseises  the  heir  of  the  disseisor,  and  makes  a  feoffment 
in  fee  to  another,  he  extinguishes  his  ancient  right.* 
*But  if  a  man  makes  a  gift  in  tail,  or  a  lease  for  life,  rendering  rent,  and 
disseises  the  tenant  in  tail,  or  for  life,  and  makes  a  feoffment  in  fee,  and 
the  donee  or  lessee  re-enters,  he  revives  the  rent  as  incident  to  the  rever- 
sion.*   Vid.  the  entry,  Co.  Ent.  591.  nu.  10. 


In  a  replevin  between  Avery  and  Daniel  Crat,  which  began  in 
Communi  Bancoj  Pasch,  1  Jacobin  Rot,  1610.  upon  long  and  in- 
tricate pleading,  the  case  was  such  :  Catharine  Lady  Moyle  was 
seised  of  the  manor  of  Beamston  in  the  county  of  Kent,  for 
the  term  of  her  life,  the  remainder  to  Catharine  Lady  Finch  in 
fee :  and  afterwards  the  lady  Finch  took  to  husband  Nicholas 
Seintleger,  Hi).  10  El.  Seintlegcr  and  his  said  wife,  and  one  An- 
thony Ijeal,  levied  a  iinc  of  all  the  demesnes  of  tlie  said  manor 
(by  certain  quantity  of  acres  which  included  all  the  demesnes  of 
the  manor,  to  T.  Finch,  and  his  heirs,  who  granted  and  render- 
ed the  demesnes  of  the  said  manor  to  the  said  Deal  for  fifty 
years,  from  the  feast  of  St.  Michael  then  last  past,  rendering  6/. 
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rent,  and  granted  the  reversion  to  Seintleger,  and'  the  Lack 
Finch,  and  to  the  heirs  of  the  Lady  Finch),  which  fine  was  levi- 
ed according  to  certain  indentures  before  made  between  the  par- 
ties, whereby,  among  other  covenants,  it  was  agreed,  that  the 
said  Nicholas  Seintleger,  and  the  Lady  Finch,  &c.  should  have 
free  ingress  and  egress,  in  and  out  of  the  said  manor,  for  them, 
their  steward,  servants,  and  tenants,  to  hold  the  court-baron,  in 
and  upon  the  said  demesnes :  and  it  was  averred  that  the  said 
demesnes,  together  with  the  services,  were  a  tempore  levatkmis 
^finisy  durante  told  vitd  of  the  said  Catharine  Lady  Finch,  at 
Eastwell,  et  alibi  in  the  county  of  Kent,  communiierj  cognita^  ha- 
bifay  reptUata  et  nuncupata  per  nomen  manerii  de  Beamston.  And 
afterwards  by  indenture  tripartite,  anno  16   Eliz.  between  Sir 
Thomas  Heneage  and  Anne  his  wife,  of  the  first  part,  Seinde- 
ger,  and  his  said  wife  of  the  second  part,  and  Sir  M.  Finch  of 
the  third  part,  it  was  Covenanted  and  agreed,  that  Seintli^er  and 
[  *  63  b.  ]    ti^g  saij  Catharine  his  wife,  should  levy  a  fine  bf  the  mahdrH  ♦of 
Eastwell,  Potbury,  Setons,  WiUington,  Ucking  and  Ulley,  in  the 
county  of  Kent,  and  of  all  other  lands,  tenements  and  Heredi- 
taments of  the  said  Catharine  in  the  said  county  of  K.  except 
the  manor  of  Beamston  in  the  said  county,  to  the  use  of  Catha- 
rine Lady  Finch  for  life,  and  afterwards  to  the  us'e  of  the  said 
Sir  Moyle  Finch  in  tail,  with  divers  remainders  over,  which 
fine  was  levied  accordingly,  in  which  as  many  acres  were  con- 
tained, as  were  snfiicient  to  pass  the  said  demesnes.     Ahtbony 
Deal  being  possessed  of  the  said  interest  of  the  term  as  aforesaid, 
made  his  will  in  writing,  and  thereof  made  MoVle  ]>eal  his  son 
his  executor,  and  anno  J  9  Eliz.  died,  the  said  Moyle  then  b^ing 
of  the  age  of  3  years :  and  immediately  after  his  death,  adminis- 
tration of  the  goods  of  the  said  Anthony,  ratione  mincris  atatis 
of  the  said  Moyle  Deal,  was  committed  to  one  Robert  Tboknasi 
and  afterwards,  anno  23  Eliz.,  Seintleger  and  Catharine  his  wifi;^ 
levied  a  fine  of  the  manor  of  Beamston,  and  of  divers  acres  sat- 
ficient  to  pass  all  the  demesnes,  to  the  use  of  Seintleger  and 
Catharine  his  wife,  and  to  the  heirs  of  the  said  Catharine  until 
the  said  Seintleger,  with  the  assent  of  the  said  Catharine  his  wife, 
in  writing,  signed  and  sealed  by  him,  should  declare  to  what 
other  uses,  and  then  to  the  same  uses.    Robert  Thomas,  the  ad- 
ministrator, demised  the  tenement  afoi'esaid,  to  Paul  Lofty  for 
10  years,  and  afterwards  the  said  Catharine  Ladv  Moyle,  anno 
26  Eliz.  died ;  Paul  Lofty  entered,  anno  U7  Eliz.  Seintleger, 
with  the  consent  of  his  said  wife,  according  to  the  said  limita- 
tion declared  the  uses  of  the  tenement  afotesaid  to  be  to  Han* 
cock  and  Sturges,  and  their  heirs,  who  ejected  Paul  Lbfty  and 
did  thereof  enfeoff  Glanvile  and  Sturges,  and  thetr  heirs,  to  die 
use  of  Catharine  Lady  Finch  for  her  life,  and  after  to  the  use  of 
Heneage  Finch,  her  younger  son,  and  Ursula  his  wife,  and  the 
heirs  of  their  two  bodies.     Paul  Lofty  the  lessee  of  the  said  a^ 
ministrator,  re-entered,  Catharine  Lady  Finch  dfed,  the  int  re> 
served  by  the  said  fine,  de  anno  10.  was  arrear  for  13  yeats  end- 
ed 44  Eliz.  and  for  the  said  arrearages  the  defendant,  as  Biaff 
to  Heneage  Finch,  distrained,  arid  the  plaintiS^  lessee  of  Sr 
Moyle  Finch,  brought  a  replevin.     And  in  this  cas^  four  ppinb 
were  moved,  and  argued  as  well  at  the  bar,  as  this  t^rin,  by  0^ 
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oiel,  Warbertorii  Walmsley,  and  Coke,  Chief  Justice  at  the 
bench.     The  first  point  was,  Whether  by  the  fine  of  10  Eliz.  in 
which  was  such  a  grant  and  render,  as  is  aforesaid,  the  manor 
was  destroyed  for  ever,  and  that  was  called  the  destroying  point* 
2.  Admitting  the  manor  was  for  ever  destroyed,  whetner  the  ex- 
ception in  the  said  indenture  of  16  Eliz.  by  the  name  of  the  ma- 
nor of  Beamston,  be  Sufficient  to  except,  and  save  the  manor  out 
q£  the  fine  of  16  Eliz.  levied  to  the  use  of  the  said  indentures; 
and  that  was  called  the  saving  point    3.  Whether  the  leaae 
made  by  the  administrator  ratione  minoris  tetaiist  for  i  0  years, 
be  good  or  not,  and  that  was  called  the  making  point.     The 
fourth  and  last  point  was,  whether  there  needed  any  attornment, 
or  that  the  regress  of  Paul  Lofty  the  lessee  for  part  of  the  term, 
scil.  for  10  years,  should  amount  to  an  attornment;  and  that 
was  called  the  perfecting  *point.     As  to  the  first,  it  was  resolved    [  *  64  a.  ] 
per  iotam  curiam^  that  although  at  one  instant  the  demesnes  were  ^*  '^^  ^^' 
granted  and  rendered  to  Seintleger  and  Catharine  Lady  Finch,  manor'  being 
and  to  the  heirs  of  Catharine,  so  that  there  was  not  any  trans-  once  by  the 
nmtation  of  any  possession,  yet  the  demesnes  being  once  by  the  ^^^  b^*i*\^i"^' 
act  of  the  party  absolutely  severed  in  fee-simple  from  the  ser^  severed ^n^fee- 
vices  of  the  manor,  the  manor  is  destroyed  for  ever  (a).  simple  from 

the  services  of 
the  manor,  the  manor  is  destroyed  for  ever.  *  Pollexf.  414.  3  Co.  17.  5  Co.  6.  a.  Co.  Cop. 

61.  &r.  Co.  Lit.  310,311.  87  E.  3.  79.  a.  per  Skipwith. 

And  a  difference  was  taken  between  the  act  of  the  parties  and  Difference 
the  act  of  the  law:  for  if  there  be  two  coparceners  of  a  manor,  and  France  ^  by 
on  a  (a)  partition  the  demesnes  are  allotted  to  one,  and  the  ser-  act  of  law  and 
rices  to  the  other,  in  that  case,  although  there  is  an  absolute  se-  w*»ere  by  act 
verance,  yet  if  one  dies  without  issue,  and  the  demesnes  descend  ^     ^  ^*'  ^' 
to  her  who  hath  the  services,  the  manor  is  revived  apfain :  be-  ,  ^ 
cause  on  the  partition  they  were  in  by  act  of  law,  and  the  de-  j/g  ^qi{  1^2  * 
mesnes  and  services  were  united  again  by  act  of  law.     And  so 
was  the  dear  opinion  of  Thorpe  and  the  other  Justices  in  the 
time  of  E.  3.  as  Thiming,  Chief  Justice  of  C.  B.  reports  in  (ft)  (ft)  Br.  Extin- 
12  H.  4.  25.  b.     And  the  case  intended  was  the  case  of  Hugh  f"i^'.'Exan-^' 
Audley  £•  of  Gloucester,  which  began   17  E.  3.  72.  a.  b.  but  guisiimenta. 
there  was  not  resolved.     Vide  18  H.  6.  26.  a.  ace.     So  if  on  a 
partition  an  advowson  appendant  is  allotted  to  one,  and  the  ma- 
nor to  the  other,  and  afterwards  one  dies  without  issue,  whereby 
the  law  unites  them  again,  in  that  case  the  advowson  which  was 
once  severed,  is  now  appendant  again  (b).     Also  it  is  agreed  in 
26  H.  8.  4.  a.  that  if  a  {c)  partition  be  made  of  a  manor  betwixt  (c)  2  Roll.  it*. 
two  coparceners,  and  on  the  partition  each  hath  parcel  of  the  2f^jJ[^n',*'i 
demesnes  and  parcel  of  the  services,  because  each  of  them  is  in 
by  act  of  law,  each  of  them  has  a  manor  (c).     But  if  a  man  has 
a  manor,  and  he  grants  part  of  the  demesnes,  and  part  of  the 


(a)  Aec.  Lenum  v.  JBiackweU,  8kinn.  191.  (b)  Acc.  Reynoldi  v.  Blake^  8  Salk.  35.  40. 

Rex  T.  Bishop  of  Chetter^  Skinn.  661.    Rex  S.  C  1  L.  Raym.  198.    Thetford  4-  ThetfonPs 

V.  Staoerion,    190.     L<mg   v.   Hemming,  I  case,  1  Leon.  804. 

Anders.  257.    But  although  by  the  severance  (c)  So  it  has  been  held  that  a  tenant  in 

it  ceases  to  be  a  legal  manor,  yet  it  may  con-  dower  of  a  third  part  of  a  manor  has  a  manor, 

,tinue  a  manor  bv  reputation,  so  as  to  sustain  and  may  hold  courts  and  grant  copyholds. 

.  minor  prescriptive  rights.   Jboae  v.  Irdtmi,  B^^og^i  aue,  Qodb.  155* 
10  East,  S59« 
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said  in  Hill  and  Grange's  case,  Plow.  Com.   170.  b.     It  is  the   Office  of 
(«)  office  of  Judges  to  take  and  expound  the  words  which  the  pot'^'J^oJds 
common  people  use  to  express  their  meaning,  according  to  their  according  to 
intents,  and  not  according  to  the  very  definition.     And  Bracton   ^^**^r  intent, 
saith,  nihil  tarn  conveniens  est  naturali  cequitatiy  quam  voluntaf  (  \^'     ** 
donC  volentis  rem  suam  in  alium  transferre  ratam  habere.     And  23.  .  *' 

iihhoush  generalis  regnla  generaliter  (b)  est  intelligenda^  yet  the  (6)1  Co.  100. 
said  (cj  rules  are  principally  to  be  observed  in  wills,  and  also  in  ^  ^®'  ^*^'  ^* 
cases  of  uses  which  were  but  {d)  trusts  and  confidences  between  (c)  Co.  Lit 
man  and  man.     And  to  that  purpose  Shelley's  case  in  the  First  ^i^.  a.  Moor 
Part  of  my  Reports,  and  (e)  Carter  and  Ringstead's  case  there  {^^^^  el  tw 
vouched  were  cited  and  applied  to  that  purpose  (f).     2.  Foras-  (rf)i  Co.i«i. 
much  as  the  true  intent  and  meaning  of  the  parties  appears,   b.  i«7.  a.2Co. 
why  should  not  we  as  judges  adjudge  it  good?     It  has  been  ob-  i^'ct  5^^?"'* 
jected,  that  the  thing  excepted  is  not  well  named:  for  in  law  8.  &c. ' 
Beamston  is  not  a  manor,  for  it  was  destroyed  by  the  fine  of  10  W^«^»^>-208. 
El.  and  for  that  destruction  the  exception  of  it  by  the  name  of  ^^^  ^"3  j,'  ^ 
a  manor  shall  be  void.     In  the  argument  of  which  point  it  was  And.  245. 
said,   that  the  law  doth  not  favour  advantages   of  misnomer  ^wen84. 
more  than  the  strict  rule  of  law  requires,  neither  in  writs  which 
may  bo  abated,  and  new  purchased,  nor  (especially)  in  grants  or 
other  conveyances,  in  which  case  the  party  has  not  remedy  to 
have  new.     And  therefore,  if  two  be  joined  in  one  writ,  the  one  If  two  b?  join- 
shall  not  plead  {/)  misnomer  of  the  other,  as  it  is  agreed  in  14   ^^  »"  one  writ, 
H.  6.  6.  b.     In  an  action  against  {g)  husband  and  wife,  although  not  plead  the 
they  are  one  person  in  law,  yet  the  one  shall  not  plead  misno-  misnomer  of 
mer  of  the  other,  33  E.  3.  Maintenance  de  bre'  es.     In  trespass   ^^^  °^**^**' 
in  Holderness  apud  W.  the  defendant  pleaded  (in  respect  of  /yx  ^^  jyj.^^ 
some  misnomer)  that  there  was  no  such  town,  hamlet,  or.  place  Domer69.  a 
known,  &c.     The  plaintiff'  replied  there  was,  without  shewing  ^'°- ^^?*  ^'  ^^^ 
in  certain,  either  that  it  was  a  town,  hamlet,  or  place  known,  29As8.Vo.     ' 
and  *all  this  in  detestation  of  nice  and  dilatory  exceptions.     And    [  *  65  a.  ] 
it  was  also  observed,  that  till  this  generation  of  late  times  it  was  si  H.  6.  n,  b. 
never  read  in  any  of  our  books,  that  any  bcxly  politic  or  corpo-  f*  j^- '*•  '^^'  ^* 
rate  endeavoured  or  attempted,   by  any  suit,  to  avoid  any  of  Lhtw.  3. .%. 
their  leases,  grants,  conveyances,  or  other  of  their  own  deeds,  {g)  Doct.  pi. 
for  the  misnomer  of  their  true  name  of  corporation  (A);  but  after  ju^u^?'  ^' 
that  a  window  was  opened  to  give  them  light  to  avoid  their  own  miRnosm.  4. 
grants  for  the  misnomer  of  themselves,  what  suits  and  troubles  (A)  10  Co.  125. 
thence  ensued,  every  body  knows :  but  it  was  said,  for  every  cu-  ^^^  Tannt. 
rious  or  nice  misnomer,  God  forbid,' that  their  leases  or  grants> 
&c.  should  be  defeated  :  for  there  will  be  a  sound  difference  be- 
tween writs  and  grants,  and  in  all  cases  this  is  true,  quod  (i)  (0  <^-  Lit. 
apices  juris  non  stmt  jura.     But  it  was  resolved,  that  as  this  case  bf  jJoy.  acwb 
is,  there  was  a  suflicient  name  in  law  to  make  the  exception   Co.  iS6.  a.* 
good.     For  nomen  discitur  a  noscendoj  quia  notitiam  facit ;  and  Skinn.  I88. 
in  this  case  it  is  averred,  quod  cognitum  Jiiit  per  nomen^  ^c.     So 
that  it  is  not  only  notum^  but  cognitum,  which  is  more;  and  by 
true  etymology  and  sense,  cognomen  majorum  est  ex  sanguine 
tractum,  hoc  intrinsec^  est,  agnomen  extrinsec^  ab  eventu :  and  yet 


(f)  Vid.  note  (k  5)  Shelict/'s  case,  vol.  u  p.  246. 
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A  $9Mt»i  msty  1^1^  law  d<Ah  not  regard  this  precise  propriety  of  words.  For 
U  nmAa^Uf «  if  a  grant  Ije  maile  to  a  bastard  by  the  sirname  of  him  who  (as 
iiai»!^<^liu'r^'^  is  supposed)  bemt  him,  it  is  good,  if  he  be  known  by  such  name. 

Buuui  UtUat^  So  if  a  remainder  be  limited  Rich.  JUio  Rich.  Marwood,  it  » 
'h^h^skmimn  good,  although  he  be  a  (a)  bastard,  if  in  vulgar  repatation  and 
ao  ^mrtM^m^'  Knowledge  he  be  known  by  such  name  (o),  as  the  book  is  in  S9 
der  msy  bcU-  E.  S.  1 1.  a.  and  yet  in  truth  and  in  law  he  is  nuUhtsJSr^  fcr  of  i 
^^  ^J;.      bastard  it  is  said : 

W.  aUhoaf  h  be  be  a  baftUrd,  if  be  be  known  by  socb  name,  See.  &c.  Tonck.  SST. 

(*)^^-^^9*  Cut  pater  esi  papulus, pater  est  tibi  mdluSf  Sf^  omniss 

Ok  UL  i/b'.  Cut  paler  est  populusy  non  habeai  iUepairem. 

Br.  Grant  ir'.  In  41  K  3.  19.  a*  there  is  a  notable  case  (6).  Ridiard  Tlio»> 
?^'h^  con  had  issue  by  one  Johan,  before  marriage,  Agneis  mod  aAer> 
310.  Cr.  EL  wards  married  Johan,  and  made  a  feoffinent  in  fee^  mod  look  back 
509,6ias  an  estate  to  himself  for  life,  remanere  inde  AgmeUe  JSt^  prmt 
Sr"  ^^SK^  ^^*^^^^^^  4*  Johann\  and  agreed  that  it  is  a  good  remuDder,  witk- 
Po>t.  67.  a.  ^ut  any  averment  that  she  was  known  to  be  their  danghter,  as  it 
Noy.  S5.  was  in  the  said  case  of  39  {p)  E.  3.  but  there  it  was  objected,  tkit 

t^luu' 4^^^^  a  bastard  is  not  their  daughter  in  law,  and  therefore  the  reaiain- 
(c)39  £.  s.  11.  der  Toid :  but  there  Fincheden  gave  the  rule,  and  aaid,  it  is  found 
a.  Autea.  that  the  daughter  was  born  before  the  marria/^  so  that  by  their 

marriage  after,  she  was  their  daughter.     In  which  it  is  to  be  ob- 

serred,  that  although  by  the  common  law  she  waa  not  ikeu 

daughter,  yet  because  she  had  colour  by  the  ecdesiastical  laa^ 

(4f)S«itBb.3ia  whidi  saith  {d)^  quod  stJnequens matrimouiumtottii  peocaimmpnt- 

cedcns^  this  colour  is  sufficient,  in  case  of  a  oonveyaaoe,  to  make 

the  remaiuder  good.    And  so  note  a  difTerence  between  a  descent 

and  a  purchase;  and  therewith  expressly  a^reeth  SB  As&  IS. 

u\  \\<^  ^.      In  27  E.  3.  S5.  a.  b.  W.  Abbot  of  WorcesL  by  the  (e)  naoie  of 

^O*.^  4*.  A.*"     ^^  •  A*>^*1  ^^  W.  by  his  deed,  with  the  consent  of  bis  ooofcnt, 

[  *  (v5  U  ]   jH^ttod  to  the  Burgesses  of  W.  common  of  pastnre  *in  certain 

11  iV  tt,  ««      lands*  ai>d  although  his  christian  name  was  mistaken,  yet  fens- 

(/ '  i\v«  I  au  3.  much  as  there  was  a  sufficient  {/)  certainty  to  asoertnin  the  name 


^  ^  "'^^  w;it,\<  ni^  AT  rofp.  omsrai;,  Duc  oinerwise  u  IS  oi  a  wnt :  tortaere 

is^^r^  if  ih^  Abl>ot  be  named  by  a  false  christian  name^  the  writ  (A) 

t  r  C4k.  \t\  4)^)1  Abaiew  because  he  may  purchase  a  new  writ,  and  therewith 

>i'.^\^:t  A^w  IS  R4.S.b.  ISH.7.  1.  b.and«2H.6,8u:.     Aatotke 

:    ^u.  It.  w.  s«<x\ih)  (Uy^cikm  which  has  been  made,  that  in  thia  caae  there 


i^'  ^*  w  ilWsdHma^r  cKiM  rn  tracrv- w  arrr  about  three  weeks  oi4^;b«t  it  appeal^  by  the 

^  ^'v:ttf!4,  4^  4i(  1^^  jl^;>f^J^^  i)i^  ^<,ty|c^  in.  endeoce  that  the  child  was  chriatcaed  Geoi|e 

*^'^*^  ^\  lit  7ccs:t>l  \MU«  i:  A>a\  taL^  under  Iiakeman,  being  the  name  of  the  Rnaied 

^"*  '^'^nnaiL.   o%v^^  V.  <.\y%»,i«.  I  Mem.  &ther»  and  that  it  was  called  George  Ue- 

"^   *^«^3fcbia:^f  citiKlvrvi  iMor  ara^^  inan,and  not  by  any  other  naane  known  to  the 


-^-:yr**^Un  u' inuinni  9K^  a»  nvi^k^' wider  witnesses  and  that  the  mother  caRedttGeeiie 

**    ^  <««tr^«i.-«  ot  tW  v^ukhwD  «f  Lakeman;  there  was  no  evidence  Aat  it  bad 

j^    ^^^^   wtutr.    I^rni  WA/^j^im^tr  x.  obtainedor  wascaUed  by  ita  modiei^snMe 

Xx  •*'"*^%  *  ****'  *"-^»  »J  ^>»i  JW*^  ▼•  of  Churk.    The  reputed  &ther  had  not  tsken 

/  ,  V     '     ■"   /**      ^**"    '^*  ^*  Itiisiy  «<''  to  it,  bat  had  left  the  mother  and  child  to  tbe 

r.r^.^xuLir:'''    ^''*"  '  ""  "^  ^*"^  ^  ^  pariah.    The  prisooff 

<  \^\    *-  ~^*^^^^^  I  v'osian  oi'cho  name  was  cooncted»  but  on  the  caae  l«^i»g  -4-Afii 
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was  not  a  sufficient  time  to  make  tlie  reputation  of  a  manor,  and 
that  time  out  of  mind  is  requisite  in  this  case;  it  was  answered 
and  resolved,  that  there  is  a  difference  between  a  title  to  a  thing 
to  be  created  and  claimed  by  prescription  of  time,  and  the  name 

of  a  thing  in  esse  to  make  it  pass  in  a  conveyance,  for  no  man  R«nt,connnon, 

can  claim  rent,  common,  or  other  profit  of  inheritance  by  usage,  ^aime"i"bi '^^ 

but  he  ought  to  claim  it  by  prescription  a  temp,  cujus  memor\  S^c.  usage,  but 

for  such  time  is  requisite  by  the  law;  but  to  make  a  thing  in  esse  ">"?*  ^^P^^' 

pass  by  a  name,  there  needs  not  time  whereof,  &c  but  such  con-  ^u"  to  make  & 

venient  time  that  it  may  be  known  by  such  name.     And  if  it  be  thing  in  esse 

asked  to  what  places  ought  such  knowledge  to  extend?  Answ.  pwsbyaname. 

To  all  England.     Or  to  all  the  county  in  which  the  land  lies,  qq^  time 

Or  if  to  what  place  ?     To  that  it  was  answered  and  resolved,  whereof,  &c. 

that  it  extends  only  in  law  ad  vicinetum  of  the  town  where  the  venient^time' 

land  lies,  for  there  the  knowledge  ought  to  be,  where  it  ought  that  it  may  be 

to  be  tried,  and  that  is  in  vicineto  of  the  place  where  the  land  known  by  such 

lies.  "*"®- 

For  the  name  of  a  manor  or  land,  or  other  local  thing  is  to  The  name  of  a 
be  tried  where  it  lies,  because  it  is  local ;  as  the  name  of  the  per-  manor,  laud, 
son  is  to  be  tried  where  the  writ  is  brought,  because  it  is  transi-  \l\^^%  i^5e 
tory ;  and  therefore  it  was  agreed,  that  the  house  in  the  Strand  tried  where  it 
now  of  late  called  Exeter-house,  and  the  house  in  Fleet-street,  '^^^ 
uow  called  Dorset-house,  have  within  these  three  years  gained 
sufficient  names  among  all  their  neighbours  to  know  it  by  such 
name,  and  thereby  to  distinguish  the  same  house  from  other 
houses.     In  41  E.  3.  Maintenance  de  Br^  49,  the  case  was,  that 
in  truth  there  was  a  manor  called  Asplegise,  and  it  was  also 
known  by  the  name  of  Asple  only,  and  there  in  a  Prcecipe  brought 
of  the  manor  by  the  name  of  the  manor  of  Asple  without  addi- 
tion the  tenant  after  the  view,  demanded  judG:ment  of  the  writ,  be-  f?^  Stile  391. 

.  .    •        •  .1.  °  r    A      1      •  *  (6)Br.  Quare 

cause  toe  manor  put  m  view  was  the  manor  01  Asplegise ;  to  imp. 
which  the  demandant  said,  that  the  manor  put  in  view  is  known 
by  the  name  of  Asple,  and  thereupon  issue  was  taken.    In  which 

it  was  observed ;  1.  That  tlie  plea  tor  the  maintenance  of  the  writ  The  plea  in 

was,  that  the  manor  is  known  in  the  present  tense,  which  is  in-  "^JJJ®°"^*^® 

tended  the  day  of  the  writ  purchased  without  any  prescription.  ^^  xh^t  the 

2.  That  although  a  manor  cannot  begin  witliin  time  of  memory,  manor  is 

yet  a  manor  m&y  acquire  a  name  to  be  demanded  in  a  Pnscipe  ^J*be  "jtended 

within  convenient  time.     And,  3.  That  such  name  acquired  by  the  day  of  the 

knowledge  of  the  country  is  sufficient  without  the  true  and  pro-  writpur- 

per  name.    Fide  8  H.  6.  32.  b.  for  in  that  sense  it  is  true,  de  notn'  ^''^  manor 

propr^  non  est  ^curandnm^  dum  in  substantia  non  erretur^  quia  (a)  [  ♦  66  a.  ] 

nomina  mutabiP  sunt^  res  autem  immobiles.     In  {b)  45  E.  3.  6*  a.  may  acquire  a 

in  a  Quare  impedit  of  the  church  of  B.  the  defendant  pleaded,  name  to  be  de- 

that  there  was  no  such  church  in  the  county  where  the  writ  is  p^cipe  with* 

brought;  afterwards  issue  was  joined  that  there  was  a  church  in  m  convenient 

the  same  county  known  by  the  name  of  B.  for  Finchden  who  gave  *>"»«.— Suc*i 

the  rule  there  said,  if  any  church  in  the  county  be  known  by  by^kno^^^ 

such  name,  it  is  sufficient  to  maintain  the  writ,  which  agreetb  of  the  coontry 

with  the  book  of  (c)  41  E.  3.     In  21  H.  6.  4.  a.  b.  In  Tresp,  ver^  ^  Bufficicnt 
sus  JohanrC  Ardeme  Abbatem  &  Johannis  Baptisf  de  Colchest. 

The  Abbot  pleaded,  that  he  was  founded  by  the  name  of  the  MafntMani» 

Abbot  of  the  church  and  monastery  of  St.  John  Baptist  8ic.  The  de  brief  49. 

plaintiff  said,  that  this  Abbot  was  known  by  the  one  name  apd  AatetSd.  b. 
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There  is  not 
any  impossibi 


the  Other,  and  so  to  issue ;  in  which  it  was  observed,  that  it  is 
sufficient  to  say,  that  this  Abbot  (without  saying**  and  his  prede- 
cessor ")  was  known  by  such  name.  Ergo^  there  needs  not  time 
whereof,  &c.  47  E.  3.  5.  a,  there  it  appears,  if  a  chapel  be  in  the 
time  of  H.  S.  and  when  it  became  void,  King  H.  3.  presented  to  it 
as  to  a  church,  and  so  did  £.  1.  and  £.  2.  and  afterwards  £.  3. 
being  disturbed,  brought  a  Qtiare  imp.  as  to  a  church,  and  there 
Cavendish,  Chief  Justice,  said,  that  after  the  said  presentments 
had  been  received,  to  the  same  chapel  as  to  a  church,  **I  say  it  is 
not  now  a  chapel  but  a  church."  By  which  it  appears,  that  the 
said  rule  is  true,  that  nomina  sunt  mutabUia^  res  auiem  immobiles. 
And  therewith  ngreeth  11  H.  6.  18.  b.  where  the  case  was,  that  a 
Parson  had  an  annuity  by  prescription  of  a  vicar,  and  afterwards 
£.  3.  when  the  vicar  died,  presented  one  I.  as  Parson,  and  so 
were  all  his  successors  presented  as  Parsons,  and  the  Parson 
made  a  special  prescription,  sc.  that  A.  was  Vicar,  and  that  he  and 
all  his  predecessors.  Vicars,  &c.  And  that  after  the  death  of  A. 
the  King  presented  as  to  a  Parsonage,  and  so  that  he  and  his 
successors  Parsons  had  paid,  &c.  and  charged  the  defendant  as 
Parson  in  a  writ  of  annuity,  and  there  it  appears  that  by  the  said 
presentment  the  name  of  vicarage  was  changed  into  a  parsonage. 
As  to  the  second  objection,  that  the  averment  was  impossible 
and  repugnant,  that  from  the  time  of  the  levying  of  the  fine  it 
nancy  uT  the '  ^^^  kuown,  reputed,  &c.  To  that  it  was  answered  and  resolved, 
averment,  that  that  there  was  not  any  impossibility  or  repugnancy,  for  in  the 
from  the  time    averment  there  are  four  words,  cognit.  habit,  reputat.  Sf  nuncupat. 

fineTt^wM        ®"^*  ^^^y  ^^""^  ^^"^  before  10  El.  for  then,  and  time  whereof,  &c. 
known,  &c.       it  was  revera  a  manor,  so  that  the  knowledge,  reputation  or  ap- 
pellation did  not  begin  from  the  fine  in   10  Eliz.  but  this  aver- 
ment continues  that  which  was  in  truth  before  the  fine  a  manor, 
from  the  time  of  the  fine,  to  be  known,  reputed,  and  called  a 
manor.     And  always  the  reputation  is  better,  when  it  hath  a 
If  a  man  mar-    ground  and  is  founded  on  truth.    And  therefore  if  a  man  marries 
rieswithawo-  with  a  woman  (a)  precontracted,  and  has  issue  by  her,  this  issue 
"r^  fi(f5"b*"l    ^^  ^^^'  ^"^  truth  bears  the  sirname  of  his  father.     But  if  after  the 
tracted  and      husband  and  wife  be  divorced  (h)  for  the  precontract,  *now  the 
has  issue  by      issue  has  lost  his  sirname ;  for,  as  it  has  been  said,  cognomen  «a- 
her,  UiU  issne  jorum  est  ex  sanguine  tractum^  and  now  the  issue  is  bastard  Sf  nul* 
name  of  the  '     Uusjilius ;  and  yet  because  he  once  had  a  lawful  sirname,  it  is  a 
father,  bat  if     good  ground  of  reputation  subsequent.     So  if  I  have  a  park  by 

the  King's  licence  and  grant,  and  it  is  commonly  known  by  the 
name  of  a  park,  and  afterwards  I  surrender  my  patent  to  the 
King,  whereby  in  law  it  is  no  park,  yet  having  once  the  nanie  of 
loses'iis  sir*"*  *  P"^^  ^"  truth,  it  is  a  good  ground  for  reputation,  and  con- 
name;  jetthis  tinuance  of  the  name  of  a  park  after;  and  the  avowant  might 
is  a  good  have  prescribed  as  this  case  is,  that  the  said  demesnes  and  scr- 

puteUon  sob^'  ^^^^^  ^^^  ^  tempore  cvjusy  Sfc.  been  known  by  the .  name  of  the 
sequent.  manor;  for  before  the  fine  it  was  known  in  truth,  and  after  the 

bo  in  many     fine  in  reputation ;  so  that  it  is  not  a  creation  of  a  new  name,  but 
qLod  vrdThi     »  continuance  of  the  old  name.    Vide  7  Eliz.  Dyer  2S3  (6).    The 

the  text,  the  name  by  repiite  is  sufficieut.  (a)  2  Iiist.  684.  Co.  Lit.  3.  b.  29  E.  3.  11. 41  E. 

3.  19.  (6)  Dyer  233.  pi.  10, 11. 


after,  the  hns- 
band  and  wife 
be  divorced 
lor  pre-con- 


(h)  Vid.  1.  Black.  Com.  p.  435. 
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Kin/T  seised  of  a  manor,  whereof  all  the  demesnes  are  leased  for  («)  ^°t-  55.  a. 
life  by  the  lease  of  an  Abbot,  rendering  rent,  in  that  case  the  jjjf  ^g^  ^'^ 
King  has  not  a  manor  in  possession,  nor  can  hold  court ;  and  yet  Co.  26.a.5Co, 
if  the  King  leases  the  manor  to  another  for  years,  as  a  manor  in  J^^-  *>•  8  Co. 
possession,  the  lessee  shall  have  the  {a)  reversion  and  the  rent:  107^4! b.  Cr. 
for  although  it  is  not  a  manor  in  esse^  yet  it  is  well  known  that  Car.  400.  Dy. 
it  was  intended  to  be  demised.     And  to  that  purpose  is  the  case  ^^5. pi. 45. 233- 
in  20  El.  Dyer  362.  where  the  case  was,  that  (b)  Edw.  6.  was  ^iowd.  155.  a. 
seised  of  the  manor  of  Clevery,  of  which  a  wood  containing  300  159.  a.  S0E.1. 
acres,  was  parcel,  Ed.  6.  by  his  letters  patent  granted  the  said  P'SJ^p-^^  ^ 
wood  in  fee,  and  afterwards  the  said  wood  escheated  to  him  for  Feoffment  2<. 
treason.     Afterwards  the  Queen  granted  the  said  wood  in  fee,  F»ta.  Grant  97. 
the  grantee  regranted  it  to  Queen  Elizabeth,  who  by  her  letters  oi^t^s^  « 
patent  granted  the  said  manor,  4*  omnes  boscos  modo  vel  aniehac^  RoU.Rep.iso. 
cognii.  vel  reputat.  ut  parSf  membrumy  vel  parcelV  ejusdem  manerii  ^^'^9  278.  Lane 
to  the  Earl  of  Leicester  in  fee:  and  although  in  ret  veritate,  be-  i8.^bnc^67* 
fore  the  severance  made  of  the  wood  by  King  E.  6.,  it  was  Hob.  22V 
always  parcel  of  the  manor  yet  in  good  propriety  of  speech  it 
was  then,  cogntt.  td  pars  Sf  membrum  dicti  manerii ;  for  although 
ut  is  a  word  of  similitude,  and  not  of  identity,  yet  truth  is  the 
most  sure  foundation  of  knowledge  and  reputation,  and  there- 
fore it  wns  there  adjudged  that  the  wood  did  pass.     As  to  the  Vnlgar  repu- 
third  objection,  that  a  manor  in  (c)  reputation  and  not  in  truth,  ^^^onisallow- 
shall  not  pass  by  fine,  which  is  a  legal  proceeding  drawn  by  men  amicable 
learned  in  the  law,  and  therefore  vulgar  reputation  will  not  serve  which  are  had 

in  it :  to  that  it  wns  answered  and  resolved,  that  the  rule  which  **y  *R''cenient 

o  •     ^  T^j       «    ^«    •     ..i_     1-1  .11  3"*^  consent  of 

fetonorgave  m  9  ilidw.  3.  38.  m  the  like  case,  was  true,  that  the  parties,  bat 

process  of  this  court  shall  not  be  maintained  by  usage  \n  pais ;  notinadvewa^ 

but  there  is  a  difference  {d)  inter  brevia  adversariay  sc,  brought  ^  '"*^** 

as  an  adversary  to  recover  the  land,  &c.  Sf  brevia  amicabilia^  ic.  ,,.  ^ 

brought  by  consent  and  agreement  amongst  friends;  for  it  is  pi.i7?Cr.Car. 

true  in  ^brevihis  adversariis^  the  process  ot  this  court  shall  not  [  *  67  a.  ] 

follow  the  custom  or  reputation  of  the  country,  as  in  6  E.  3.  11.  169.2  Roll. 

The  demandant  in  a  writ  of  entry  demanded  the  manor  of  C.  J|f*i^?*^^^' 

the  tenant  said  that  the  tenements  put  in  view,  are  a  house  and  16.  * 

a  carue  of  land,  called,  &c.  and  not  a  manor,  &c.     By  which  (5)2  Roll. Rep. 

it  appears,  that  if  it  were  not  in  truth  a  manor,  although  it  were  moot  190 ' 

in  appellation,  the  writ  shall  abajte:  but  it  was  adjudged  in  Sir  (d)5Co.S8.b. 

John  Bruyn's  case,    in  the  beginning  of  tl>e  reign  of  Queen  45.  b.  2  Sid.68i 

Elizabeth,  that  in  a  common  recovery,  which  is  had  by  agree-  itVc^w!  b!" 

ment  and  consent  of  the  parties,  of  acres  of  land,  they  shall  be  7  Co.  5!  a.  * 
accounted  according  to  the  customary  and  usual  measure  of  the 
country,  and  not  according  to  the  stat,  De  terris  mensidratid*, 

nvule  anno  33  E.  1.     So  it  is  agreed  in  47  E.  3.    18.  a.  that  if  If  a  man  bar- 

a  man  bargains  and  sells  so  many  acres  of  wood,  it  shall  be  Ka»n«»nd8eH» 

measured  according  to  the  usage  of  the  country,  sc.  according  of  wood  it 

to  £0  foot  to  the  rod,  and  not  according  to  the  said  act,  for  {e)  shall  be  mea* 

consuetudo  loci  est  observanda  (i).     And  it  appears  by  the  book  JJf'^jo^^"*' 

usage  of  the  country. 


(i)  That  lands,  parcel  of  a  manor  by  rcpu-  Thinne,  1  Sid.  190.  That  in  fines  .and  com- 
tation,  M'ill  pass  by  a  common  rccovcn*  of  the  mon  recoveries,  which  are  had  by  agreeisent 
manor  titbits  appurtenances;  vid.  Thinney.    and  consc^t^  of  parties,   the  acres  of  land 
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il^P^^^i/t^  in  39  E.  S.  11.  a^  that  a  remaioder  liuiited  to  a  (a)  bastard,  by 
Vjo.  Lit*  5.  *b?'  ^^  name  of  ^n  of  R.  Marwood^  whereas  in  truth  he  was  nuUim 
Br.  Grant  t7.  JIF^  was  good,  because  he  was  koown  and  reputed  as  his  soq. 
rl2V**.^"'  And  M.  22  &  «3  El.  in  the  King's  Bench,  in  Ejectione  JirmtB 
Swiol).*  510.  between  Vifies  and  {b)  Durham,  a  lease  was  pleaded  of  a  manor, 
Cr.  £1, 509f  jcc  whereof  the  teaemeats  in  which,  &c  were  parcel,  and  iss^e 
4So!NavS5  vasjoined»  quod  non  demisit  manerium;  aad  on  that  issue  the 
1 1^1409  44k  jurors  gave  a  (special  verdict,  se,  that  there  were  nat  any  free> 
(ft)  $  Bolt  4ft*  bplders,  but  divers  popyhojdiers  of  the  said  manor,  and  that  i( 
^^^  was  kxipwn  by  the  name  of  a  manor,  and  after  good  considera- 

tion, it  was  adjudg^  by  Sir  Chr.  Wray,  Chief  Justice,  4*  totam 
^i)Doct  pU  curiam^  that  although  it  was  not  a  (c)  manor  in  law  for  want  of 
4^E!4,ia.  freeholders;  and  although  it  was  in  pleading,  which  is  always 
5&  4.  af,S9,  drawn  by  learned  men,  aad  tbfit  it  was  in  an  j^tion  adversary, 

gpd  mot  npiicable;  yet  that  fi^rasmuch  as  an  issue  is  triable  by 
laymen,  and  that  in  truth  the  tenements,  in  which  did  pass  by 
the  lease,  and  therefore  not  like  to  a  writ,  it  was  adiudged  for 
him  wbo  pleaded  the  demise  of  the  manor.  Hil.  25  fUiz.  in  this 
qourt  Carter's  case  was,  tbiit  wjkere  it  is  required  by  the  stat.  of 
1  H*  jS.  c.  5.  that  in  evei^  writ,  original,  &C  in  which  an  EtngaU 
shall  be  awarded,  that  additions  shall  be  given  to  the  defendants 
of  their  estates  and  degrees,  or  of  their  trader  &c«  and  the  case 
(i^  tIiiBt.S68.  W9^  that  one  was  (d)  yeoman  by  his  birthj  and  yet  conimoply 

Cfdled  gent*  in  that  case,  in  such  writ  brought  agsdnst  him,  he 
Ayeoaianby  BM^  have  the  addition  of  gent  althoMgb  in  truth  he  is  nots 
fatitkybot  com*  gent  but  only  by  vulgar  jreputation;  but  forasmuch  as  the 
jLmkiwlm^  intent  of  the  act  is  to  have  such  a  name^  by  which  he  may  be 
■Miy  io  a  wiit  known,  it  is  sufficient  to  satisfy  the  act  of  Parliament.  Another 
have  tbfl  addl-  reason  was  added,  that  in  this  ca«e  there  wa&  at  the  time  of 

tion  of  gentle- 


are  accerding  to  the  customary  and  usual  Matter  <>fSt.  Crou  v*  Lord  Howard  de  Wv' 

measure  of  the  countrv ;  vid*  Waddy  v*  NeW'  deny  9  T. It  33S.  and  note  (d)  Gregortft  am, 

ton,  8  Mod.  S7S.    JPfinid  v.  BetkeU,  1  Roll.  ante.  p.  896. 

Rq>.  490.  1^  84   and  vid.    TVatoaUen  v.  The  statute  de  terns  meniuraadU  was  for- 

Pen^^nlei,  S  ilol).  Rep.  66,    So  ;an  a4vow-  mcoriy  bolden  to  be  only  an  ordinanoe.  iSfovw^s 

son  may  pass  in  a  grant  by  the  name  of  case,  Cro.  Jac  603.    But  it  has  since  been 

an  advowiOQ  appendant,  if  it  be   append-  held  to  b^e  a  statute.    Rex  v.  Bverwrd,  1  L 

ant  .in  reputanon,  althoog^  in  truth  the  Raym.  638. 

appendaniy  is  destroyed.    Res  v.  BiAop  of  By  'Stat.  5  Qeo,  4.  oap.  74.  ^  15.  and  6  Geo. 

Chaiery  3  Salk.  40.    But  in  MaUet  v.  MalUt,  4.  c  IS.  §  1.  from  fund  af^  the  51st  dqr 

Gro.  £liz.  384,  707.  it  was  said  by  the  court>  of  December,  1825»  all  contracts,  bamin^ 

that  a  manor  in  reputation,  which  is  not  in  sales,  and  dealings,  which  shall  be  made  or 

truth  a  manor,  will  not  pass  by  the  name  of  a  had  within  any  part  of  the  United  Kingdom  of 

manor  in  a  fine  or  common  reco?ery,  but  will  Great  Britun  and  Ireland  for  any  won  to  be 

past  by  a  conveyance.    Vid.  alto  Norris  v.  done,  or  for  any  goods,  waces^  mercfaandiie^ 

Le  Heve,  8  Atk.  8S«  Stvkeieif  v.  Butler,  Hob.  or  other,  thing,  to  be  sold,  delivered,  done,  or 

170.    That  in  adversely  wnts  the  number  of  agreed  for  by  weight  or  measure,  where  do 

•ores  are  accounted  according  to  the  statute  special  agreement  shall  be  made  to  the  con- 

nieasura ;  vid.  Andrew^s  etue,  ated  in  Ewer  v.  trary,  shml  be  deemed,  taken,  and  construed 

Smfden,  Cro.  EUa.  476.  to  be  made  and  had  according  to  the  standsrd 

Lord  Kenyon  in  Noble  v.  DwreU,  3  T.  weights  and  meanires  ascertaiae^i  by  this  act; 

R.  974.  seems  to  have  thought  it  impos-  and  in  all  cases  where  any  special  agreemeat 

tMe    to    contend   that   a    custom    should  shall  be  made  with  reference  to  any  ¥rdght  or 

pcevul  that  a  less  space  of  ground  than  an  measure  established  by  local  custom,  the  ratio 

acre  should  be  called  an  acre ;  vid.  Wing  v.  or  proportion  which  every  such  local  weigiit 

Ewrle,  Cro.  Eliz.  S67.    Morgan  v.  Tedautle,  or  measure  shall  bear  to  anv  of  the  saidstand- 

Jlep.  SS.',  and  vid.  Hockin  v.  Cooke,  4  T.  R.  ard  weiehts  or  measures  ifaali  be  ejq[veBsedl, 

914.    That  a  bushel  taken  by  itself  and  vath-  declarea,  and  specified  in  su^  agreement,  or 

tmt  reference  to  any  custom  or  particular  otherwise  such  agreement  ihaUbe  null  mdfoii 
i^gneemeoty  meant  a  statute  bu^el ;  vid.  also 
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the  making  of  the  indentures  in  4irmo  16  Eliz.  a  manor  in  truths 

sciL  in  the  Lady  Moyle  for  the  terra  of  her  lifc^  which  was  ^  »  ^-  ^ 

sufficient  to  support  the  name  *of  the  manor^  and  to  make  the  L     67  b.  j 

demesnes  and  services  pass  by  the  name  of  it :  wherefore  it  was  /  i  -  »  -^  -g. 
eondluded,  that  by  the  name  of  the  manor  of  Beamston,  the 

aaid  demesnes  and  serrices,  late  parcel  of  the  matior,  were  ex*  ^  ^^  ^^^^ 

c^ed  by  the  indenture  de  oftno  l6  El.     An  to  the  third  point  niada  by  the 

k  was  resolved,  that  the  lease  made  by  the  administrator  ratione  iidwiiistr^tor 

minoris  teiatis  waa  good :  although  it  was  not  necessary  that  the  rj^JJ^  ^JJJ5*, 
lease  ^ould  be  made ;  for  the  Lady  Moyle  was  then  aliv« ;  so 

that  that  lease  enured  as  an  interest  termini  io  begin  after  Om  ^^^re  the  ad- 

death  of  the  Lady  Moyle.     But  this  difference  was  takeiiy  that  minUtratloo 

wtien  a  man  makes  an  [a)  executor  of  such  tender  years  (as  in  thia  w^tsgrnwnorli 

ca$e  of  three  years),  tliat  he  cannot  execate  the  will,  then  if  the  edipociSiysId 

administration  (&)  ratione  minorii  atatis  be  granted  specially,  as  ofHWy^re.  sm« 

it  was  M.  4 1  &  42  El.  in  Princess  case,  admhtittr^  imnktm  *«•©•  ^[Jjjfj^"^ 

rvm,  ad  cpus,  eomrnodum^  4*  tstUitatem  executin'  dttrafUe  minare  jj^utL  et  nrn 

eetatey  ^  non  alif,  nee  alto  modo  eommittimuSf  %c.  there  sudi  attur,  simIi 

apecial  administrator  cannot  make  «uch  lease,  as  in  the  case  at  •pac«*  *<*«"- 

bar:  rat  when  the  admmistratron  is  committed  generally  r^fMHitf  uot  make  such 

minoris  atatis^  without  any  restraint  or  fimitatton,  there  such  lease.    Otiier- 

lease  made,  as  in  the  case  at  bar  is  good.     For  by  the  ecde^*  tSadmSu- 

astical  law,  minor   17  annis  non  admittttur  fore  exeetdorem ;  and  tratkin  u  com* 

such  general  administrator,  ratione  minoris  asiatiSf  shall  not  only  mitted  gene- 

have  an  action  to  recover  debca  and  duties  for  the  interest  of  «he  ^tuiSasSSa. 
actions  is  in  him,  and  also  shall  be  liable  to  all  actions  (for 

during  that  thne  the  testator  died  ^mtsi  intes^atus):  but  also  he  a)>5€o.49.  b. 

may  make  leases  or  demises  and  they  shall  be  good,  wtierefiire  ^'  E*«  ^^^8, 

the  lease  in  the  case  at  bar  was  ffood ;  and  eo  potius,  in  the  case  ^  And!*!^!^* 

at  bar,  because  no  entry  is  pleaded  by  ttie  executor,  ami  he  wbo  Raym.  484* 

pleads  the  demise  is  a  stranger  to  it,  and  tfcercforc  he  cannot  f''^'  *^'  ^ 

know  what  rent  is   reserved;  and   therefore  -when  be  pleads  co.  135.  b,^ 

demisity  if  it  was  for  any  cause  vofd,  he  might  take  issue  quid  t  lost.  d96. 

non  demisiti  or  shew  the  special  matter,  but  it  shall  be  intended  March  i&e. 

primAJkcie^  that  the  lease  is  goml,  and  without  question  it  la  Dail.85/ 
good  till  the  executor  attains  to  17  j'cars,  and  also  till  he  enters, 

as  some  said  (k).     As  to  the  last  point,    1.  It  was  resolved,  that  Noattonmieot 

forasmuch  as  Paul  Lofty  had  bat  an  interesse  termini  during  the  ^**"®^®"*'7» 
life  of  the  Lady  Moyle,  therefore  as  to  the  said  intei^t  upon  the 
fine  ife  anno  2S  Eliz.  (which  was  levied  in  Hhe  life  of  the  Lady 
Moyle)  no  attornment  could  be.  £.  When  after  the  death  of 
the  Lady  Moyle  the  lessee  entered,  he  made  the  reversion  in 
Seintlegery  and  the  Lady  Catharine  his  wife,  atid  wlien  they 
made  declaration  of  uses  to  Hancock  and  Sudget,  those  uses 
arose  out  of  t^ie  fine,  to  which  fine  no  attornment  could  be  made 
by  him  who  bad  a  future  interest,  as  is  aforesaid ;  for  wh»i  atKMV- 
ment  is  not  requisite  to  a  fine,  which  is  the  root,  no  attornment  is 

requisitetothedeclarationoftheuses,whicharebutthe*branches«  [  *  68  a.  3 


m'—  m  ,  II  .nil  !■■  im         i  i  i  i>^ 


(%)  Gioae  5S  Geo.  3.  c  87.  §  6.  suoh  le»e  kHind;  but  if  Jbe  loae  it  upon  fiiU  defeoce 

would  be  good  till  theiniiint  executor  atteina  nade,  diat  in  such  caae  me  in&nt  ifaaHte 

the  age  ofsi  yean.  bound ;  to  which  all  the  King's  cooooel  agreed; 

[Nota.  In  the  great  case  between  Lord  and  Bridgman,  Chief  JiMticey  and  Ualea,  Chief 

Byron  and  Weldon^  it  was  said  by  Maynerd.  Baron^  were  assistants  to  the  Lord  Qhanoellor, 

that  if  such  an  administrator  lose  a  termhy  and  I  (Sir  Fnmcia  WiniDglon)  was  of  oounsel 

feint  pleading,  &c,  the  infant  shall  not  be  for  Weldon.]    Kote  io  former  edkhn. 
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if.  It  was  resolved,  that  if  a  man  be  seised  of  a  manor,  part  of 
which  is  in  lease  for  life,  and  part  in  lease  for  years,  and  he  le- 
vies a  fine  to  A.  to  the  use  of  B.  in  tail,  with  divers  remainders 
'         -  over,  in  that  case  B.  shall  avow  for  the  rent,  or  have  an  action 

(6)  4  Co.  70.  b.  of  (a)  waste  without  any  (b)  attornment,  for  when  a  reversion  ii 
Co.Lit.so9.  b.  settled  in  any  one  in  judgment  of  law,  and  he  has  no  pbssiUe 
285  Ra^m  91*  °™®^"^  ^°  Compel  the  tenant  to  attorn,  and  no  laches  or  default 
Cr.  Jac.  193.  is  in  him,  there  he  shall  avow,  and  shall  have  an  action  of  waste 
Vangb.  .50.        without  attornment,  for  the  rule  is,  quod  remecUo  deslituitur  ipsa 

F?tz^contra  ^^  '^^^  ^'  ^P^  ^**'^>  ^  ^^  (^)  ^  ^'  ^*  ^^^^^  /orw*  coUoi^  be- 
form'  coUat'  6.  cause  the  founder  cannot   have  contra  fomi  collaf  of  an  ad- 

vowson,  he  shall  present  without  any  suit,  so  7  E.  3.  &  3  H.  7* 
Amanshallbe  A  man  shall  be  tenant  by  the  {d)  curtesy  of  a  rent  or  advowson 
tenant  by  the  ^^  although  the  wife  dies  before  the  day  incurs,  or  the  present- 
rent  or  ad  vow-  ment  falls;  so  the  lord  in  mortmain,  or  of  a  villain,  claims  a  re- 
8oo,aUhongb  version,  by  the  (e)  claim,  the  law  vests  the  reversion  in  him,  and 
before^the*dav  ^^  ^^  "^  means  to  compel  the  tenant  to  attorn  (m),  and  there- 
incars,  or  the'  fore  he  shall  avow  and  shall  have  an  action  of  waste,  without 
presentment  attornment:  the  same  law  of  letters  patent,  and  of  a  devise  of  a 
'*  reversion,  as  appears  in  S4«  H.  6.  for  in  all  the  said  cases  culpa 

abesL  But  it  was  objected,  that  in  the  said  case  of  the  fine 
(cT)  1  Co.  97.  b.  there  was  default  and  laches  in  the  conusee,  for  he  might  have 
titz.^ar^  293.  ^lade  mention  of  the  leases  in  the  fine,  and  then  he  might  have 
29.  a.  7  k.  s.  brought  a  Quid  Juris  clamaty  and  compelled  the  lessees  to  attorn, 
66,  a.  b.  3  H.  and  SO  he  had  means  to  have  compelled  them  to  attorn,  where- 
\±q'a'  1  Ji  «    fore  in  regard  he  had  omitted  it,  there  was  a  default  in  him,  and 

149.  tl.  121.  n.  O  1111.11  •  n 

Fitz.  Discent.  by  consequence  he  shall  neither  nave  an  action  or  waste,  nor 
^-'fi""*  Tenant  avow  without  attornment  no  more  than  if  one  levies  a  fine  to 
5.^Perk."»ect!*  another  of  land,  which  is  in  lease  for  life,  he  is  without  remedy 
468, 469.  Dr.  for  rent  or  waste  without  attornment.  To  whicn  it  was  answer- 
f^ul^V^io  ^^  ^"^  resolved,  that  in  the  said  case  the  conusee  could  by  no 
a/ Lit.  sect.  *  possibility  have  a  Qtnd  juris  clamat^  for  although  he  had  recited 
179. 34  H.  6.  the  particular  estates  in  the  fine,  yet  he  could  not  have  a  Qtdd 
^*  j^^is  clamat^  for  after  the  conusance  or  concord,  and  before  the 

fine  engrossed,  he  ought  to  sue  the  Quid  Juris  clamat,  and  im- 
mediately by  the  conusance  or  concord,  the  reversion  passed  to 
(y) 5 Co. 39. a.  ^'*^  conusee.     Vide  F.N.  B.  {f)  14'7.  a.  and  22  Hen.  6.  57.  and 
b.  eo  instante  it  is  executed  by  the. statute  of  (g)  27  H.  8.  of  Uses; 

^9^b  Cr^  El  ^^  ^^^^^  '^  ^^  "^*  possible  for  him  to  have  a  Quid  Juris  clamat^  nor 

285.*  '  any  remedy  to  compel  the  tenants  to  attorn.     And  forasmuch  as 

(A)  1  Co  98.  by  the  act  of  parliament,  which  is  an  act  in  law,  sciL  by  the 

Hard*387*  "*  execution  of  the  possession  to  the  use,  the  benefit  of  the  co- 

4  Go.  11.  a.  nusee  to  have  a  Quid  Juris  clamat  is  tolled,  it  is  reasonable  in  re- 

^  P    ^^'  ^'  gard  of  every  subject,  sc/7.  the  conusor,  conusee,  particular  tenants, 

9  Co.  IS.  a.  ^"^  ^^  others,  who  are  parties  or  privies  to  the  act  of  parlia- 

10  Co.  139.  b.    ment,  that  it  should  not  turn  to  the  prejudice  of  any,  for  \h)  im* 


(l)  "  According  to   Perkins  the  husband  "  find  any  authority  to  support  the  doctrine 

"  shall  have  curtesy  in  an  advowson,  though  "  besides  Mr.  Perlans's  name. "     HargraTe*s 

"  he  suffers  the  ordinary  to  present  by  lapse  note  5.  Co.  Litt.  2?.  a. 
^  on  an  avoidance  in  his  wife's  life-time,  Perk.        (mj  Now  all  grants  and  conveyances  by  fine 

**  1  ^^-    ^^^  ^^^^  ^  ^^^  i^  i^ot  within  Lord  or  otherwise  are  good  without  attornment 

"Coke's  reason,  for  allowing  curtesy  of  an  4  Ann.  c.  16.  f  9.    Vid.  Co.  litt.  509.  b» 

*•  advowson  without  seisin  in  deed;  nor  do  I  note  (t)  Tooker'i  case^  ante.  vol.  i.  p.  609. 
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pocentia  exciisat  legerriy  and  an  act  in  law  shall  prejudice  no  man. 
It  was  adjudged  in  the  King's  Bench,  Pasch.  41  Eliz.  between 
(a)  Heston  and  Ruddleston.     1.  At  common  law,  a  man  by  a   At  common 
conviction  of  felony,  although  *he  has  his  clergy,  shall  forfeit    [  *  68  b.  ] 
all  his  goods  which  he  had  at  the  time  of  the  conviction,  or  **^j  *  ™aon*af 
which  he  shall  acquire  after,  and  shall  remain  disabled  to  ac-  felony,  al- 
quire  goods  to  his  own  use,  till  he  has  made  his  purgation.     2.   though  allow- 
That  where  by  the  statute  of  [b)  1 8  EL  c.  7.  it  is  enacted,  that  gh„{j  forfeU  hU 
after  clergy  allowed,  he  shall  not  be  delivered  to  the  ordinary,   goods, 
as  before  was  used,  to  make  his  purgation,  but  shall  be  burnt  in 
the  hand,  and  delivered;  which  act  has  taken  away  his  means  ^"^^t^^'V?* 
to  enable  himself  again  ;  and  therefore  it  was  adjudged,  that  af-  Raym.  sro.* 
ter  he  is  delivered  by  force  of  the  act,  he  shall  be  enabled  in  the  380.  Hob.  «9J. 
same  manner  as  if  he  had  made  his  purgation.     And  it  is  in  ef-  ^^l^]^^^l' 
feet  all  one  with  a  bargain  and  sale  by  deed  indented  and  en-  rqU.  222. 5 
rolled,  for  there  the. use  passeth  from  the  party,  and  the  statute  Co.  50.  b. 
executes  the  possession,  and  the  party  has  no  remedy,  nor  is  jJq5,%94 
there  any  default  in  him,  and  therefore  the  reversion  shall  be  in 
him  without  attornment.     So  in  the  said  case  of  the  fine,  the  li- 
mitation of  the  use  is  declared  by  the  conusor,  and  Cestuif  que 
use  has  the  use  by  him,  and  that  is  executed  by  the  statute ;  and 
B.  in  the  said  case  supposeth  the  gift  to  be  made  by  the  conusor, 
as  it  is  adjudged  in  (c)  7  E.6.  Br.  Form.  46.     And  for  the  same  ^S^'^^'^'  ^' 
reason  it  was  resolved,  that  in  the  case  at  bar,  where  Seintleger 
and  his  wife  levied  the  fine  in  16  Eliz.  and  by  enumeration  of 
acres  and  towns,  all  the  demesnes  of  Beamston  did  pass,  and 
the  law  (forasmuch  as  they  were  excepted  out  of  the  uses  in  the 
indentures  in  16  El.)  did  create  and  vest  the  use  in  Seintleger 
and  his  wife  again,  as  it  was  before,  that  they  should  have  an 
action  of  (rf)  waste,  as  they  might  have  before  the  fine  levied,  or  W  Vaogh.  4S. 
otherwise  there  would  be  great  mischief  in  innumerable  such 
cases :  so,  be  the  use  limited  on  the  fine  to  .a  stranger,  or  to 
himself  created  by  act  in  law,  or  limited  by  declaration  of  the 
party,  it  is  all  one.     But  (e)  Owsey's  case,  Mich.  36  and  37  El.  ^'^cr^gi  V(^ 
reported  by  me  in  my  Fifth  Part  of  Reports  in  Mallory's  case,  354.  owen  23. 
where  the  {J')  conusee  of  a  reversion  by  fine  disseises  the  lessee  3  Anders.  15. 
for  life,  and  makes  a  feoflFment  in  fee,  the  lessee  re-enters,  that  3^9  ^^'3^*/' 5 
is  no  attornment,  for  he  cannot  {g)  plus  juris  in  alium  tramferre  (^)  co.  Lit. 
qudm  ipse  habet.     So  in  Knottisford's  case  there  cited,  if  such  3oo.  b.  4Co. 
conusee  of  a  reversion  before  attornment  (A)  bargains  and  sells  b^8*(;o.63.  b^' 
the  reversion  by  deed  indented  and  inrolled  that  such  bargainee  5  Co.  113.  a.* 
shall  not  avow,  or  have  an  action  of  waste  without  attornment  (^)  5Co.  iid. 
causd  qua  suprd.     And  Walmsley  said,  that  the  case  of  limita-  ^' 
tion  of, a  use  on  a  fine  had  been  ac^udged  in  this  court,  accord- 
ing to  this  resolution.     Note,  a  good  resolution  for  all  convey-  Note, 
ances  on  consideration  of  marriage  or  otherwise,  upon  limitation 
of  uses  on  fines  levied,  or  recoveries,  &c.     And  observe,  by  this 
resolution  there  is  great  facility  and  safety  for  them  to  whom 
uses  are  levied;  which  is  also  good  for  the  benefit  of  the  com- 
monwealth, that  particular  estates  should  not  be  dispunishable 
of  waste,  nor  those  in  the  reversion  barred  from  recovering  their 
rents,  which  in  all  equity  and  reason  are  due  to  them,  and  no 
inconvenience  to  the  particular  tenants.     For  upon  execution  of 
estates  by  the  stat.  of  27  H.  8.  of  Uses  (as  upon  covejiants  in 
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[  *  69  a.  ]  coMidefatton  of  bk>odi  or  upon  (a)  bargain  and  sale  bjr  *deed 
indented  and  inroUed,  and  tbe  like)  there  needs  no  attornment. 
4.  By  ^/^-  4.  It  was  resolved,  that  although  there  was  not  any  privity  be- 
l^cond  lessee  tween  them  in  the  reversion,  and  Paul  Lofly,  for  be  had  but  a 
those  iareveru  particular  term  for  10  years  out  of  the  said  lease  of  50  years, 
the'f^ff  "^^^t^  and  if  the  reversion  had  been  granted  over,  that  he  could  never 
shaU  avow  for  have  attomed ;  yet  when  those  in  reversion  gected  the  second 
tbe  rent.  lessee^  and  enfiraflfed  Glanvile  and  Sturges,  8cc«  that  by  the  re- 

ness  of  the  second  lessee,  those  in  reversion  by  force  of  the 
Lit  sect.  576,  feoffiooent  should  avow  for  the  rent,  and  that  for  divers  reasons: 
rlT^Co  113  ^*  B^^°*^  ^^^  re*entry  is  not  in  all  respects  to  be  resembled 
a.  b.  Co.  lit.*  to  an  express  attornment,  for  to  an  express  attornment  {i)  notice 
^.  b.  t  Ok  b  inseparably  incident,  as  appears  in  Tookei^s  case,  but  be  who 
36.  a.  e  Co.  94.  ^^..ettters  mny  be  ignorant  of  the  feoffinent.  2.  Those  who  claim 
(6)f  Co.  «r.  b.  by  the  feoffinent  have  the  reversion  in  them,  and  have  not  means 
^'  ^:  ^iV  ^o  compel  the  particular  tenant  to  attorn,  as  bath  been  said 
so7.byer3ot.  ^^E»*^*  but  when  a  man  makes  a  feoffm^itof  a  manor,  there 
pi.  49.  Co.  Lit!  the  (c)  services  do  not  pass  till  attornment,  but  remain  till 
f?i  R  u  f9s  i^^torament  in  the  feoffor,  as  Litt  holds:  and  so  it  was  adjudged 
Cr.El.^401.  '  ^^  the  Common  Pleas,  \5lEi.in  (d)  Bracebridge's  case.  But  ia 
Co.  Lit.  310. b.  pleading  of  a  feoffinent  of  a  manor,  he  need  not  alledge  (r)  at- 
3if  ^'^i^  tomment  of  the  tenants  of  the  manor,  but  that  shall  come  in  oa 
1  Boll,  fos!  1*  the  other  part^  And  so  the  books  £1  E.  3.  19  E.  S.  tbe  Bishop 
Leoii.5.t64.     of  Canterbury's  caae,  SO  E.  S.de  Droit  ie  Gardy  8H.  4.  1.  9E 

1  Co^M*"^'  *•  ^^-  ^^  ^^'  ^  ^^  ^-  ^-  ''•  ^7  H.  6.  24.  1  H.  7.  5.  IS  H.  7. 

Moor  99.'         14.  S4  E.  S.  DonUe  Plea  24.  4S  Ass.  £0.  temp.  £.1.   lit.  Atr 

(e)  Cr.  El.  401.  tornment,  are  well  reconciled     d.  By  the  (/)  regress  of  the 

sio.^l^Yehr.^*  ^^^^c***^  lessee,  it  revests  all  interests,  and  4iettles  a  reversion, 

135]  8  Co.  42.    which  act  subjects  not  «nly  the  second  leasee  to  distress,  but  tbe 

^*  first  lessee  to  waste,  and  s^r  the  seoood  term  ended,  to  distren 

318.  b.'3i9!  a.   ^^  *  ^  ^^^  ^^  lessee  hath  pat  tins  act,  soil,  to  oiake  le-eatiy, 

*  ki  the  power  of  the  second  lessee,  and  thctefote  his  re-entry, 

which  is  the  act  which  makes  a  reversion,  «hall  bind  bodi:  and 

(be  re-^itry  of  one  may  mibject  hhnself  So  a  distress^  and  an  ao- 

tion  of  waste,  who  of  himself  oonld  not  attorn ;  and  tberefiMe 

(r)i  Ro1].S96.  it  is  held  in  SS  £.  S.  Age  80.  that  a  man  (g)  nan  compo$  metitii, 

cannot  attorn,  for  he  who  is  imeru  (wkhoot  a  imnd)  cannot 

make  an  atloranest  which  is  an  agreement;  ai»d  yet  if  a  man, 

non  compos  meuik,  be  iessee  Sot  years  rendering  rent,  «od  she 

lessee  geds  him,  and  makes  a  feuffisieiit,  and  afterwavil  die 

lessee^  non  compos  metUiSy  re-enters,  this  act  ctf*  re-entry  sobjaots 

himself  to  distress,  and  an  action  of  waste,  although  he  oedd 

not  make  an  'express  attornment.  So  in  the  caseatJnu*,  aitboi^ 

the  second  lessee  could  not  make  an  escpreas  attormnent,  yet  his 

re>-entry  revesting  all  interests  and  estates  which  were  divealed 

^  by  |be  act  and  wrong  of  the  feoffor^  shall  subject  both  the  kasoss 

'\  tc*  cMstress,  &c.    And  as  tbe  second  lessee  might  aasesrt,  <that  he 

in  reversicm  should  make  a  feoffinent,  and  liwry  and  aeiain 

Ufaerenpon,  and  that  shoidd  bind  the  first  Jessee,  forasmuch  as 

[  *  69  b.  ]    he  had  given  him  the  possession ;  *so  in  the  ease  at  bar,  the 

first  lessee  having  made  a  lease  to  the  sec(md  lesaee,  lie  hath 

thereby  given  him  power  of  re-edtry,  which  act  sabjeols  both  to 

distress,  &c.    A.  Tbe  law  is  grounded  on  great  reason  and 

^erpiHy  in  this  pesnty  for  perhaps  tbe  feofiee  whig  m  pudiaieri 
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and  a  stranger,  knew  liothitig  of  the  lease^  or  knew  of  it,  and  t  ^^^-.^  *• 
thought  that  it  was  void,  or  defeated  5  God  forbid,  if  after  the  ^Ygf  Ji 
lessee  hath  evicted,  or  lawfully  taken  the  possession  from  binr,  (6) «  Co.  68.  b. 
which   he   thought  to  have  enjoyed,  f  quod  affUctio  adderef 
afflicto,  sc.  to  lose  the  possession  and  also  to  be  without  remedy, 
either  for  the  rent  reserved  (which  the  lessee  enjo3ring  the  land 
in  conscience  ought  to  pay),  or  for  waste  (which  the  lessee  is  by 
law  prohibited  to  commit).     And  (a)  Coke,  Chief  Justice,  said.   Be  the  eWc- 
that  be  the  eviction  by  the  lessee  by  entry  or  action,  that  the  tionoftheiei- 
reversion  remains  in  the  feofiee,  and  he  shall  avow,  and  have  an  J[^tion*tUe^re- 
action  of  waste,  against  the  opinion  of  Ashton,  in  (b)  34  H.  6.  version  r^ 
6.  b.  according  to  the  opinion  of  Thorpe,  Justice,  in  4 1  R  5.  fc^ff^*"^n^he 
18.  b.  who  said,  that  if  he  in  reversioti  disseises  the  tenant  for  shall  avow.— 
life,  and  aliens  in  fee,  although  the  tenant  recovers  the  freehold^  P«r  Coke,c  J. 
yet  the  reversion  is  not  restored;  so  said  Seton,  in  18  E.  5.  4d  .  v    ^ 
b.  that  if  I  disseise  my  tenant  for  life,  and  make  a  feoffment  tx^  &[(>>.  ut.jgB. 
another  in  fee,  although  my  tenant  for  life  recovers  afterwards  a.tRoii.  Rie^ 
by  assise,  the  reversion  remains  in  the  feoffee.    5.  (c)  For^  ^  Vsi/^59^\^ 
itquior  est  dispositio  legis  quam  hominis;  and  therefpre  he  who  Co.67.V6Gow 
has  a  future  interest,  cannot  surrender  it  by  any  express  suf^  ^  •• 
render,  but  by  taking  a  new  lease  (which  is  an  act,  and  amounts  2^8.^5/ J^'  ^ 
to  a  (d)  surrender  in  law)  it  may  be  surrendered  and  determinedv  t  RolL  496. 5 
as  it  is  held  in  37  (e)  H.  6.  8cc.    So  if  the  (/)  fether  be  enfeoffed  ^^^^ij-  ^• 
in  fee^  and  the  feoffor  warrants  the  land  to  hiilo  aftd  his  faetrs^  9n!^e^l^s 
now  his  assignee  shall  not  vouch ;  but  if  the  fathef  enfeofis  hi^  874.'  Poph.  % 
son  and  heir  apparent  with  warranty,  and  dies,  in  that  case  the  ?;^^  ^2*  ?***^* 
heir  being  in  truth  assignee,  shall  vouch :  for  the  law  which  has  Le^Q.  i^^  3 
dietermined  the  warranty  of  the  fether  to  the  son,  will  giVe  the  Leon.  S4r. 
son  the  benefit  of  the  first  warranty,  as  it  is  adjudged  in  {g)  43  Jeon  ia.Moor 
E.  3.  5.  by  which  it  appears,  th)at  the  act  of  law  is  stronger^  atid  ige.'ass.  6a6, 
more  equal  than  any  act  which  the  party  could  have  done.     So  6i^.fABd.5f^ 
in  the  case  at  bar,  the  entry  of  the  lessee  (by  which,  the  a€ft  and  if^,  |^^  ^ 
judgment  of  law,  all  interests  and  estates  are  S€^ed  accord*  49.  i4o  ^4^ 
ing  to  the  law)  is  stronger  than  an  express  attornment,  for  that  i77.5&soo^ 
the  second  lessee  could  not  make ;  and  more  eqtml,  for  ina^-  ^gj^  ]^  ^ 
much  as  tlie  possession  is  evicted  by  the  second  lessee,  and  thereby  Perk.ieGt.6i7 
the  interest  of  the  first  lessee  revested,  and  a  reversion  settled  ^  1J«  8.  ia.  «• 
in  the  feoffee,  equity  requireth  that  the  feoffee,  who  hath  lost  2R0II.  Rep.^* 
the  possession  shall  not  be  without  remedy  to  recover  the  ren^  I7i,4e6.l:4nie 
and  to  punish  waste,  1 8  E.  3.  47.  a.  b.    Audley,  Earl  of  Glou-  If J^Lf^^'j, 
cester^'CBse  (A),  the  less^  dhaeises  his  less^  for  life,  ahd  malras  8.i8.a.Pidwd! 
a  lease  fot  life  to  another,  the  first  lessee  re-enters^  he  leates  lor.  b.tA.1>. 
the  reversion  in  the  second  lessee  for  life^  and  he  shall  have  the  Jk*^  tS^^' 
rent  rvserved,  46  E.  3.  30.  b  (i).     If  he  in  the  reveraioa  ouste  ^.•t.ro^.Bs. 
tenaitt  b^  atatute-meirchaiiit,  atid  snakes  a  ieoflfai<ent  in  fce^  aiMl  •-  itey«.  Me. 
the  fenam  by  statute-merchant  re-enters,  that  makes  the  rc^  Kiul!^t[it 
version  in  the  feoffee,  yet  there  is  not  any  attendance.     Put.  H.7.5.4l>. 
n4»Ass.  p.  11.  Baisitigbom  Assise^  2  H.  5.  5  H.  5.  19^  9  U.  6.    t*  TO-a.  } 
16.  and  34  H.  6  6.  Vide  {k)  9  H.  7.  25.  a.  where  tbv  case  i*  ^*^^1<^- 
misprinted ;  for  Ae  true  case  is,  as  I  have  seen  it  in  Hxe  mttmi*  •^®*"*"-^**' 
script ;  that  if  he  in  reversion  disseises  the  done^  and  tnakes  «  Ifhe  !■  revtiw 
feoffinent  in  fee,  and  the  donee  re-entersb  he  leaves  Ae  reversion  «}on  AweUes 

^  thedon^euid 

makes  a  feoffment  in  f^e,  and  the  donee  re-enters,  lie  leaves  the  reverticrti  in  the  ftroflbe. 

(e)  57  H.  6.  17.  b.  18.  a.  (/)  1 C6. 98.  a.  11  Co.  81. «.  1  9iitL  Ifep.  ISO.  t  ll«Hi74lft.  Oo.lit  iKii. 
b.   (s)  49  E.  5.  S9.  b.   (A)  Co.  lit  316.  b.  5l9.  a.   (Q  Co.  lit.  M.^.  (ft)  €^.  Sit.  »T4%M$.9u 
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in  the  FeofFee :  but  if  the  donee  be  disseised,  and  the  donor  dis- 
seises the  disseisor,  and  makes  a  feoffment  in  fee,  and  the  donee 
doth  make  regress,  the  feoffee  shall  not  have  the  reversion  hut 
the  disseisor  (n):  for  the  difference  between  an  estate  and  a  right, 
an  estate  may  well  pass  to  the  feoffee  by  the  feoffment;  as  where 
he  in  reversion  disseises  the  donee,  or  the  lessee  for  life ;  but 
where  the  donee  or  lessee  is  disseised,  now  he  in  reversion  hath 
but  a  right,  which  he  cannot  transfer  to  another,  and  therefore 
when  he  disseises  the  disseisor,  and  makes  a  feoffment/^/  passes 
the  estate  which  he  gained  by  disseisin,  and  extinguishes  his  an- 
r  ^Co  Lit  cient  right,  which  he  could  not  transfer  to  another;  and  then  the 
519.  a.      *       fii'st  disseisor  hath  the  first  possession,  and  better  right  than  the 

feoffee  of  him  in  reversion,  for  he  comes  in  under  him  who  dis- 
If  the  disseisee  seised  the  first  disseisor,  and  the  ancient  right  is  extinct.  So  if 
disseises  the  ^Jie  disseisee  disseises  the  heir  of  the  disseisor,  now  he  hath  gained 
sebor  and  ""  ^"  estate  by  disseisin,  and  hath  an  ancient  right,  if  he  makes  a 
makes  a  feoff-  feoffment  in  fee  to  another,  he  thereby  passes  the  estate  which 
"®°|  *"  j"®*  *®  he  gained  by  disseisin,  and  extinguishes  his  ancient  right,  which 
tiDguishes bis*  ^^  could  not  transfer  to  another:  for  there  is  such  an  extreme 
ancient  right,  and  natural  enmity  between  the  estate  by  wrong  gained  by  dis- 
seisin and  the  ancient  right,  that  the  right  cannot  incorporate 
(6)  Dyer  31.  itself  in  the  estate  by  wrong  and  pass  with  it,  but  in  such  case 
P*:*^**  g  rather  suffers  extinguishment  than  to  pass  with  it;  so  that  wHen 
d)  Dyer  212.*  the  heir  re-enters,  he  shall  hold  the  land  for  ever,  as  well  against 
pi.  37, 38.         the  feoffor  as  the  feoffee :  so  if  lord  and  tenant  be  by  fealty  and 

rent,  and  the  lord  disseises  the  tenant  of  the  land,  and  makes  a 
But  if  a  man  feoffbient  in  fee,  the  seigniory  is  thereby  extinguished:  but  if 
in^tan*  or^a^  ^  (^^  ™^"  makes  a  gift  in  tail,  or  a  lease  for  life.  Sic.  rendering 
lease  for  life,  rent,  and  disseises  the  tenant  in  tail,  or  for  life,  &c.  and  makes 
rendering  rent  a  feoffment  in  fee,  there  the  estate  passes  to  the  feoffee;  and  when 
the  tenanUn  ^^^  donee  or^  lessee  re-enters,  he  revives  the  rent  as  incident  to 
taU  or  for  life,  the  reversion.  The  same  law  of  a  lease  for  years  in  the  case  at 
andmakes  a  bar.  go  there  is  a  difference  between  a  reversion  with  {b)  rent 
fee  ^Td  th?  incident  to  it,  and  a  right,  or  seigniory,  or  rent  in  fee,  S8  H.S. 
donee  or  les-  (c)  Dy.  S3,  b.  4.  Eliz.  ((i)  Dy.  212.  the  case  of  the  Greyhound, 
see  re-enters,    ^^^j  judfirment  was  given  for  the  defendant,  who  made  conusaooe 

he  revives  the  j      o  o  ^ 

rent  as  incident  to  the  reversion. 


s 


(n)  "  The  reason  is  that  where  the  stranger  **  he  had  was  no  other  than  that  was  wroog- 

«  disseised  the  donee  he  gained  by  wrong  ''  fully  gotten  by  the  donor  from  the  firtf 

**  bdth  the  tail  and  the  reversion,  and  then  *'  disseisor  and  fi;iven  to  him ;  wherein  there 

^  had  in  him  one  entire  estate  in  fee ;  now  *'  was  in  efiect  the  tail  of  the  donee  and  the 

**  when  the  donor  disteiseth  him  he  gtuns  the  ^  reversion  of  the  disseisor ;  and  now  wheo 

**  estate  which  the  disseisor  had  which  was  '*  the  donee  re-enters  he  cannot  restore  the 

*<  entire,  and  so  his  disseisin  cannot  divide  the  "  reversion-  to  the  feoffee  in  reject  of  the 

^  estate  as  they  .vere,  for  his  whole  estate  is  *'  right,  because  it  is  utterly  annihilated  br 

**  by  the  wrong  in  the  first  disseisor,   none  **  the  feoffment,  which  cannot  give,  but  doi 

^  having  right  of  entry  but  the  donee;  then  ***  extinguish  it."    Hob.  279.     Earl  of  Qoh 

"  when  he  makes  hb  feofflnent  over,  that  gives  ricard^t  case,    Vid.  3  Prest.  Conv.  408.  et 

**  no  estate  but  that  wrongful  one ;  but  it  seq.  1  Prest.  Conv.  303. ;  and  vid.  GoodridU 

**  gives  away  his  right  also,  not  by  granting,  v.  Forrester,  8  East,  552.  and  the  authorities 

'*  but   by  drowning  and  dying  in  the   land,  cited  there,  that  a  right  of  entry  is  Dot  a^sgn- 

*'  So  theti  when  the  donee  re-enters  he  can  able  nor  devisable.  Dub.  whether  devisable^ 

**  have  no  more  than  his  own,  and  must  by  his  per  Mansfield,  C.  J«     GoodriglU  v.  Forredett 

**  entry  restore  the  reversion ;  the  feoffee  can-  i  Taunt.  578. 
*'  not  hold  the  reversion,  because  the  estate 


70  a. — 70  b.  LORD  darct*s  cas*. 

in  the  right  of  Henry  Finch;  and  this  was  the  first  matter  in  law, 
that  Coke^  Chief  Justice,  argued  in  the  Common  Pleas  after  he 
was  Chief  Justice. 
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THE   LORD    DARCY'S    CASE- 


Hil.  4*  Jacobi  1. 


In  the  Common  Pleas. 


The  guardian  in  chiiraliy  shall  have  the  ungle  value  of  the  heir  without  any  Lord  Darct 

tender  of  marriage.  p      ^' 

•At  common  law  the  full  age  of  the  female  was  fourteen  years/    Cro.  Jac.  part  vi .^o  b. 
151.    S.C. 


t  Inst.  91,  93. 

Thomas  Lord  Darcy  of  Chichester,  brought  a  writ  de  Valore  Co*  Lit.  as.  a. 

mariiagii  (a)  against  Stephen  I^age,  brother  and  heir  of  Brian 

Page,  Quare  cum  maritagium  ipsius  Stephani  ad  ipsum  Tho.  Donii" 

num  Darcy  pertineatj  pro  eo  quod  pradict*  JBrianus  terrain  sUatn  de 

eo  tenuit  per  servitium  militare^S^  idem  Tho.  Dominus  Darcy pr^efaf 

StephatC  dumjuit  infra  letatem  4*  in  custodid  sudy  competens  marita^ 

gium  absque  disparagatione^juxta  formam  statuti  de  communi  con^ 

cilio  regni  domini  Regis  AngluB  inde  pravis.  scepiits  obttderiU  idem 

Stephanus  maritagium  illud  renuenSf  prafat^  Tho.  Domino  Darcy 

de  maritagio  sua  non  satisfactOf  se  in  terras  Sf  tenement  ilia  intruHt 

4*  de  maritagio  suo  eidem  Tho.  Domino  Darcy  satisfacere  contra^' 

dicitf  4^c.  And  counted  that  the  said  Brian  held  twentv-five  acres 

of  land  in  Peldon  in  the  county  of  Essex,  of  the  plaintiff,  as  of 

his  manor  of  Newhall  in  Peldon  aforesaid,  by  knight's  service, 

&C.  and  afterwards  the  said  Brian  died  in  his  homage  without 

issue,  the  defendant  being  his  brother  and  heir,  and  of  the  age 

of  twenty  years  and  six  months ;  and  that  the  plaintiff  tendered 

to  him,  bemg  then  within  a^e,  a  competent  marriage,  sc.  Mary 

Mannock,  daughter  of  Anthony  Mannock,  gentleman,  then  m 

the  age  of  eighteen  years,  without  disparagement,  and  that  the 


(a^  By  the  stat*  12  Car.  8.  c  24.  tenure  in     soci^  tit  aipUe  is  wholly  taken  away,  and 
kiugnt's  service,  whether  of  the  King  or  of  a     every  such  tenure  Gonycirted  into  free  and 
common  person^  together  with  all  its  oppre»*     common  fOC8ge» 
uwe  fruits  and  consequences^  as  also  that  of 

TOI«  lilt  £  £ 


SQB  LORD  darct's  CASS,        Part  VI. — 70  b. — 71  a. 

defendant  teliised.  'The  defendant  denied  the  tender;  upon 
which  the  plaintiff  demurred.     And  this  case  had  been  many 
times  argued  at  the  bar,  and  this  term  was  argued  by  the  Jus- 
tices at  the  Bench,  and  upon  open  argument  it  was  adjudged 
(c)Cr.Jac.66«  for  the  plaintiff  for  the  reasons  and  causes  reported  in  (a)  ral- 
i«7^'  ^Y^i^*     mer*8  case,  in  the  Fifth  Part  of  my  Reports.  And  so  this  question 
59.  t  Inst  93.  ^^  now  in  peace,  being  adjudged  by  both  courts.     Note  reader, 
Moor  ff.  the  case  of  the  heir  (£')  female,  differs  much  from  the  case  of 

i*^8?Iu^*^^'  the  heir  male.     1.  Because  for  the  heir  female  the  guardian 

shall  never  have  the  forfeiture  of  marriage;  for  at   common 

£  *  71  a.  ]    *law  the  full  (c)  age  of  the  heir  female  was   14  years,  as  it  is 

W Co. Lit 78.  resolved  in  S5  H.  6.  52.  Litt.  lib.  2.  f..22.  Starof.  Praerog.  IS. 

Hob. 278  279.  ^'  P«N.B.  256.  c  &  259*  and  many  other  books;  so  that  if 

'      '  she  be  of  the  age  of  14  years  at  the  time  of  the  death  of  her 

ancestor,  she  shall  be  out  of  ward,  and  if  she  be  within  the  ace 

(i)Co.  Lit.      of  14  years,  she  shall  have  {d)  livery  by  the  common  law  at  the 

79.  a.  age  of  14  years,  for  that  makes  as  to  this  purpose  her  full  aj^. 

(e)  t  lost.  90,    And  at  the  common  law  there  was  not  in  any  case  any  {e)  forfeit 

V'4Co^&L^t'  of  marriage,  but  only  the  single  value,   l6  E.  3.  Action  surk 

Stat.  14.     But  the  forfeiture  of  the  marriage  is  given  by  the  stat 

of  Merton,  c.  6.  made  20  H.  3.  the  words  of  which  stat.  are, 

De  hcerede  autem  cum  sit  quatuordecim  annor'  vel  ultra  usque  ad 

.  pl^*  ataff  si  se  maritavit  sine  licentid  donC  sui^  S^c.  dam.  suus 

tunc  teneat  ten'  ejus  ultra  termiri  cetatis  su/e^  sctL  21  annof'  per  tant 

(/)Cr.Jac       tempus^  8^c.  which  act,  without  Question,  cannot  (y*)  extend  to 

^^*  the  heir  female,  for  it  extends  only  where  such  heir  is,  1 40111107' 

vel  ultra^  and  the  heir  female  at  such  age  is  out  of  ward ;  also 

the  stat  speakcth  ultra  termirC  atatis  stue^  sc,  21  annor^^  and  that 

is  the  full  age  of  the  heir  male  as  to  wardship,  and  not  of 

C^)2lD8t202,  the  heir  female.     And  xdde  the  stat  of  (g)  West  1.  c.  22.  where 

^^  the  statute  of  Merton  is  recited,  and  then  it  is  provided  as 

follows.  And  of  heirs  females,  afier  they  have  accomplished  the 
age  of  14  years,  quasi  dicerit^  the  statute  of  Merton  has  provided 
for  the  heir  male ;  and  because  no  provision  is  yet  made  for 
heirs  females,  by  the  same  act  it  is  provided,  that  the  lord  shall 
WCr.Jar.  (K^  not  have  or  keep  by  reason  of  marriage,  the  lands  of  such 
^^  *  heirs  females,  above  two  years  after  the  age  of  1 4  years ;  and  if 

the  lord,  within  the  two  years,  do  not  marry  them,  then  shall 
the^  have  an  action  to  recover  their  inheritance  quietly,  without 
giving  anything  for  the  wardship  or  the  marriage ;  which  two 
years  is  given  by  the  said  statute  for  the  benefit  of  the  lord,  as 
(0  Co.  Lit  79.  appears  by  (f)  35  H.  6.  52.  53.  &  Litt.  f.  23.  And  if  widiin 
74. 2^08*! 203."  ^^^®  ^^®  years  the  lord  tenders  a  marriage  to  the  heir  female, 

and  she  refuses,  and  marries  elsewhere  within  the  two  years,  jet 
the  lord  shall  not  have  the  forfeiture  of  the  marriage,  for  tbc 
statute  gave  it  only  to  make  a  tender ;  and  therewith  agrees  the 
book  in  35  H.  6.  Gard.  71.  by  the  opinions  of  Prisot,  Mark- 
ham,  Yelverton,  and  Danlw.  The  second  difference  between 
the  heir  male  and  the  heir  temale  was,  that  at  the  common  law, 
if  the  guardian  had  not  made  tender  to  the  heir  female  before 
14  years,  the  lord  could  not  have  held  the  land  of  such  heir  (as 
he  might  of  the  heir  male)  nomt  pcena^  till  the  valoe  were  paid. 
Fbr  the  law  did  tender  them  speedy  advancement ;  quia  mat*' 
riora  sunt  vota  mulier'  quant  viror.   Aiid  therefinne  the  heir  female 
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might  have  etltered  into  her  land  immediately  after  the  age  of  ^^  ^^^  ^^ 
14*  years,  for  her  better  preferment  in  marria^re,  and  therewith  (a)  Co.  lit.  79. 
agreeth  (a)  Litt  22.  b.  expressly,  and  35  H.  6.  52.  53.  yet  in  »• 
such  ♦case  the  lord  without  any  tender  before  14  years,  shall    L  *  71  b.  ] 
recover  the  single  value,  for  that  de  mero  Jure  pertinet.    8.  If 
the  (J)  lord  holds  the  land  over  14?  years,  during  the  two  years  (*)Co.Llt.79. 
by  force  of  the  statute  of  Westm.  1.  and  within  the  two  years  nof^^'^^f 
makes  no  tender,  but  takes  the  profits  of  her  land^  and  so  hin-  na!74.Cr.  El« 
ders  her  preferment  in  marriage  by  receiving  all  the  profits  of  468, 469- 
her  land,  in  that  case,  as  the  statute  says,  if  he  doth  not  make 
(within  these  two  years)  any  tender,  then  he  shall  lose  by  express 
provision  the  value  of  the  marriage,  and  shall  content  himself 
with  the  profits  by  the  two  years  lor  his  value  given  him  in  lieu 
thereof  by  the  statute ;  so  that  every  guardian  who  holds  the 
land  in  such  case,  ought  to  take  heed  that  he  makes  tender 
within  the  two  years,  or  else  he  will  lose  the  value ;  but  if  he 
will  wave  the  benefit  of  the  two  years,  or  if  he  cannot  hold  the 
said  two  years,  as  guardian  of  the  body  of  the  heir  female  only, 
there  he  shall  have  the  value  of  the  marriage  without  any  tender. 
And  to  the  principal  case.  Coke,  Chief  Justice,  added  this  rea- 
son (r),  that  if  the  common  law  would  have  compelled  the  lord  (c)  5  Co.  \tt. 
to  have  made  a  tender  to  his  ward  to  have  the  single  value,  the  ^* 
common  law  would  have  given  all  necessary  circumstances  to 
the  performance  and  accomplishment  thereof,  as  to  have  ap« 
)K>inted  a  certain  place,  &c.  where  the  tender  ought  to  be  made; 
and  not  leave  the  lord,  who  was  the  superior,  to  seek  the  ward, 
who  was  the  inferior,  and  who  might,  if  he  would  take  advan^^ 
tage  of  his  own  flight,  or  subterfuge,  when  no  laches  could  be 
in  the  lord. 


sac 
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PascJu  5  Jacob!  1  • 


In  the  Common  Fleas. 


If  the  &th6r  makes  a  lease  by  fraud  and  covin  of  his  land  to  defraud  others,  Bo&rel  ^ 
to  whom  he  shall  demise  or  sell  it  (and  all  fraudulent  leases  shall  be  so   ^J^^^^^ 
intended),  and  before  the  father  sells  or  demises  it  he  dies,  arid  the  son  PartVI.-72a. 
knowing  or  not  knowing  of  the  lease  sells  the  land  on  good  consideration, 
the  vendee  shall  avoid  the  lease  by  the  act  S7  Eliz. 
If  the  father  assigns  his  term  fraudulently  to  his  son,  having  at  the  time 
nothing  in  the  inheritance  of  the  land,  yet  when  the  father  sells  the  land 
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(upon  the  inheritance  descen^ng  upon  hiro),  with  a  corenant  to  be  dear 
of  all  leases,  &c  his  Tendee  shall  avoid  the  term  by  the  said  act. 
*Where  a  man  secretly  makes  a  jointure  to  his  wife  by  firaud  and  cono 
to  defraud  a  purchaser  to  whom  be  intended  to  sell  the  land,  the  pur- 
chaser shall  avoid  it.* 


Co.  Lit.  3.  b.  Ik  an  Ejectione  firmce  between  Thomas  Barrel,  plaintiS^  and 
H^T  ^^^^*  ^^  Holmes  and  Robert  Holmes,  defendants,  of  lands  in  Han- 
^  '  ^  '  tingdon,  in  the  county  of  York,  on  a  demise  made  by  Richard 
Burrel  and  William  Allein,  to  which  not  guilty  was  pleaded ; 
on  the  evidence  the  case  was  such :  grandfather,  father,  and 
son,  the  grandfather  on  the  marriage  of  the  &ther  made*  the 
father's  wife  a  jointure  of  other  lands,  and  at  the  same  time, 
sciU  8th  September,  23  Eliz.  covenanted  to  demise  the  tenements 
in  which,  &c  to  the  father;  and  10th  September  next  follow- 
ing, according  to  the  covenant,  the  grandfather  by  indenture 
made  a  demise  of  the  moiety  of  the  tenements,  in  which,  &c  to 
Seth  the  father,  to  begin  after  the  death  of  the  grand&ther,  for 
1000  years,  and  of  the  other  moiety  for  1000  years,  to  bemn  at 
a  day  to  come ;  in  both  which  demises  were  provisoes,  uiat  if 
the  lather  should  die  without  issue,  or  if  he  should  make  any 
lease  upon  which  the  ancient  rent  should  not  be  reserved,  thi^ 
the  said  leases  made  to  the  father  should  be  void.  The  fiither, 
10th  February,  SO  Eliz.  assigned  over  the  said  leases  to  the  use 
of  Robert  his  son,  an  infant,  to  the  intent  that  they  might  not 
be  merged  by  the  descent  of  the  reversion;  and  with  this  cokmr- 
able  purpose  and  intent,  that  the  infant  should  pay  debts;  and 
within  a  short  time  after  the  grandfather  died ;  the  mther  entered 
into  the  land,  and  took  the  profits,  and  made  leases,  and  did 
other  things,  as  owner  of  the  land,  and  neither  the  assignees  nor 
the  infant  took  any  profit,  nor  paid  debts.  Also  in  the  said 
assignment  of  the  said  leases,  divers  persons  of  good  credit 
were  named  amongst  others ;  but  the  assignment  was  delivered 
in  a  secret  manner  to  a  person  of  mean  quality ;  for  which,  and 
other  circumstances,  it  was  takeUf  that  as  wdl  the  said  fint 
leases  (being  of  a  form  and  device  unusual)  as  the  assignment 
C  *  72  b«  ]  were  fraudulent;  and  after  the  death  *of  the  grandfather,  the 
father  for  a  great  sum  of  money  bargained  and  sold  the  tene- 
ments  by  de^,  indented  and  enrolled,  2  Sept  44  EL  to  Richard 
Burrel  and  William  Allein,  and  their  heirs;  in  which  the  fiither 
covenanted  with  Burrel  and  Allein,  that  the  lands  should  be 
(«)  Moor  60f  •  clear  of  all  leases,  &c.  And  if  the  said  original  leases,  or  the 
na.  933.615,     assignment  should  be  avoided  by  the  purchasers  by  the  statute 

R^li.  Kep.Y67^.  ^^  (^)  ^^  ^^  ^*  ^'  ^^  moved  and  debated ;  and  in  this  case, 
Bridgm.  22.  *  on  evidence  given  at  the  bar  of  the  Common  Pleas,  two  points 
Goidsb.s.pl.  ^ere  unanimously  resolved  by  Cok^  Chief  Justice^  Walmsley, 
cV.  £h '447. 5  Warburton,  and  Daniel,  that  where  the  words  of  the  said  statute 
Co*.6o.b.Cr.  of  27  Eliz.  are  "that  all  and  every  conveyance,  grant,  charge, 
AC*  ^80*  ^^*  **  leasee  incumbrance  and  limitation  of  use,  of,  in,  or  cot  of  any 
Co.  Lit  3.  b.  '*  manors,  lands,  &c.  for  the  intent  and  purpose  to  defraud  and 
t  RoH.  Rep.  «  deceive  such  person,  &c  as  have  purchased  or  shall  purchase, 
Ikh  Lime  4/*  "  ^^*  ^^^  ^^^  lands,  &c.  shall  be  deemed,  Stc  only  against 
102.  **  such  purchaser,  &c.  void,  frustratCi  and  of  none  ^fect)?' 
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1.  It  was  resolved,  that  if  the  father  makes  a  lease  by  fraud  and 
covin  of  bis  land,  to  defraud  others  to  whom  he  shall  demise  or 
sell  it  (as  all  fraudulent  leases  should  be  so  intended),  and  before 
the  father  sells  or  demises  it  he  dies;  and  the  son  knowing,  or 
not  knowing,  of  the  said  lease,  sells  the  land  on  good  considera- 
tion; in  that  case  the  vendee  shall  avoid  that  lease  by  the  said 
act :  for  inasmuch  as  it  is  intended  and  presumed  in  law,  that 
every  fraudulent  lease  is  made  to  the  intent  generally  to  defraud 
purchasers,  farmers,  &&  within  this  generality,  every  particular 
purchaser,  farmer,  &c.  is  included ;  and  the  said  act  is  very  well 
penned,  for  the  words  of  the  act  are  {a)  general;  and  it  is  not  (a)  ii  Co.  74. 
necessary  that  he  who  sells  the  land  should  make  the  former  ^*  ^' 
fraudulent  estate,  or  incumbrance ;  but  be  the  estate,  &C  frau- 
dulent tit  supra^  whosoever  sells  (makes)  it,  the  purchaser  shall 
avoid  such  fraudulent  estate,  &c.  and  therefore  in  the  case  at 
bar,  the  said  leases  being  on  the  evidence  thought  (b)  fraudulent,  (6)5.  Co.  dO.  a. 
the  vendee  of  the  father  and  heir  shall  avoid  them.    2.  It  was  ^j^'J^VJ^* 
resolved,  that  although  the  father  had  nothing  in  the  inheritance  Hob!  7f« 
of  the  land  at  the  time  of  the  assi^ment  of  nis  term,  but  the  t  RolL  684. 
whole  estate  of  inheritance  was  then  in  the  grandfather;  yet 
when  Uie  grandfather  died,  and  the  father  sold  the  land,  his 
vendee  shaU  avoid  the  said  term  by  the  said  act  (the  said  assign- 
ment on  the  evidence  being  taken  to  be  fraudulent),  for  if  he 
had  bargained  and  sold  the  said  term  only,  the  bargainee  should 
avoid  the  said  fraudulent  assignment,  and  by  consequence  the 
vendee  of  the  whole  fee  simple  shall  avoid  it.    And  it  was  said 
by  the  Chief  Justice,  that  tnat  which  is  called  (c)  trust  between  {c)sCo.  81.  b. 
the  father  and  the  son,  is  in  judgment  of  law  fraudulent  as  to  a 
purchaser.    And  I  acquainted  Popham,  Chief  Justice,  with  thb 
resolution,  and  he  allowed  well  of  it,  and  said  it  was  *well  done   C  *  73  a.  ] 
to  construe  the  said  act  in  suppression  of  fraud ;  and  (as  he  told 
me)  it  was  adjudged  before  him  and  his  companions.  Justices  of 
the  King^s  Bench,  that  where  a  {d)  man.in  a  secret  manner  made  (d)  5  Co.  60. a. 
an  estate  to  the  use  of  his  wife  for  her  (e)  jointure  by  fraud  and  (e)  Cr.  Jac 
covin,  to  defraud  a  purchaser,  to  whom  he  intended  to  sell  the  ^^' 
land,  that  in  such  case,  if  the  fraud  be  proved  in  evidence,  or 
confessed  in  pleading,  the  purchaser  should  avoid  such  estate  (a). 


(a)  Vid.  notes  (e)  (s)  Twyne's  case,  Vol.  n.  p.  219.     Evans,  Stat.  Vol.  I.  p.  37S. 
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SIR    DREW    DRURY'S    CASE. 


Pasch.  5  Jacobi  1. 


In  the  Court  of  Wards. 


Drxjrt  D.  8£I8E0  of  a  house  parcel  of  a  monasteryy  dlMolved  tempore  H.  8.  io  (be 

P  ^'  in  Y.  held  in  capUe,  by  knight's  wrrice,  his  ion  and  heir  being  within  the 

^art  vi.-7S  a.        &ge  of  14  years ;  Queen  Eliziabeth  granted  the  wardship  of  the  sod  to  one 

A.  who  made  a  tender  of  a  marriage  to  the  son,  which  he  refused;  and 
afterwards  King  X  made  him  a  knight,  and  afterwards  he  mairied  elsewhere^ 
within  age.  D.  was  a  free  burgess  of  Y.  to  which  town  Edward  L  hf 
charter  granted,  that  all  bom  there,  although  they  held  lands  by  such  ser- 
vices as  by  reason  of-  them  marriage  ought  to  belong  to  the  King,  might 
marry  freely  according  to  the  liberties  of  the  said  Y. :  resolved^ 
The  said  charter  has  not  discharged  the  son  from  wardship. 
The  creating  of  the  son  a  knight  has  not  discharged  the  Talue  of  the 
marriage* 

When  tenant  by  knight's  service  dies,  his  hdr  within  age,  immediately  the 
value  of  the  marriage  as  a  chattel  is  vested  in  the  lord. 
When  the  King  makes  the  heir  apparent  within  age  of  a  tenant  by  knight'i 
service,  a  knight  in  the  life  of  his  ancestor,  and  afterwards  the  ancestor 
dies,  the  said  heir  within  age,  he  shall  be  out  of  ward,  and  shall  pay  no  laloe 
of  his  marriage,  nor  shall  the  lord  have  the  custody  of  the  land. 
When  the  heir  within  age  is  made  knight  after  tender  made  to  him,  altboiigb 
he  within  age  marries  elsewhere,  yet  he  shall  not  pay  the  forfeiture  of  the 
'    marriage.    S.  C.    Cro.  Jac.  156. 


The  case  between  Sir  Drew  Drury,  the  elder,  plaintiff,  and  Sir 
Doew  Dniry,  the  youngeri  defendant,  in  the  Court  of  Wards?, 
was  such.  It  was  found  by  inquisition  viriule  brevisy  before  the 
escheator  of  the  county  of  Norfolk,  anno  4 1  Eliz.  after  the  death  of 
Roger  Dniry,  esq.  that  the  said  Roger  was  seised  of  a  bouse  in 
Yarmouth,  in  the  said  county,  parcelof  the  dissolved  monastery  of 
Black  Friars  in  Yarmouth,  and  thereof  died  seised,  tbe  defendant 
being  his  son  and  heir,  and  of  the  age  of  fourteen  years  and  seveii 
monuis;  that  the  said  house  at  the  time  of  his  death  was  heldm 
capite  by  knight's  service  (a)  ;  and  that  the  said  Roger  was  also  seis- 
ed of  the  manor  of  Barking,  in  the  countyof  Norfolk,  held  of  the 
King  by  knight's  service,  and  not  in  capites  and  after  office 
thereof  found.  Queen  Elizabeth,  under  the  great  seal,  granted 
the  custody  and  wardship  of  the  body  of  the  defendant  to  tbe 

— ■  ■    »  ' 

(a)  Vid.  ante,  note  (a)  Lord  Darc/s  case,  p.  397. 
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plaintiff.     The  plaintiff  made  a  tender  of  a  marriage  to  the  de- 
fendant, being  within  age,  which  he  refused;  and  afterwards 
the  King  that  now  is,  made  him  a  knight,  being  then  also  with- 
in age,  and  afterwards  he  married  elsewhere  within  age.    The  8  Co.  17S^ 
said  Roger  was  a  free  *burgess  of  the  town  of  Yarmouth ;  King    [  *  73  b.  ] 
Edward  I.  made  such  a  charter  to  the  burgesses  of  the  said  town 
in  these  words,  concessitnus  etiampro  nobis  et  hcerediV  nostrtSf  quan^ 
turn  in  nobis  esty  burgensibuSj  et  probis  hominib^  supradicf  de  magna 
Jememuthoy  quod  omnes  Hi  de  villd  prad^  orumdi^  licet,  ipsi  terras 
vel  tenementa  extra  libertatem  vilF  tenuerint  per  tale  servUium  per 
qtiod  maritagia  eorum  ratione  minoris  atatis  ipsorum  ad  nos  vel  hare^ 
aes  nostros  pertinere    deberunt,    secundum    legem  et  consuetude 
regni  nostiiy  nihilominus  juxta  libertates  vilF  prrndS  se  maritare 
possint  sine  occasione  vel  impedimento  nostro  vel  karedum  nostrorum 
in  psrpettmm :  salvo  jure  alterius  cujuslibet.     And  in  this  case  two 
questions  were  moved.     ] .  Whether  the  said  charter  has  dis- 
charged the  defendant  from  wardship  or  not?  And  as  to  that,  it 
was  clearly  resolved  by  Popham  and  Coke,  Chief  Justices,  and 
Fleming,  Chief  Baron,  and  the  Court  of  Wards,  that  the  said 
charter  has  not  discharged  him,  for  divers  reasons.  1.  Because  it 
is  not  an  absolute  discharge  of  itself,  but  hath  reference,  sc.  juxta 
libertates  vilP  prced!  which  ought  to  be  shewed.     2.  The  tenure 
was  created  on  a  grant  made  of  the  house  after  the  dissolution  of 
the  monastery,  and  the  said  grant  cannot  extend  to  a  tenure 
created  after.     3.  It  is  not  set  forth  in  the  case  that  the  said 
Roger  was  born  in  Yarmouth,  for  the  charter  is  de  villd  prad^ 
oriundi.  The  second  and  great  question  was,  whether,  by  the  mak- 
ing the  defendant  Knight,  he  was  discharged  in  law  of  tlie  value 
of  his  marriage?  And  this  case  was  referred  to  the  said  Chief 
Justices  and  Chief  Baron,  who  Hil.  4  Jac.  at  Seijeants'-inn 
heard  the  case  argued  and  debated  by  Topham  of  counsel  with 
the  defendant,  and  Fr.  Bacon  with  the  plaintiff.     And  after- 
wards in  Easter  term  it  was  again  argued  by  Serjeant  Hutton 
for  the  defendant,  and  Serjeant  Nichols  for  the  plaintiff.     After 
which  arguments  the  Judges  had   consideration  of  the  case,, 
and  upon  conference  amongst  themselves  it  was  unanimously  re- 
solved, and  so  openly  declared  in  the  Court  of  Wards,  in  the 
presence  of  Robert  Earl  of  Salisbury,  Master  of  the  Court  in  ,  x «  j 
Wards,  that  the  defendant  ought  to  pay  the  value  of  his  mar-  Cr.  Jacfisa/ 
riage;  and  that  his  creation  of  Knight  had  not  (a)  discharged  (6}€o.  Lit,74» 
him  from  it.     And  in  this  case  these  points  were  resolved.     1.  c/jjc'Sj*^' 
That  the  intendment  of  the  law  is,  that  the  heir  witliin  age  of  389.i4tl  sect, 
twentv-one  years  is  not  {b)  able  to  do  knight's  service  till  bis  full  los.  3  Co.  34. 
age  of  21  years,  and  therewith  agreeth  Lit.  lib.  2.  c  4.  f.  42.  a.  but  K  5  co,  7,  ^^ 
feuch  presumption  of  law  gives  place  to  ajudgment  andproof  to  the  Cawd.  eiue. 
^  contrary,  as  it  is  said  (c)  stabiturprasumptioni  donee probetur  in  coip-  *  Co.  7 j .  b.  s 
trarium;  and  therefore  when  the  Kingwho  is  Sovereign  and  thesii-  li^  373?*Hob. 
preme  {d)  Judge  of  Chivalry  has  dubbed  him  a  Kmght,  he  has  298.  s  Bnlstr.' 


ates  such  heir  within  age  q{/)  Duke,  or  Marquis,  or  Earl,  or  Vis-  8  Co.  173. «. 
count,  or  Baron,  he  shall  not  thereby  be  out  of  ward  or  custody.  \^)^fi^^^ll 
For  in  ancient  time  every  Baron,  &c  held  his  barony,  &c.  by  cr.  Jac.  t56.  * 
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(tf)  9  Co.  80.  a.  grand  seneanty,  as  appears  18  AsB.pl,  tdi.  in  (a)  Clifibrd's  case^ 
je!  cii? lit*'  ^^  *«  ^^  CromwePs  case  in  the  Second  Part  of  my  Reports 
9«f.a.  b.8Co.  80.  a*  which  service  (as  Litt.  says,  lib.  £•  c  8.  f.  35.)  is  called  (i) 
iP'il'^'  r^  grand  serjeanty,  or  magna  serjearUia^  as  Fleta  calls  it,  lib.  1.  c  9. 
cmidit.  105.^'  oecause  it  is  a  greater  or  more  worthy  service  than  knight's  ser- 
(5)  Lit.  aect.  vice,  as  to  bear  the  King's  banner  or  bis  lance,  or  to  lead  his 
1^'  K^  ^^  host,  or  to  be  his  marshal,  &c.  as  Lit  says,  or  to  be  high  steward 
ic)  by.  S85.  of  England,  as  1 1  El.  Dyer  (c)  5285.  is  Sec  And  the  son  and  heir 
pi.  59.  within  age,  of  a  Duke,  Marquis,  Earl,  Viscount  and  Baron,  shall 

{d)  %  Inst.  11.  be  in  (dj  ward,  notwithstanding  their  dignities.  2*  It  was  re- 
(e)  s  Inst  11.  solved,  that  when  {e)  tenant  by  knight's  service  dies,  his  heir 
K^  H^  K^^  I^'  within  age,  immediately  the  value  of  the  marriage  as  a  chattel  is 
Jac.  isiifi  vested  in  the  lord,  24  E.  8.  25.  b.  Old  N.  B.  27  E.  3.  ace  Then 
KoU.  39.  when  {/)  such  heir  is  made  knight,  he  is  to  this  purpose  made 

156.^*^'  ^^^'  of  full  age,  and  as  much  is  done  m  judgment  of  law,  as  if  he  at- 
tained to  his  full  age  of  21  years,  for  at  such  age  the  law  intends 
him  able  to  do  knight's  service.  And  now  when  the  King  makes 
him  Knight  before  such  age,  the  intendment  or  presumption  of 
law  gives  place  to  this  judgment,  and  proof  to  the  contrary.  And 
now  ne  is  to  this  purpose  set  and  computed  of  full  age.  Then 
admit  he  hath  accomplished  his  age  of  2 1  years,  without  question 
ifi)  Cr.  Jac.  the  lord  shall  have  the  value  of  his  marriage :  but  at  {g)  common 
^^'  law  it  was  taken,  that  by  the  making  of  him  a  Knight  being  in 

ward  (forasmuch  as  now  in  judgment  of  law  he  was  esteemed  as 
to  this  purpose  as  of  full  age  for  nis  ability  to  do  knight's  service), 
his  land  would  be  immediately  out  of  wardship.  And  therefore 
it  was  provided  by  the  statute  of  Magna  Charta^  cap.  8.  Ita  tamen 
quod  si  ipse  dum  injra  atatemjuerit  Jlat  miles^  nihilominus  terra 
Pbwd.  f66.      remaneat  in  custod0  dominorum  suorttm.     So  that  although  such 

heir  within  age  be  made  a  Knight,  and  therefore  to  that  purpose 
(A)  Hob,  46.  esteemed  of  mil  age  (A),  yet  the  lands  shall  remain  in  the  lord's 
^^*  custody  till  his  age  of  twenty-one  years  by  the  purview  of  the 

said  act;  and  if  the  law  had  not  been  clear  for  the  value  of  the 

marriage,  for  the  cause  and  reason  aforesaid,  without  doubt  the 

makers  of  the  said  act  would  have  made  provision,  as  well  for 

that  as  for  the  land.  8.  It  was  resolved,  that  when  the  King  makes 

(t)  s  lost.  12.    the  (i)  heir  apparent  within  age  of  a  tenant  by  knight's  service, 

1^  *  74  b.  ]    a  Knight,  in  the  life  of  his  ^ancestor,  and  afterwards  the  ancestor 

dies,  the  said  heir  within  age,  in  that  case  be  shall  be  out  of 

ward,  and  shall  pay  no  value  of  his  marriage,  neither  shall  the 

lord  have  the  custody  of  the  land ;  for  in  such  case,  by  the  ma- 

(Jt)  s  lost  IS.   king  of  him  {k)  Knight  in  the  life  of  his  ancestor,  he  is  made  as 

of  mil  age,  so  that  when  his  ancestor  dies,  no  interest  either  in 
the  body  or  the  land,  shall  ever  vest  in  the  lord*  And  the  statute 
of  Magna  Charta  for  the  custody  of  the  land  doth  not  extend  to 
it,  for  the  purview  thereof  extends  only  when  the  heir  in  ward 
[infra  ittatem)  is  made  Knight,  then  remaneat  in  custodii^  4^.  bat 
when  the  heir  is  made  Knight  in  the  life  of  his  ancestor,  then  the 
custody  cannot  remain  or  continue,  which  never  had  any  begin- 
«)  Plow.  967.  ping  or  essence,  and  therewith  agreetb  RadcliflT^s  case  (l) ;  Plow. 
^.  268.  Com.  4.    The  Justices  said,  they  ought  to  have  good  considera- 

tion in  all  cases  depending  before  them,  not  only  ot  the  antecedent 
(sc.  of  the  present  case  in  question),  but  also  of  the  consequoit, 
fic.  what  general  prejudice  will  ensue  thereupon,  either  to  th^ 
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King  or  subject;  and  sorely  great  prejudice  will  ensue  to  the 
Kiqg,  if  the  law  should  be  otherwise  in  the  principal  case;  for  it 
might  be  great  prejudice  to  the  King  in  his  warids,  not  only  of 
Knights  made  by  himself,  but  also  by  his  Lieutenants  in  Ireland 
and  elsewhere.    Also  none  would  buy  any  wardship  of  the  King* 
when  notwithstanding  they  have  paid  the  value  thereof  to  the 
King,  and  have  them  passed  under  the  great  seal  (as  the  plaintiff 
hath  in  the  case  at  bar),  that  by  making  him  a  Knight  it  should 
bar  him  of  the  value  of  the  marriage:  tor  a  man  would  give  little 
or  nothing  for  a  thing  which  depends  upon  such  an  uncertainty. 
It  would  also  be  very  prejudicial  to  the  subjects,  if,  after  their 
wards  are  lawfully  vested  in  them,  they  should  be  deprived  and 
defeated  of  them  by  making  them  Knights,  and  especially  when 
it  appears  by  (a)  7  H.  4.  that  a  man  may  be  made  a  Knight  as  (tf)7H.4.7.li. 
soon  as  he  is  baptized.    5.  It  was  resolved,  that  when  the  heir  ^^  ''^™«  ^^ 
within  age  is  made  Knight  after  tender  made  to  him  (as  in  the  BnAddit i7. 
case  at  bar  he  was),  although  he  within  age  marries  elsewhere^  yet 
he  shall  not  pay  the  forfeiture  of  the  marriage;  for  by  making  hint 
Knight  he  is  out  of  the  (b)  wardship  and  custody  of  his  lord;  for  W  t  lost  9i. 
after  he  is  Knight  he  ought  to  be  suijuris^  and  mav  employ  him-  ^"^/h^^^^ 
self  in  feats  of  arms  to  defend  the  realm,  &c.  and  therefore  ought  91/ 
not  to  be  in  the>  wardship  or  custody  of  any ;  and  none  shall  pay 
any  forfeiture,  but  when  after  refusal  he  marries  himself,  during 
the  time  he  is  under  the  custody  and  wardship  of  his  lord,  and 
that  appears  by  the  statute  of  Merton,  cap.  6.    Si  se  maritaverit 
sine  licentid  domini  sui,  ut  ei  (oxferat  maritagium  suum^  etc.  which 
words  cannot  be  understood  when  he  is  out  of  wardship  and  cus- 
tody, no  more  than  when  he  is  married  after  his  age  of  Si  vears ; 
but  as  the  guardian  has  some  prgudice  by  the  loss  of  his  forfeiture 
in  such  case  by  the  making  of  his  ward  a  Knight,  so  hath  he  there- 
by also  a  benefit ;  *for  alUiough  the  guardian  in  chivalry  cannot    [  *  75  a.  ]] 
have  a  writ  De  valore  mantagii;  nor  compel  the  heir  to  satisfy 
him  the  value  of  his  marriage  till  his  full  age ;  se.  till  his  l)ody  is 
out  of  his  custody;  and  if  such  heir  dies  before  such  age,  the  Vet-Natbrev. 
lord  shall  lose  the  value ;  yet  in  this  case,  immediately  after  the  ^o*  ^* 
heir  is  made  Knight  he  may  have  a  writ  De  valore  maritagii^ 
because  be  is  thereby  out  of  the  wardship  and  custody  of  his 
guardian ;  and  the  usual  writ  De  valore  maritagiij  when  he  ao« 
complisheth  his  age  of  21  years,  is,  dumjuit  it^a  tetatem  in  cus^ 
todidj  etc.  F.  N.  B.  141.  and  Register,  and  there  shall  be  a  special 
count  upon  the  case;  for  note,  it  is  not  dum  Juit  irtfra  ataiem 
generally,  but  dumjuit  infra  netatem  in  custodial  and  those  words 
wEell  stand,  for  now  he  is  out  of  custody.    And  two  precedents 
were  cited,  one  of  Robert  Earl  of  Essex,  in  2Q  Eliz.  the  other  of 
one  Ratcliff,  in  Mich.  1  Jac  who  were  both  made  Knights  during 
the  time  they  were  in  ward,  and  were  by  the  order  or  the  Court 
of  Wards  discharged  of  the  value  of  their  marriages.     But  on 
good  consideration  of  the  said  precedents,  it  appeared,  that  they 
passed  (c)  sub  silentio,  without  argument  or  any  resolution  of  any  /^^  Ht^,  gs, 
of  the  Judt^es  of  the  law ;  and  a  great  number  of  precedents  were 
shewed,  wnich  agreed  with  the  resolution  of  the  said  Justices  in  (a)  sinst.  u. 
this  case.  V.  15  E.  4.  10.  b.  &  Br.  (d)  Gard.  2  E.  6.  in  abridging  Br.  Gard.'4ie* 
the  case  of  15  Ed.  4.  and  RadclifTs  case.  Plow.  Com.  268.  And  J^'        , 
this  was  the  last  case  that  Sir  John  {e)  Popham,  Knight,  the  ye-  166.  ^^    *^ 
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nerabic  and  honourable  Chief  Jos^ce  of  England,  and  Counsel- 
lor of  State  to  Queen  Elizabeth,  and  to  our  lord  the  King  that 
now  is,  resolved,  who  was  a  most  reverent  judge,  of  a  ready 
apprehension,  profound  judgment ,  most  excellent  understand- 
ing in  the  true  reason  of  the  law,  and  of  universal  and  admirable 
experience  and  knowledge  of  all  business  which  concerned  the 
commonwealth;  accompanied  with  a  rare  memory,  with  perpetual 
industry  and  labour  for  the  maintenance  of  the  tranquillity  and 
public  good  of  the  realm,  and  in  all  things  (behaving)  with  great 
constancy,  integrity  and  patience. 


SIR  GEORGE  CURSON'S  CASE. 


Pasclu  5  Jacobi. 


In  the  Court  of  Wards. 


Sir  Georgb     Where  a  man  was  sdsed  of  a  revenion  in  fee,  held  tn  capiie^  expectant  oa 
CuRsoN  V.  mj  estate  tail  which  he  had  made  to  R.  his  son,  and  covenanted  to  stand 

Lrvbson.  seised  of  the  said  revenion,  to  the  use  of  his  niece,  and  afterwards  R.  died 

Part  VLr-75  b.        without  issue,  it  was  held  the  King  should  not  have  primer  seisiD.    S.  C. 

Cro.  Jac.  157. 


10  Co.  83.  a.  8 
Co.  163, 164. 
&c.  3t  H.  8. 
c.  1.  Cr.  Jac. 
157.  34  H.  8. 
c.5.Po8tea77. 
a.  3  Co.  97.  a. 
1  Sid.  56.  Co. 
I4t.76.  b.  111. 
b. 


In  tbe  great  case  in  the  Court  of  Wards  this  term,  between  Sir 
Geo.  Cursonp  Knight,  and  his  wife,  defendants,  in  an  informa- 
tion ex  parte  Johannis  Levesorij  Knight,  and  between  Sir  Ja 
Leveson,  plaintiff,  and  Sackviie,  Esq.  and  Mary  his  wife^  defend- 
ants, it  was  resolved  by  the  two  Chief  Justices,  and  Chief  Baron, 
upon  argument  and  view  of  precedents,  that  where  Sir  Walter 
Leveson  was  seised  of  a  reversion  in  fee  held  in  capite  expectant 
on  an  estate-tail  (which  he  had  made  to  Richard  his  son),  he,  by 
indenture,  in  consideration  of  blood,  did  covenant  to  stand  seised 
of  the  said  reversion,  to  the  use  of  Mary  his  neice^  sc.  daughter 
and  heir  apparent  of  the  Lady  Curson,  sister  of  the  said  Sr 
Walter;  and  afterwards  Sir  Richard  Leveson  the  son  died  with- 
out issue;  that  in  this  case  the  king  should  not  have  primer  seisin 
by  the  statutes  of  32  and  34  Hen.  8.  and  that  depends  upon 
consideration  and  construction  of  the  words  and  purview  of  tbe 
said  statutes,  which  in  effect  are,  ^*  Every  person  having  any 
<*  manors,  lands,  &c.  holden  in  capite^  ^c.  shall  have  full  power 
'^  and  authority  to  give,  dispose,  wiU,  or  assign,  by  his  last  will 
<*  in  writing,  or  otherwise  by  any  act  or  acts  lawnilly  executed 
'^  in  bis  life,  two  parts  of  the  same  manors,  land8»  &c  in  three 
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^<  parts  to  be  divided,  &c.  to  and  for  the  advancement  of  bis  wife» 

'^preferment  of  his  children,  and  payment  of  his  debts,  or  other** 

*^  wise  at  his  will  and  pleasure;  saying  always  and  reserving  to 

'^  the  King  our  Sovereign  Lord,  the  custody,  wardship,  and 

<<  primer  seisin,  or  any  of  them,  as  the  case  shall  require,  of  as 

^  much  as  shall  amount  to  the  clear  yearly  value  of  the  third 

^*  part,  &C.''*    Then  it  was  in  consideration  how  the  law  stood 

concerning  wardship  and  primer  seisin  in  this  case,  before  the 

statutes  of  32  and  34  H.  8.    And  1.  It  was  resolved,  that  by  the 

statute*  of  (a)  Marlb.  De  hits  qui  primogenitus  fecffare  sclent,  it   [  *  76  a.  ] 

was  collusion  apparent  to  enfeoff  his  eldest  son ;  for  without  ques-  W  ^*S'Ag 

tion  every  one  would  (to  prevent  the  lord  of  his  ward)  enfeoff  ^^  %ioiU  109', 

bis  eldest  son,  if  the  giving  of  his  land  to  him,  to  whom  the  land  110,111,119. 

would  descend  by  the  common  law,  would  serve  in  such  case. 

The  same  law,  and  the  same  reason,  if  the  tenant  enfeoff  bis 

collateral  heir  apparent,  as  it  is  also  said,  and  not  denied  in 

Flowden's  Com.  in  Partridge's  case,  82.  a.    Also  provision  was 

made  when  the  tenant  enfecSfed  others  upon  collusion,  &c.  which 

was  averrable;  but  it  was  doubted,  whether  (b)  collusion  could  (^)8Go.  164. 

be  averred  upon  particular  estates,  as  an  estate  for  lifq,  or  in  tail,  ^  b. 

and  it  was  held  clearly  that  no  collusion  could  be  averred,  when, 

upon  an  estate  for  life,  or  in  tail,  the  remainder  or  reversion  was 

limited  or  left  in  another,  27  H.  8.  10.  &  33  H.  6.  14.  b.     So 

when  a  (c)  stranger  was  joined  with  the  heir,  although  the  inhe-  (c)Co.  Lit.  78. 

ritance  was  limited  to  the  heirs  of  the  heir,  and  that  the  stranger  ••  ^  ^'  ^^^•*'' 

had  but  for  term  of  life,  as  it  is  agreed  in  31  E.  3.  Collusion  29* 

&  S3  H.  6.  14.  b.     So  it  was  taken,  that  if  f  Cesiuy  qtie  use  had  f  <  I^^-  ii<« 

devised  his  use  by  his  will,  no  collusion  could  have  been  averred 

upon  a  will.  For  nemo  prasumitur  esse  immemor  sua  atenu  salutis, 

4c  maxime  in  articulo  mortis^  Sf  omne  (d)  testamentum  marte  con^  (rf)3  Co.t9.b. 

summaf  est.    And  therefore  the  statute  of  4  H.  7.  c.  10.  which  ^'^*^^ 

gave  the  wardship  of  Cestuy  que  use,  made  an  exception  when 

any  will  is  by  him  declared.     Vide  27  H.  8.  10.  14.     So  if  the 

father  had  enfeoffed  another,  either  for  the  advancement  of  his 

daughters,  or  his  younger  son,  or  for  payment  of  his  debts,  and 

afterwards  to  enfeoff  his  heir ;  it  was  not  any  (e)  collusion,  for  he  ^^}^  Lit.%. 

was  bound  to  provide  for  them,  and  therewith  agree  33  H.  6.  a!8Co.i64.b. 

14.  b.  &  2?  H.  8.  7.  b.  Vide  Mich.  9  &  10  El,  Dy.  260.  2  &  8 

El.  193. 20  El.  361.  19  El.  276.  5  Ma.  (/)  158.    Then  secondly  iH  Dyer  i58. 

it  was  resolved,  that  as  the  stat.  of  32  H.  8.  gave  benefit  to  the  §o.b%^ 

subject  to  have  power  to  make  a  devise  of  his  lands    by  his  Brownl.  105. 

last  will  in  writing,  so  by  the  saving  it  gave  benefit  to  the  King  }^P^'^'  ^' 

in  the  said  three  cases,  so.  advancement  of  his  wife,  prefer-  ^  co.  lit.  78. 

ment  of  his  children,  and  payment  of  his  debts,  in  {g)  none  of  a. 

which  cases  the  King  (as  it  appears  before)  should  have  benefit 

of  ward,  or  primer  seisin  before  this  statute.    And  it  is  to  be 

known,  that  these  words  in  the  said  purview  of  the  act,  **  or 

'*  otbenyise,  at  his  will  and  pleasure,  any  law,  statute,  custom, 

'^  or  othejr  diing  to  the  contrary  thereof  notwithstanding,''  have 

reference    and    relation    only   to  last   wills,  and  not  to  acts 

executed,  and  that  for   two  reasons.      1.     It  was  necessary 

to  add  those  words  to  wills,  for  otherwise  none  could   have 

dievised  two  parts»  but  only  either  for  the  advancement  of  his 

wife,  or  preferment  of  his  children,  or  payment  of  his  debts, 

*and  it  w:as  not  the  intention  of  the  act,  but  toat  he  might  devise    [  *  76  b.  ] 
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two  parti  to  whom  be  would,  so  that  a  thurd  part  descended. 

But  it  was  in  vain  to  refer  those  words  (<<  or  otherwise  at  his  will 

*^  and  pleasured)  to  acts  executed,  for  he  might  do  that  without 

fa)  Lit  Rep.     any  authority  or  power  given  him  by  the  act*    Et  quando  (a) 

^  dispositio  re/irri  poiesi  ad  duas  res  ita  quod  secundum  relationem 

una  vitatur,  4*  secundum  aliam  utilis  estf  tuncfadenda  est  relatio 
ad  iUam  ut  valeat  disposition  4*  semper  ita  Jiat  relatio^  tU  wdeai 
dispositio.  9,.  These  later  words  do  likewise  illustrate  it,  se. 
*<  any  law,  statute,  custom,  or  other  thing,*'  for  no  law  did 
restrain  a  man  by  act  executed,  to  convey  his  land  to  whom 
he  would  by  act  in  his  life.  But  the  law  and  general  custom  of 
the  realm  did  restrain  men  to  devise  lands  to  any,  unless  it  was 
(6) Co.  Lit  by  some  special  (6)  custom  in  some  particular  place;  and  that 
lit  b.  appears  by  several  statutes  and  acts  of  Pariiament ;  so  that  the 

said  words  (or  otherwise,  &c.)  having  such  conclusion,  refer  only 
to  last  wills.  Also  in  the  third  artide  of  34  &  35  H.  8.  of  Ex- 
planation, it  is  declared,  *<  That  all  persons  holding  an^  lands 
*^  in  chief,  8cc.  have,  and  by  authority  of  this  present  Parliament, 
*<  shall  have  full  and  free  power,  &c.  to  ^ive,  dispose,  &c.  to  any 
<^  person,  &c.  by  his  last  will,  or  otherwise  by  any  act  lawfully 
3  Co  164  *^  executed  in  his  life,  two  parts  of  his  lands,  &c.  at  his  free  will 

**  and  pleasure,''  omitting  to  words  of  32  H.  8.  sc.  ^^  advance- 
<<  ment  of  his  wife,  preferment  of  his  children,  and  payment  of 
<<  his  debts."  But  doth  not  take  away  the  act  of  3£  H.  8.  as  to 
the  said  three  particular  cases,  in  which  ward  and  primer  seisin 
is  by  the  savins  given  to  the  King,  but  all  other  cases  are  ex- 
plained, notwitnstanding  these  words  (or  otherwise)  by  the  said 
act  of  34  &  35  H.  8.  3.  It  was  resolved,  that  the  said  saving 
of  ward  and  primer  seisin  in  the  said  act  of  32  H.  8.  should  have 
relation  only  to  acts  executed,  and  not  to  wills;  for  always  in 
statutes  relation  shall  be  made  according  to  the  matter  precedent^ 
for  the  act  gives  the  owner  of  the  land  power  by  his  will  to  devise 
but  two  parts,  so  that  the  third  part  ought  of  necessity  to  de- 
scend; and  in  such  case  the  King  shall  be  assured  of  the  ward- 
s  Inst  iif .  ship,  or  primer  seisin  of  a  third  part.  But  in  the  case  of  deeds 
Co.  Lit  78.  a«   executed,  he  may  convey  all,  and  therefore  it  was  needful  to 

add  the  said  saving  as  to  that:  but  the  saving  extends  only  to 

one  of  the  said  three  cases  before  particularly  mentioned,  which 

(as  hath  been  said)  gives  great  benefit  to  the  King  more  than  he 

(e)  Co.  Lit  a.   had  before,  and  so  as  to  this  purpose  to  make  acts  (deeds)  execu- 

b.78.  a.  123.  a.  ted  in  equipage  with  wills.     And  there  was  great  reason  to  pro- 

Je^.*Cent'     ^^^^  ^^^  ^^^  ^^  three  cases,  because  they  were  ordinary  and 

239.  Cr.  £1.      usual ;  and  every  man  by  the  law  of  God,  of  nature,  and  of  na- 

C  *  77  a.  ]    tions,  was  bound  to  provide  *a  competent  living  for  his  wife,  his 

358.509.  Popiu  children,  and  for  the  payment  of  his  debts.     And  if  the  said 

i9i!  Moo/430.  ^<>rds  (or  otherwise)  should  refer  as  well  to  acts  ^executed,  as  to 

2  Roll.  45, 44.'  wills,  and  should  give  wardship  and  primer  seisin  to  the  King, 

J^**y  ^-^  A"-   not  only  in  the  said  particular  cases,  but  in  all  others;  then  if 

i^d)  Dyer  296.    ^^J  ^^^  conveys  his  lands  to  the  use  of  his  (c)  bastard,  or  to  a 

pi.  23. 10  Co.    mere  stranger,  or  any  consideration  whatsoever,  it  would  be 

M  D    r345     ^''^'^^^  ^^^  saying,  which  hath  oftentimes  been  resolved  and  ad« 

pi.  4/co.Lit.   judged  to  the  contrary.     Vide  Mich.  12  and  IS  Elis.  Dyer  (<0 

78.  a.  10  Co.     296.  14  Eliz.  and  18  Eliz.   (e)   S^5.    And  therefore  the  opi- 

tBn Testa-      '^'^"  ^^  ^  ^*  ^*  ^  Testament,  was  utterly  denied  by  all,  unless 

meutH.  it  be  intended  that  it  was  given  to  a  stranger  by  deed  executed, 
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to  one  of  the  said  three  purposes,  or  upon  collusion.    4.  It  was 
resolved  that  if  diere  be  (a)  grandfather,  fieither,  and  divers  (a)  Co.  Lit  78. 
sons,  and  the  srandfather  in  the  life  of  the  father,  conveys  his  ** 
land  to  any  of  the  sons,  it  is  out  of  the  said  act  of  S2  H.  8.  for 
it  is  not  common   nor  usual.    Et  (i)  ad  ea  qtue  Jrequentius  151^' /r*'* 
accidunt  jura  adaptantur  ;  and  the  father  ought  to  have  the  im-  157.'  5*00. 1^7. 
mediate  care  of  his  sons  and  issue :  but  if  {c)  the  father  be  dead,  b.  7  Co.  28.  a. ' 
then  the  care  of  them  belongs  to  the  grandfather,  and  then  if  c^JiJ^rJs**** 
he  conveys  any  of  his  lands  to  any  of  the  said  sons,  it  is  within  U)Co,  Lit. 78. 
the  said  statute.     But  it  was  resolved  clearly,  that  a  voluntary  Cr.  jac.  157. 
conveyance  to  the  use  of  any  of  his  (d)  collateral  blood,  who  is  (<0  Co.  Lit.  78. 
not  his  heir  apparent,  is  not  within  the  said  act :  for  none  could  Aotea  75!^^* 
intend,  that  he  would  disinherit  his  heir  on  purpose  to  take  awav 
the  wardship  from  the  King  (when  every  one  hopes  to  live  till 
the  age  of  his  heir),  much  less  to  defeat  him  of  the  primer  seisin. 
And  if  other  construction  should  be  made,  the  said  three  exam- 
ples, and  the  naming  of  his  children  would  be  vain,  if  the  act 
should  extend  to  every  other  of  the  blood.    And  according  to 
this  resolution  in  the  principal  case,  the  experience  of  the  Court 
of  Wards  hath  always  been:  and  a  great  number  of  subjects  ^Ip^*^^' 
who  are  now  in  peace,  would  be  vexed  and  molested  if  the  com-  (/)  Dyer  I8i« 
mon  received  opinion  should  be  now  changed.  And  accordingly  pL  5i. 
it  was  resolved  in  the  Court  of  Wards,  in  Sir  Rowland  Hill's  a?S!*'*^*' 
case,  in  Matthew  {e)  Draper's  case,  Mich.  22  Eliz.  and  divers  ioco!46.a. 
others.   And  so  the  doubts  in  Dyer  2  EUz.  (/)  181,  in  Modie's  Co.  Lit.  78.  a. 
case  and  18  Eliz.  Dyer  252.  in  {g)  Knivertotfs  case,  &c.  well  J9s.**G<S^b. 
resolved  (a).  t7.'3Co.6.'b. 

(a)  Vid.  note  to  the  Lord  Brunei  case,  ante,  p.  397.  and  notes  (a)  and(s)  to  Butler  and 
Bakef^i  case,  VoL  u.  pp.  70—85. 


B  U  L  L  E  N'S    CASE. 


Pasch.  5  Jacobi. 


In  the  Common  Pleas. 


Thb  lord  of  a  leet  may  have  a  certain  sum  pro  certo  leUs  of  all  the  resiants   Bullbn 

within  the  leet.  GoDFRiv. 

One  who  was  resiant  was  returned  as  a  chief  pledge  by  the  chief  pledges  Part  VL-77  b. 
of  the  leet»  but  made  default,  and  was  amerced,  but  did  not  appear  nor  was 
he  sworn  as  a  chief  pledge ;  this  does  not  make  him  a  chief  pledge.    S.  C. 
[1  BrownL  189.  Ydv.  IB6.] 
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BEtWEEN  Robert  BuUen,  plaintiiF,  and  Richard  Godfrey,  Esq. 
defendant,  lord  of  the  manor  of  Bale  in  Norfolk,  it  was  agreea, 
that  the  lord  of  a  leet  might  well  have  a  certain  sum,  as  10;.  pro 
(a)  11  Co.  4S.    (^)  ^^^  ^^»  of  all  the  resiants  within  his  leet,  called  sometimes 
a.  45.  a.  capitagium^  ^c.  and  sometimes  cerium  leta^  and  by  other  names, 

i«^]f  «^In*t.  ^^^  it  might  have  a  reasonable  beginning,  sdL  when  the  lord 
fi\    *  purchased  and  acquired  the  leet  for  the  (ft)  ease  of  the  resiants 

(6)1  Roll.  Rep.  therein,  so  that  they  need  not  go  to  the  sheriflTs  torn,  but  to  do 
8orott°t*^^*  their  suit  real  at  the  lord's  leet;  also  the  lord  of  a  leet  was  at 
ScriTeD.  Cop.  every  eyre  obliged  at  his  own  costs  to  claim  this  franchise,  &c. 
821.  And  in  the  case  at  bar  the  issue  was,  whether  the  plaintiff  at  the 

court-leet  mentioned  in  the  record,  was  a  chief  pledge  of  the 
same  court  or  not :  and  thereupon  a  special  verdict  was  found, 
that  the  plaintiff  was  resiant,  and  that  he  was  certified  in  the  said 
leet  to  be  a  chief  pledge  by  the  chief  pledges-of  the  leet ;  but  he 

(c)  8  Co.  41.  a.  made  default,  and  was  (c)  amerced  for  his  default  2s.  6d.  so  that 
Scriveu.  Cop.  he  did  not  appear,  nor  was  sworn  as  chief  pledge,  4*  sij  Sfc.  And 
^^'  it  seemed  to  tne  court,  that  thev  could  not  adiudge  him  a  chief 

pledge  upon  this  verdict ;  for  ieets  were  divided  in  decurias  or 
decennas  {unde  dicitvr  decennari  to  this  day),  and  out  of  every 
ten  (each  of  them  being  pledge  for  the  other,  from  whence  the 

(d)  t  Inst  73.   court  was  called  (J)  curia  visus  Jranci  plegii)  one  was  called  capi- 

talis  plegiuSy  seu  primariusjldeijussor;  and  in  some  places  at  this 

(e)  t  Inst.  7$.    ^^y  be  is  called  the  Tythingman,  and  in  Yorkshire  (e)  Tenman- 

tale.  And  therewith  agreeth  Lambert  in  his  book  de  PriscisAn- 
glon'  LegibuSf  and  Fleta,  lib.  2.  c.  45.  and  reason  proves  it ;  for 

[  *  78  a.  ]  he  cannot  *be  called  capital  pledge,  but  in  respect  that  others  are 
inferior  pledges.  Vide  the  statute  of  £8  E.  2.  de  visujranci  pleg. 
of  chief  pledges.  And  our  books  speak  of  chief  pledges.  Vid£ 
4  E.  3.  125,  126.  and  4  E.  S.  SO.  45  E.  3.  23.  of  the  old  im- 
pression, 13  H.  4.  12.  b.  So  that  the  return  of  the  constable, 
or  the  presentment  of  the  jury  in  the  leet,  doth  not  make  a  man 
chief  pledge.  And  it  appears  by  the  said  act  of  ]  8  £•  2.  that  it 
ought  to  be  enquired  at  the  leet,  if  all  the  chief  pledges  with  their 
'      -decenners,  that  is,  the  other  nine,  appear,  bv  which  it  appears 

S  In8t«7f.        that  the  tenth  principal  man  was  the  chief  pledge;   sed  tempora 

mutarUurf  4*  ^os  mutamur  in  iUis.  So  that  vera  institutio  kigus 
curia  evanuitj  4*  ^^^  umbra  ejusdem  adhuc  remanet.  And  this 
case  was  very  obscure  and  doubtful  at  the  first,  and  afterwards, 
materia  ista  consopita  Juit  in  arbitrio.  Vide  30  E.  3.  23.  of  the 
frankpledge  of  the  town,  and  his  authority. 
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LORD  ABERGAVENNY'S  CASE. 


Pasch.  5  Jacobi. 


In  the  Common  Pleas. 


When  judgmmt  is  given  against  one  of  two  joint-tenants  for  life,  in  an  acdon  Michelborn 
of  debt,  and  afterwards  that  one  releases  to  the  other  before  execution,  q»,,.y 
sach  release  shall  not  bar  the  execution  of  the  pUdntifil    But  if  such  joint-  PartVL-TB  b. 
tenant  had  died  before  execution,  the  survivor  should  hold  the  land  dis- 
charged  of  any  execution.    And  where  the  joint^tenant  for  life,  to 
whom  the  release  is  made,  dies,  axld  the  reversioner  enters,  the  estate  of 
tEe  other  who  is  yet  living  has  continuance  as  to  the  plainti£ 
If  the  husband  seised  of  a  rent  or  common  in  fee,  releases  to  the  terre* 
tenant ;  with  regard  to  the  wife,  the  rent  has  contbuance,  and  she  shall 
be  endowed. 

If  there  be  two  joint-tenants  in  fee,  and  one  grants  a  rent  charge  in  fee, 
and  afterwards  releases  to  the  other,  and  dies,  die  survivor  shall  not  avdd 
thereoL 


Between  Richard  Michelborn,  plaintifi^  and  Greorge  Overy,  de-  7  Go.  37.  b. 
f(»Klant,  in  replevin,  which  plea  began  7Wn«  4  Jac.  Boi.  1 146) 
in  Communi  Bancoj  the  case  was  such ;  Margaret  Pool  and  Fran- 
ces Pool  were  tenants  for  life  of  12  acres  of  land  in  Keym  in 
Sussex,  the  reversion  to  the  Lord  Abergaveny.  Afterwards  scil^ 
Hil.  34  Eliz,  Richard  Michelborn,  the  plainti£^  had  jud^ent 
in  the  Common  Pleas  against  the  said  Margaret,  in  an  actic^h  of 
debt  of  200/.  24  Maii,  37  Eliz.  the  said  Margaret  did  release 
to  the  said  Frances  Pool  all  her  estate  and  right  in  the  said  land, 
and  afterwards,  scil.  27  Jun,  37  Eliz.  the  plaintiff  sued  execu- 
tion out  of  the  said  judgment  for  the  said  debt,  by  Elegit^  and 
the  said  12  acres  amongst  others,  as  a  moiety  of  the  other  lands, 
&a  were  delivered  to  the  plaintiff,  and  the  plaintiff  in  bar  of  the 
avowry  (which  was  for  damage-feasance  in  his  freehold)  averred 
the  lives  of  the  said  Margaret  and  Frances :  the  avowant  plead- 
ed, that  Frances  assigned  her  interest  to  the  Lord  Buckhurst, 
who,  before  the  taking,  had  surrendered  to  the  Lord  Abergave- 
ny, and  traversed  the  life  of  Frances,  upon  which  plea,  the  plain- 
tiff did  demur  in  law,  and  afler  argument  at  bar  and  bench, 
judgment  was  given  against  the  avowant,  because  he  had  traversed 
the  life  of  Frances,  which  was  not  a  thing  material,  nor  issuable; 
for  turn  refert  whether  she  was  living  or  dead  :  and  in  this  case  i  RoU*  Rep. 
these  points  were  resolved.  1.  When  judgment  is  given  against  gj^ig'Jji^f 
Margaret  one  of  the  joint-tenants  for  life,  in  an  action  ofdebt,  tst. 
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and  afterwards  she  releases  to  her  joint-tenant  before  execution, 

although  Frances  to  whom  the  release  is  made  between  them,  is 

now  in  by  the  lessor,  and  not  by  the  said  Margaret,  yet  as  to  the 

C  *  79  a.  ]    plaintiff  who  has  judgment  in  the  action  of  *aebt  (by  which  the 

Co.  Lit.  193.  a.  moiety  of  Margaret  was  charged  to  his  execution)  she  by  her 

K  ^  joQ^gj    own  act  shall  not  defeat  the  pmintiff  of  his  execution,  but  (a)  as 

*  to  him  the  estate  of  Margaret  hath  continuance  in  law,  although 

in  truth  Frances  for  the  release  made,  had  but  an  estate  for  her 

(fr)Co.  Lit       own  life:  but  if  Margaret  had  died  (b)  before  execution,  the 

M*7*c<?  a^  surviror  should  hold  it  discharged  of  any  execution  to  be  sued 

B8.7  ix).  w.     agaiflst  her.  Vide  13  H.  7.  22.  a.  5  H.  5.  8.  b.  10  K  3.  Charge 

13.  17  E.  2.  Charge  15.  18  E.  S.  Execution,  Stath.  10  E.  4. 

3.  b.  40  E.  3.  31.  41.  37  H.  8.  Br.  Alienation  31.     And  upon 

(c)  Co.  Lit.       all  the  said  books  it  was  collected  for  good  law,  that  if  {c)  two 

i84»  185.  a.      joint-tenants  be  in  fee,  and  one  grants  a  rent-charge  in  fee,  and 

afterwards  releases  to  the  other,  in^at  case^  although  to  some 

intent,  he  to  whom  the  release  is  made  is  in  by  the  first  feoffor, 

and  no  degree  is  made  betwixt  them,  yet  as  to  the  grantee  of 

(lO  Co.  Lit       the  rent-charge,  he  is  under  the  joint-tenant  who  (d)  released ; 

1^*  ^.  l)7er  s  and  he  who  survives  shall  not  avoid  it  after  the  death  of  hun  who 

a!pi.5.Bridff.  pleased;  for  he  who  survives,  by  acceptance  ofthe  release,  hasde- 

nianS8.F1iicS.  prived  himself  of  the  wavs  and  means  to  avoid  the  charge;  for 

J^y- *•  ^'  J^  Jus  accrescendij  sc,  the  rignt  of  survivorship,  was  the  sole  means 

5ii.'s  RoU.   *  ^  ^^^^  avoided  it,  and  we  right  of  survivorship  is  utterly  taken 

Rep.  491. 5       away  by  the  release,  and  so  the  doubt  in  33  H.  6.  5.  a.  well 

M*     ia»*Cr   '^solved.    2.  It  was  resolved,  that  when  the  release  is  made  to 

Jac  417.  *     '  Frances,  by  which  she  has  a  sole  estate  for  life,  when  she  dies, 

and  he  in  reversion  enters,  and  is  in  of  his  old  estate,  yet  as  to 
Michelbom,  the  estate  of  Margaret  who  is  yet  living,  hath  con- 
tinuance. As  if  the  husband  seised  of  a  rent,  or  common  in 
(OCo.Lit.Sf.  fec^  releases  to  the  terre-tenant,  this  rent  is  extinct,  and  yet 
a.  7  Co.  37.  b.  having  regard  to  the  wife,  it  hath  continuance,  for  she  shall  be 
^^i^^^ta*  thereof  (^)  endowed,  as  it  is  adjudged  in  (/)  5  E.  2.  Dower  143. 
ii?b"  p1^  10.  20  E.  3.  27.  24  E.  3.  29.  34  Ass.  15.  22  E.  8.  Dower  131. 
tents  35.  Moor  44  E.  3.  32.  Vide  31  E.  3.  Ass.  5.  11  H.  ?•  12.  a.  Amesnalty 
b!  8  C^S'  descended  to  the  tenant  paravail  within  age,  26  Ass.  60.  the  case 
a.*  b.  *    of  the  Honour  of  Pickering. 
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SIR  EDWARD  PHITTON'S  CASE. 


jTrin.  5  JocoIh. 


In  the  Common  Pleas. 


A  6CWSRAL  pardon  contidned  a  proviso  that  it  should  not  extend  to  any  per-  Sir  Edward 
son  outlawed  upon  any  writ  of  capitu  ad  taiitfaeiendum^  until  such  time  as  q"'!^^'*  * 
the  person  outlawed  should  satisfy  or  otherwise  agree  with  the  party:  partVI.-79b. 
resolved : 

One  outlawed  after  judgment  at  the  suit  of  a  party,  is  a  person  able  by  the 
pardon  agsunst  die  King,  but  not  as  to  the  parQr  plaintifT.. 
If  the  person  outlawed  dies  after  ^he  pardon,  his  executors  may  satisfy 
and  have'benefit  of  it 


Sir  Edward  Phitton  was  outlawed  at  the  suit  of  one  R.  after 
judgment  before  the  general  pardon  of  (a)  43  EI.  for  18/.  and  (a)-i3El.c.i9. 
after  the  pardon  Sir  Edward  died,  and  now  his  executors  made  xoQch.  48i. 
satisfaction,  which  was  acknowledged  of  record  and  without  any  yin.  Exors.* 
process  (for  no  process  could  be  awarded  against  them  on  the  b.  c. 
outlawry),  they  pleaded  the  general  pardon,  and  with  an  aver- 
ment, that  they  are  not  any  of  the  persons  excepted,  &c.  and  in 
this  case  these  points  were  resolved.     1.  That   the  executors 
should  {!))  take  benefit  of  the  said  general  pardon,  by  which  it  is  (6)  Latch.  167. 
enacted,  that  all  the  King's  subjects,  their  heirs,  successors,  execu-  Palm.  5i4. 
tors,  and  administrators,  shall  be  acquitted  and  pardoned,  released  poph['i9i^' 
and  discharged  of  all  offences,  contempts,  and  all  other  things,  i  Leon.  6i*. 
&c.  and  that  it  shall  be  expounded  most  (c)  beneficially  and  (c)5Co.50.  a. 
availably  for  the  subject,  &c.   and  further  gives  and  grants  all 
goods,  chattels,  debts,  &c.  forfeited,  and  doth  prohibit  any  clerk 
"  to  make  out  any  writ,"  &c.  provided  that  every  clerk  may 
make  {d)  Capias  utlag.  at  the  plaintiff's  suit  against  such  persons  /j\  Hard.  S04. 
outlawed,  to  the  intent  to  compel  the  defendant  to  answer :  and 
that  the  party  shall  sue  a  Scire  faciaSy  *^  before  the  pardon  in  that 
behalf  shall  be  allowed ;"  which  is  as  much  as  to  say,  having 
regard  only  to  the  plaintiff;  but  having  regard  to  the  King,  it 
is  an  absolute  pardon  and  grant  of  his  goods,  &c.     Nota  hocy 
then  comes  another  proviso,  '*  That  this  act  shall  in  no  wise 
**  extend  to  any  person  outlawed  upon  any  writ  of  Capias  ad 
^*  satisfaciendum^  until  such  time  as  tne  person  so  outlawed  shall 
*'  satisfy  or  otherwise  agree  with  the  party" ;  and  that  is  in- 
tended always  as  to  the  party  plaintiff;  for,  for  him  the  pro- 
vision is  made  {e).     But  against  the  King,  he  is  a  person  able  (e)3  Leon.  5i. 
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[  *  80  a.  ]  to  take  benefit  of  the  ^pardon,  and  capable  of  bis  goods  agdnst 
(a)  1  Leou.  51.  the  King:  so  note,  he  is  a  person  {a)  able  by  the  pardon,  against 
Yelv.*^i97.^^  the  King,  but  not  as  to  the  party  plaintiff;  as  a  villain  is  disabled 
(6)  Winch. 55.  against  his  lord,  but  not  as  to  any  other:  and  that  appears  by 
58.  Huti.  55.     construction  upon  the  whole  act,  for  if  the  party  (6)   outlawed 

should  remain  outlawed  against  the  King,  then  the  gift  and  OTant 

of  his  goods  and   chattels  would  be  void.     It  was  resolved, 

although  the  words  of  this  latter  proviso  are,   *^  until  such  time 

<*  as  the  person  so  outlawed  shall  satisfy,''  it  is  such  interest  in 

the  person  outlawed,  that  although  he  dies  after  the  pardon,  yet 

his  executors  may  satisfy,  and  have  benefit  of  the  pardon.    3. 

Forasmuch  (as  this  case  is)  as  no  Scire  facias^  nor  Capias  tUlagO' 

tum^  nor  other  process  lies  against  the  executors,  they  may,  after 

(c)  O.  Bendl.    satisfaction  acknowledged,  come  in  gratis  (for  necessity  without 

4.  pi.  11.  N.  '    process),  and  plead  the  general  pardon,   with  averment,  that 

BeD<n.  87.  c.     they  are  not  ftny,  persons  excepted.    And  see  a  clause  in  the  be- 

A8h.i4t  Be'ndl.  P^^^^g  ®^  ^®  ®c^>  ^^^^  every  subject  by  himself,  or  his  attorney, 

inkelw.  210.  may  plead  this  present  act,  **for  his  or  their  discharge,"  &c. 

pl-  ^\^\  Vide  8  El.  Dyer  £01.  upon  the  statute  of  ^S  H.  8.  executors 

Aiid!°f 4, S5. c.  ^^^^  h^Lye  (c)  attaint,  6  E.G.  Bendloes,  executors  shall  have 

55.  Co.  Lit.  restitution  upon  the  statute  of  {d)  21  H.  8.    Also  administrators 

lof  **i^5*'  ****''  hK^e  a  writ  of  error  upon  27  El.  and  it  was  adjudged  56 

(d)Poph.  191.  El.  in  the  Lord  {e)  Mordaunt's  case  in  the  Exchequer  Chamber; 

5  Inst  S4S.  21  yet  those  Statutes  speak  only  of  the  party,  and  not  of  his  exe- 

^icr^E"t94.  ^"^®^*  ^^  administrators.     Vide  28  Ass.  p.  7.  11  E.  S.    Exe- 

J95.  '  cutors  77. 
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